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HISIORICAL RETROSPECT 

A written Constitution is drawn up and adopted because people, so far as the slatemcnl 

r ‘■’b" ^^rto^^o^ s :t:■:"rb;^^d’ar c^^nsuuuion. 

tbe constitutional sc.-up^. .be pre^cedins rde^rn^^ruitca': 

go to any period b^y .^_i^r>ed in that period only. For the convenience oi exposition, 

itsbtn div-d^rstro ^^ ^ ^ 

1918 and 1919 to 1949. 

1600 to 1772 EiritiMh iiithority in India was established through tlic 

r/,e £.r, l.u,,a ‘india Company^tor.ned in England in 1600 

agency of a “■“‘‘'"^^'"P^rFHzabeth which gave it the exclusive right of trading to all parts 
under a Charter of Queen E Hope, eastward to the Straits of 

of Asia, Africa and trading centres or factories at several places in 

Magellan. The Company esta factories at Bombay. Madras and Calcutta became 

Ih: S set^lnts or ^presidencies, as they were called, and exercised supervision and control 

over subordinate depots and places m their vicinity. 

. ih,» c'i 4 ^€* of Bojub^y^ which had been ceded in 
During lUis wherever the English settled, they did with the licence 

full sovereignty to the Bntis Bi-oueham in Mayor ot Lyons v. Last IruUu CvnipaHy\ 

ic^tbrr g"cr:rr:aetnf r:i:r;.or. ot^he ....... 0 . of o..cuuu .bus. 

The settlentcn. of the Con.p^ in ^Bet^ - " 
established government, ... p.-mr.ssion of that govern.ncnt, Calcutta 

re.gi.ly. ana '-'‘-''‘•‘j lortified, .n a district purchased from the owners of the 

was and held under it. by the Company, as subjects 

soil, by permis , ,ordering rent, and even as officers exercising, by delegation 

owing a. what precise time, and by what steps, they 

a part of ad i s ,uhie-ts for that of sovereign, or rather, acquired by them- 

::wrir^:itrt“ rf r 00 -, and for .be cown, .be rights o, sover^gnty, 
Tannot be ascertained ; the sovereignty has long since been vested in the Crown 


Ttie natural consequence of this position would have been their submission to the /ax 
loci But in veneral it was not what happened. The personal character of tne law of h'd'a 
and the nature of many of its principles and penalties made it impossible for men of a difteten. 
religion and habits of thought to adopt it for their own use and they were allowed by the 


1. Jennings, Some Chajacteristics of the 

Indian Constituliont (1953), p. 56. 

2 The Island of Bombay was ceded 
to Charles n by the King of Portugal as 
part of the marriage dowry of Infanta. 


Charles II had transferred 
India Company in 1669. 

3 1 MIA 175. 

4. 1 MIA 175, 273-74. 
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indulgence or weakness of potentates of those countries" to retain their own laws and 
government within the settlements.® 


In these cu-cumstances it became necessary', even before the Company had become a 
sovereign power in India, that the Crown should grant to them certain legislative and judicial 
powers to be exercised by them over the English servants of the Company and such Indian 
settlers as placed themselves under their protection. With regard to the early legislative 
authority. Queen Elizabeth's Charter of 1601 granted permission to the Governor and Com¬ 
pany “from lime to time to assemble themselves.within our dominions or elsewhere, 

and there to hold Court for the said Company, and alTairs thereof : and (hat also it shall and 
may be lawful to and for them, or the more part of them, being so assembled, and to make, 
ordain and constitute such and so many reasonable laws, constitutions, orders and ordinances, 
for the good government of the said Company, and of all factors, their masters, mariners, 
and other officers, employed or to be employed in any of (heir voyages, and for the better 

advancement and continuance of the said trade and traffic.and at their pleasure 

to revoke or alter the same or any of them”". The Company had also the power to execute 
its laws by providing such pains, punishments and penalties by imprisonment or fine as might 
seem to them necessary. But the legislative power of the Company was subject to an im¬ 
portant limitation : the laws made by it were not to be contrary to the laws, statutes or 
customs of England. 


Similar powers were athrmed by the Charters granted by James I and Charles 11 in 1609 
and 1661 respectively. These laws were required to be published, but of them now not a trace 
remains. Probably they were concerned with the Company's monopoly of trade and the 
repression of interference.’ The Charter granted by William III in 1698 makes no mention 
of legislative powers. It may bo held that they were withdrawn.® 


In George I’s Charter of 1726, ^ve find foi the first time men on the spot, the Governors 
in Council of the three presidencies, were given tne power to make, constitute and ordain 
bye-laws, rules and ordinatices for the good government and regulation of the several cor¬ 
porations thereby created, and oi the inhabitants of the several corporations thereby created 
and of the inhabitants of the several towns, places, and factories, and to impose pains and 
penalties upon all persons otfending against the same. As before, the condition was that 
such laws or penalties were not to be repugnant to English law. A new provision, which did 
not appear in earlier Charters, was imposed. They were not to have the force of law unless 
“approved and confirmed by order, in writing of the Court of Directors”®. 


The Charter eft' 1726 also introduced in all the three presidencies a Mayor’s Court which 
v.a:; not the Company’s Court but the Court of the King of England, “though exercising 
its authority in a land to which the King of England had no claim to sovereignty”^®. The 
Cnarter of George H granted in the year 1753 is exactly similar to liiat of George I 


The government of each presidency vested in a Governor and a Council consisting 
of senior servants of the Company. The Governor and the Council jointly exercised their 
powers. Nothing could be transacted except by a majority. The three presidencies in 
5\eicising their legislative and executive powers, wore independent of each other and each 

government, subject to the control of the Board of Directors at home, was absolute within 
its limits.^* 


The areas under the Company’s government during this period were so small that the 
c^rly Charters would have been forgotten by now, had not their grantees subsequently become 


5. See the juflgmerit of the Privy 
Council in Advorate-Generai of Bengal v. Ranee 
Surnontoye Uossee, 9 MIA 391, 429, which 
tjuotes with approval the explanation given 
bv Lotd Siowell in “The Indian Chief”, 
3 Rob Adm Rep 28. 

6. F.asl India Company* s Charters, 

Ireatiei and Grants (1774), pp. 14-15. 


p. J J 


8. MC Report, p. 47. 

1774. *pp 

(1946)', Background to Indian Law, 

11- Ilbert, pp. 42-43. 
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the sovereign of India. They are now referred to for early origins of the Company's power 
in India The only point worth emphasising in the early Charters is that the governmenta 
functions are classified as executive, legislative and judicial, though they are exercisable for 
the most part by one and the same body. 

It was not till the middle of the 18th century that the English had departed from the 
character of merchants and factors, but then events occurred -victories of Plasscy (1757) and 
Buxar (1764)—which made them virtual masters of Bengal. The Company s career as a 
territorial power may be’treated as having begun from 1765, when it obtained the srant o 
Diwani from Shah Alam whom it accepted as the rightful claimant to the throne of the Moghul 
Emperors. This grant was expressed to cover the p.ovinccs of Bengal, Bihar and Orissa. 
The Company did not undertake the administration of D;KV 7 /n-revcnue and c.vi! just.«- 
by its own servants until 1772, but when in that year it "stood forth as Dinan the Pr^ident 

in Council promulgated a body of laws, what is commonly known as ^ 

Hastings"**. It consisted of 37 rules or sections dealing with civil and criminal just^c. This 
legislation was made not in exercise of any parliamentary grant of power, but as Diwans of 

Bengal.** 

1773 to 1832 . . 

Regulating Act, 1773.-Thc Regulat.ng Act. 1773,- is the first ParUamentary Act, 

passed after the Company had acquired a clejacto sovereignty over a vast territory m the north- 
Lst of India, for cst.ablishing certain regulations for the better management of the aflaiis 
of the East India Company- The Act set up a government of Bengal consisting of a Govcrnoi - 
General and four Councillors, in whom was to vest the whole civil and mihtary Bovernment 
of th^ pLidency of Bengal, and also the government and the terntonal acquisitions and 
lenue^rn the k of Bengal. Bihar and Orissa (Diwani hands,. The Presidents 

Tnd Councils of Bombay and Madras were to be subordinate to the Governor-Cenej^ai and 
rniincil who were thereby constituted the Supreme Government in India. Anottwr im- 
portant provision of the Act was one empoweiing the Crown to establish by Charter a Supreme 
Court in Bengal with jurisdiction to hear criminal complaints against the British subj^c.s 
and their servants resident in Bengal. Bihar and Orissa. The civil jurisdiction ot .he Court 
was to extend lo all British subjects resident in the three provinces and tne emp oyees o. the 
Company or of the British subjects. As regards legislation, the Governor-Gene, a! and Counc! 
were empowered to make and issue such -rules, oidinaiic^ and leguiatio,^ or the good order 
and civil govern.nent of the said Uniicd Company's settlement a. Fort William and fac ones 
and the peaces subordinate thereto, as shall be deemed jus. and reasonable. . . and to set 
and impose reasonable fines and forfeiture for the breach ano non-observance thereo. . 

The legislative aulhorily of the Governor-General and Council was subjetted by the 
Act to certain condiiions. Firstly, the rules and regulations made by them were not to be 
repugnant to the lav/s of England. Secondly, they required, as a condition to their validity, 
registration by the Supreme Court. The registration was not intended to be only a method 
of the promulgation of laws for the Supreme Court had the power to veto th«: laws submitted 
to it for registration. Thirdly, an appeal from regulation so registered and approved lay 
to the King-in-Council in England, but l.he penderxy of such an appeal was not allowed to 
hinder the^oming into immediate operation of the law. Fourthly, the Governor-General 
and Council were under the duty lo forv/ard all such regulations to England and the power 
was reserved to. the King-in-Council lo disapprove them at any time within two years.- 

Provision was also made to give publicity to the regulations made by the Governor 
General and Council. The Supreme Court could make registration only after the expiraiion 
of a period of twenty days, after regulation had been openly published and a copy of the same 
having been displayed in some conspicuous part of the Supreme Court.*'' 


12. Harrington's Rengal Regulations 

M315-17). ,, , 

13. Imperial Gazetteer of India, Vol. IV, 

Cl. 129. 


14. 13 Geo III C 63 

15- Ibid., S. 36. 

1C. Ibid. 
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The Act 0/178J.— By another Act of Parliament passed in 1781,” the Governor-General 
and Council were empowered to frame regulations for the “provincial courts and councils”. 
Copies of these regulations were required to be sent to the Court of Directors and the Secretary 
of State, who might disallow them within two years. Thus fron) 1781 the legislative powers 
of the Governor-General and Council were derived from two Parliamentary Acts, the Regu¬ 
lating Act of 1773 and the Act of 1781. But the powers under the two Acts differed in respect 
of their territorial extent, the ambit of subject-matters of legislation, and the mode of their 
exercise. The power under the Regulating Act was intended to apply to the Company's 
settlement at Fort William (Calcutta) and other places subordinate thereto, while the Act of 
1781 authorised the making of regulations for the “territorial acquisitions of Bengal. Bihar 
and Orissa” i. e., Diwani kingdoms.^^ Although the Regulating Act clearly delimits the 
territorial extent of the legislative powers granted thereunder, it was for some time interpreted 
to include even the areas under the Diwani grant.In respect of the subject-matters, the 
powers of the Supreme Council under the Regualting Act were of wide amplitude. It enabled 
them to make laws for “the good order and civil government of the settlement and all factories 
and places subordinate thereto”. The Act of 1781, on the other hand, gave power only to 
legislate for the provincial courts and councils. Literally interpreted the power (and in the 
context in which the enabling sections occur-®) was meant only to make rules prescribing 
procedure and practice of the courts. But in fact the Supreme Council had made most of the 
Bengal Regulations, many of which affected the rights and property of the subject, under the 
power conferred by the lallci- Act. After several years of exercise of the power. Parliament 
itself seems to have acquiesced in the extended interpretation put on the Act. In an Act 
passed in 1797,-* Parliament refers to the power under the Act of 1781 as if it were one of 
making a regular code to affect the personal and proprietary rights of the Indian subjects and 
oiKers amenable to the Company's courts. Finally, as regards the mode of exercise of 
the two powers, we have already noted that registration by the Supreme Court was a condition 
precedent for laws made under the Regulating Act to come into operation. No such stipu¬ 
lation attached to the power granted under the Act of i781. Further, there was no provision 
in the 1781 Act corresponding to the provision in the Regulating Act that the laws made by the 
Supreme Council were not to be repugnant to English Law. 


The only material dllfcicncc between tiic iwo powers, which v.oniinued until the Act 
<'f was that the Suprenic Court did not consider itself bound by a law- made by the 

Governor-Genetai and Council unless it was registered as provided in the Regulating Act.*® 


The Mode oj exercise oj legislative power prescribed. —in 1793 the Bengal Government 
issued Cl revi.sed and amended code of regulations, a body of forty enactments commonly 
callcvl the Cornwallis Code. Regulation XLl of ‘he Code entitled 'A Regulation for forming 
into a regular \.ode all regulations that may be enacted for the internal government of the 
British lerriioi ios in Bengal', laid down the mode of exercise of legislative powers which v/as 
subsequently approved by Parlia.menl. The main provisions of the Regulation may be 
summarised as below-"* : 

(a) All regulations alfeciing in any respect the rights, person or property of the 
subject or any individual who may be amenable to the provincial courts of 
judicature, shall be recorded in the judicial department, and there framed 
into regulations, and printed and published in prescribed form, with trans¬ 
lations in the current languages of the country. 

(/>) i he regulations passed shall be annually numbered and divided into sections 
and chiuses so as to constitute a regular code. 


17. 21 c;ru III C 70. 

18. fLaiiiiigtoJi, Amdyiis of the f.uiv 
and Regulntiotis of liengcl, p. 8, Note 2 ; 
Keitl., A Constitutional History of India, 

(1936), p. 90. 

19 Cowell, p. 67. 


20. Sections 21, 22 and 23 of 21 
Geo. 

21. 37 Geo III C 142, S. 8. 

22. 13 Geo HI C 63. 

23. Harrington’s Analysis, Vol. I. 
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(c) Every regulation shall have a title expressing the subject of it, and a preamble 
stating the reasons for the enactment of it. 

id) If any regulation shall repeal or modify a former regulation, the reasons for 
such repeal or modification shall be stated in the preamble. 

(e) The civil and criminal courts of justice shall be guided in their proceedings 
and decisions by the regulations framed and transmitted to them as directed 
above and by no other. 

The Charter Act of 1797**, approving the Regulations XLI, declared that “so wise and 
salutary provision be strictly observed, and that it should not be in the power of the Governor- 
General in Council to neglect or dispense with the same”. 

Madras and Bombay .—Subsequently the local governments of Madras and Bombay, 
in 1800” and 1807” respectively, were invested within the territories subject to their govern¬ 
ment with the same legislative powers and exercisable in the same manner as had previously 
been given to and exercised by the Bengal Government. As the Acts of 1800 and 1807 were 
later than the Act of 1797, it might reasonably be considered that the local Governors and 
Councils had legislative powers conferred on them, not as defin*id by the Acts of 1773 and 
1781, but as recognised and confirmed by the Act of 1797.*’ 

The Charter Act of 1813.—By the Charter Act of 1813” the powers of all three councils 
were enlarged and at the same time subjected to greater control by Parliament. Their regu¬ 
lations became applicable to all persons who should proceed to India within the limits of their 
Governments.** They were empowered to make articles of war** and to impose custom duties 
and other taxes.*^ Copies of regulations made by the three councils were required to be 
annually laid before Parliament.” In this way for another twenty years the three councils 
continued to make regulations, each independently of the other. Copies of all regulations 
passed in Madras and Bombay were sent to Calcutta, but it does not appear that they were 
submitted for approval before being passed. The legislative powers of the Governor-General 
and Council were confined both by its constitution and in practice to the presidency of 

Bengal. 

To summarise, we can say that from the early period of British rule in India certain 
principles had become operative in the administration of the country ; that legislation is 
the privilege of a duly constituted authority ; that the exercise of legislative authority needs 
publicity and that arbitrariness and oppression on the part of the administration can be cliecked 
by prescribing by law the rights and duties of officials and public authorities. 


1833 to 1856 

Constitutional changes.—The. Charter Act of 1833” introduced important changes 
in the system of legislation in India. In the first place, it vested the sole legislative power 
in India in the Governor-General in Council, which consisted of the Governor-General and 
four ordinary members. Three of the ordinary members were to be appointed from persons 
in the covenanted services of the East India Company, and the fourth from persons who had 
never been in the service.” The duty of the fourth ordinary member (usually referred as 
iaw member*) was confined entirely to the subject ot legislation. He had no power to sit or 
vote except at meetings for the purpose of making rules and regulations, and it was only by 
courtesy, and not by right, that he was allowed to sec the papers and correspondence, or to 
be made acquainted with the deliberaiions of the Government upon any subject not imme¬ 
diately connected with legislation.” 


24. 

37 Geo III C 142, S. H 

31. 

25. 

39 Geo 111 (.* 79, S. 1 1. 

32. 

26. 

47 CJeo III G r,8, S. 3 

33. 

27. 

Oo\v<4l, p. 7 1. 

34. 

28. 

53 G<o in C 155. 

35. 

29. 

Ibid., S. 35. 

d.ucd ! 

30. 

Ibid., S. 96. 
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See Nlinutes of Sir IJarncs Peacoc k, 
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The existii^ lowers of the councils of Madras and Bombay were superseded. They 

were jiaerdy authorised to submit to the Governor-General in Council drafts or projects of 

anyl awswhich they might think expedient, and the Governor-General in Council was required 

to take these drafts and projects into consideration and to communicate his decision thereon 
to the local government proposing theih.* 

The exclusWe legislative authority of the GovOTor^Jeneral in Council extended to the 
making of laws for all persons, places, things and courts whatever within and throughout the 
whole and every part of the Company’s possession in India. But this power was not to extend 
to the enactment of laws with respect to certain specified matters.*’ There was also an express 
savmg of the right of Parliament to make laws for India. No registration or publication 
m any court was required to give them validity.** 

The executive authority of the Governor-Qeneral in Council extended to the superin¬ 
tendence, direction and control of the whole civil and military government of the Company’s 
possession in India. 

The laws made under the previous Acts were called Regulations but the laws made 
under the Act of 1833 were known as Acts. Laws made by the Governor-General in Council 
were subject to disallowance by the Court of Directors, but when made were to have “the 
same force and effect” within and without the said territories as any Act of Parliament. 

The Act of 1853.—The Act of 1853*“, renewing the Charter of I&33, took a decisive 
step in differentiating the legislative machinery from the executive. Under the new Act 
the Governor-General’s Council, when acting in its legislative capacity, was enlarged by 
the addition of six new members called ‘legislative members’. These were : the Chief Justice 
of Bengal ; a puisne Judge of the Supreme Court ; and four officials severally appointed 
by the provincial Governments of Madras, Bombay, Bengal and North-Western Provinces.*® 
The fourth ordinary member (the ‘law member’), who had been hitherto merely a member of 
the councU for legislative business, became a full member with right to participate in legis¬ 
lative as well as executive business." Six members, in addition to the Governor-General 
or the Vice-President, were necessary to form the quorum, and the presence of one of the 

Judges or the fourth ordinary member was made necessary for transacting legislative 
business.*’ 

But no law by the council could be promulgated until the same had been assented to 
by the Governor-General, whether he had been present or not at the meeting of the council. 
It was thus that the Governor-General got the right of veto which he did not possess under 
the Act of 1833. 

For the first time, after the Act of 1853**, the legislative business of India came to be 
transacted in public. Formerly all discussions upon the subject of a proposed legisJaliun 
were conducted in private like any other executive business. Consequently, if a law were 
rejected after having been published for general information, the public had no means of 
knowing the cause of its rejection. Likewise, if a law were published for general information, 
and alterations or modifications were suggested which were not embodied in the Act when 
passed, the public had no means of ascertaining whether llic suggestions had been duly con¬ 
sidered. whether due weight had been given to them, or whether they hatl been rejectetl sviihout 
sufficient reason.** Under the new system the press reporters were always present and the 
reports of the proceedings of the council came to be published and were made a\ailable to 
the public.** 
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The two other changes made in the legislative procedure were : (0 the rcferriaR of 
Bills to select committees instead of a single member : and (i7) the discussion in council became 
oral instead of in writing.** 

Lord Dalhousie started the new Legislative Council “with some ftounsh”*’. It was 
to be conducted with considerable formality on the lines of the English House of Lords, with 
a hundred and thirty-six standing orders and a Hansard to itself.** The new council con¬ 
ceived its duties not to be confined only to legislation. It very soon began to question fce 
policies of the Executive Government and claimed to be a Legislature having jansdictieo 
to procure redress of grievances committed by the Executive. No such authority was con¬ 
templated by the framers of the Act.** As we shall see, it was made quite clsar in the sub¬ 
sequent Act that it had no jurisdiction in the nature of grant, inquest of the nation.** 

1B57 to 1918 

The First War of Indian Independence in 1857 brought the career of the East India 
Company to an end. In 1858*‘ the Government of India was placed directly under the Crown 
through the Secretary of State for India. No change was made in the constitution of the 
Government of India until 1861 when, by the Councils Act** of the year, the legislative system 
was remodelled. For purposes of legislation the Governor-General’s Council was reinforced 
by additional members, not less than six nor more than twelve in number, nominated for two 
years, of whom not less than half were to be non-officials.** The legislative power of the 
Governor-General in Council was extended over all persons, whether British or Indian, 
foreigners or others, within the Indian dominions of Her Majesty, and over all courts of justice 
and over all places and things within the said territories, and also over all British subjects 
within the dominions of Indian States.** 

The Act restored to the governments of Madras and Bombay the powers of legislation 
which had been withdrawn by the Charier Act of 1833. But their law-making powers were 
exercisable in legislative councils formed by expanding the Governor s council on the same 
lines as the Governor-GeneraTs.** Authority was given to the Governor-General in Council 
to establish similar legislative councils for Bengal, the North-Western Provinces and the 
Punjab.*** Immediate action was taken in Bengal (1862). but legislative councils were not 
established in the North-Western Provinces and the Punjab, until 1866 and 1897 respectively. 
The legislative relations between the ( entre and the provinces under the Act of 1861 differed 
from those existing between (he Supreme Government and Madras or Bombay- -under the 
1833 Act—in two important respects. 

Firstly, certain provincial Acts had to receive the previous assent of the Governor- 
General, and in all cases they had to receive his subsequent assent.''’ Secondly, jurisdiction 
of two legislatures was not exclusive but concurrent. The functions of the central legislative 
council, as also of the provincial councils, were stricily limited to legislation. Section 19 
of the Act enacted : 

No Business shall be tri-.isaclcd at an> meeting. oihci than the C'on- 

sideration and Fnactmont ot Measures introduced into the Council t('r the purpose 
of such enactment. 

Thus by strict delimitation of functions Parliament made it clear that the councils were 
not deliberative bodies with respect to any subject but that of immediate legislation before 
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them. They could not inquire into grievanoes, call for information, or examine the condtK^ 
of the Executive. The acts of administration could not be impugned, nor could they pro¬ 
perly be defended in such assemblies except with reference to the particular measure under 
discussion.*® 

The Act of 1861 was amended by the Indian Councils Act of 1892.®® The Act increased 
ihe number of additional members in the central as well as provincial councils. But the 
official majority was maintained. The powers of-the legislative councils were also increased. 
By rules made under the Act the members were allowed, subject to certain restrictions, to 
ask questions. In addition, they were allowed to take part in the annual discussion of the 
budget and to draw attention to any finan cial matter they pleased.*® 

By the Minlo-Morley Reforms of 1909** the membership of the councils was increased. 
The number of additional members in the Central Legislative Council was fixed at sixty, 
of whom not more than 24 were to be non-officials ; and thus the official majority was con¬ 
tinued in the Central Council as before. Their functions were also widened. Under the Act 
of 1892, the budget could be discussed but no resolution could be proposed in regard to it 
and no division could be demanded. Under the new Act, the right to ask for division on the 
budget was conceded. The right of interpellation was likewise extended so as to allow a 
member to ask a supplementary.** 

Executive and Legislative Relations .—Down to the year 1919 legislation was p rimar ily 
the prerogative of the Executive. No doubt legislative councils had been established, their 
size and functions enlarged under successive Parliamentary Acts, but at no time during this 
period were they cotisidered as parliamentary bodies to which the Executive owed any res¬ 
ponsibility for its administrative or legislative acts. On the contrary, legislative councils 
were conceived to be only government in their legislative capacity. The nucleus of the law¬ 
making body was the Governor-General in Council to which ‘^additional members** were 
summoned for discussing and passing enactments. The Viceroy presided over legislative 
discussions, no less than over executive consultations. The discharge of the responsibility 
of the Executive for legislation in the Central Legislature was ensured by maintaining an 
official majority. Lord Morley, the then Secretary of State for India, in justification for 
keeping an official majority in the Central Legislature laid down : 

The Governor-General in Council in its legislative as well as its executive character 
should continue to be so constituted as to ensure its constant and uninterrupted power 
tc fulfil the constitutional obligations that it owes and must always owe to His Majesty's 
Government and to the JmpKjrial Parliament.The officials were by order bound 
to support the Government’s view on any particular matter. In describing the role of the 
official bloc in the Council, the Report on the Indian Constitutional Reforms (1918) 
said : ‘The proceedings in Council have been controlled by the Government. Generally 
speaking Government officials are not expected to ask questions or move resolutions 

.when a division is taken the official members nearly always vote by order in 

support of the Government’.*® 
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It may be emphasized here that there could hardly be any comparison between the 
eovtrnment mandate directing the official members of the Indian Legislative Council to support 
^ views and the rigidity of the party discipline in a parliamentary system of goverimient. 
No doubt a member of Parliament ordinarily acquiesces to the party whip s bidding and 
votes as directed to in any particular matter. But here what induces his acquiescence is 
the knowledge that the defeat of the Government would mean change in the Ministry and, 
therefore, he conceives it his duty to sacrifice his personal opinion on a particular matter m 
the interests of the greater principles for which his party stands. Moreover, there is a hmi 
to the party loyalty. There are occasions when a member asserts his own judgment ^d the 
Government falls, because some of its supporters refused to uphold its decisions. The ulti¬ 
mate respoDsibUity of the members is to the people. In the Indian Legislature, as constituted 
then the obligation of official members to support the Government was continuing and was 
not motivated by any necessity for keeping a Government in office, which by law was irre¬ 
movable on an adverse vote of the Legislature. 


1919 to 1949 

The Government of India Act, 1919.—On August 20, 1917, an important announcement 
defining Government policy was made by the Secretary of State for India in the House of 
Commons “The policy of His Majesty’s Government’, said the Secretary of State, with 
which the Government of India are in complete accord is that of the increasing association 
of Indians in every branch of the administration, and the gradual devetopment of self-govern¬ 
ing institutions, with a view to the progressive realisation of responsible government in India 
a7an integral part of the British Empire." The declaration was of great significance ; for 
hitherto there was no intention of introducing any measure of responsible government in 
India In 1909 the then Secretary of State for India, Lord Morley, expressly disclaimed 
iny desire to advance towards responsible government. He stated : “If it could be said that 
the chapter of reforms led directly or indirectly to the establishment of a parliamentary system 
n India I for one. would have nothing at all to do with it". ‘But events arc stronger than 
reforLrs. and the goal which was emphatically disclaimed in 1908. was emphatically and 

authoritatively announced in August 1917. 


The Montagu Chelmsford Reforms which were the proposals put forward by Mr. Montagu, 
the then Secretary of State, and Lord Chelmsford were embodied in the Government of India 
Act 1919 The preamble to the Act adopted Mr. Montagu’s declaration of August. 1917. 
The main provisions of the Act of 1919 may be summarised as below : 

(a} The most important feature of the Act was the introduction of the systei.. of 'dyarchy’ 
in the Provinces The system is explained thus : Provision was made in the Act for classifying 
7biects as Central and Provincial. Provincial matters, e. g.. matters not within the exclusive 
cLmetence of the Central Government, were divided into “transferred subjects" administered 
bv the Governor and his ministers responsible to the Legislative Council, and reserved 
subjects” administered by the Governor and his Executive Council. The Governed could 
override both the ministers and the Executive Council. The proportion of elected members 
of the Provincial Legislative Councils was raised to over 70 per cent. The legislative power 
of the Council extended to provincial matters only. Every law of the Provincial Legislature 
for its validity required the assent of the Governor-General as well as of the Governor. The 
Governor could secure legislation on reserved subjects notwithstanding that the Council 

has not consented thereto. 

(h) No principle of responsible government was introduced in the Centre. The Govern¬ 
ment of India remained with the Governor-General in Council, responsible only to the United 
Kingdom Parliament through the Secretary of State for India. There was intention, how¬ 
ever, to make the Executive more responsive to the Legislature. The Central Legislature, 
thereafter called the Indian Legislature, was reconstituted on enlarged and more representative 
lines : U consisted of the Council of State composed of sixty members, of whom thirty-four 
were elected, and the Legislative Assembly (Lower Chamber) composed of about 144 members, 
of whom 104 were elected and the rest nominated. Of the nominated members about 26 
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were officials. The powers of both the Ohambers of the Indian Legislature were identical 
except that the power to vote supply was granted oiUy to the Legislative Assembly. In respect 
of financial Bills the Chambers had equal powers. 

(c) The structure of the Government was to remain unitary. The Central Legislature 
had power to legislate on any matter so that it was not possible to challenge the validity of 
a central legislation. It was the Governor-General in Council and not the courts, who had 
authority to decide whether a particular topic was a Central or Provincial matter. 

/ 

Describing the constitutional structure of British India under the Act of 1919 the Joint 
Parliamentary Committee Report said : 

It will be seen that its main features are a Central Executive responsible only to the 
Secretary of State and through him to Parliament ; Provincial Executive exercising 
powers over a wide field, responsible in certain matters but not in others to the Provincial 
Legislatures exercising the law-making power, but with no constitutional control over 
the Executive in one case and with only a limited control in the other. Yet notwith¬ 
standing the measure of devolution on the Provincial authorities which was the out¬ 
come of the Act of 1919, the Government of India is and remains in essence a unitary 
and centralised Government with the Governor-General in Council as the keystone 
of the whole constitutional edifice ; and it is through the Governor-General in Council 
that the Secretary of State and ultimately Parliament discharge their responsibilities 
for the peace, order and good government of India. 

The Statutory Commission iSimon Commission ),—^The system of Provincial dyarchy 
embodied in the reforms of 1919 failed to fulfil the hopes built upon it. The ministerial 
responsibility in respect of transferred matters worked inefficiently. In large measure, the 
Governor came to dominate the ministerial policy, partly because finance was mainly under 
his control and partly because the official bloc was so large that it could not sustain in office a 
ministry unfriendly to it. There was a persistent demand for further reforms. The Government 
of India Act, 1919, had provided for the appointment of a Statutory Commission, after the 
expiration of ten years from the passing of the Act, to inquire and report on the condition 
of India under its new Constitution. The Commission contemplated in the Act, was appointed 
in 1927. The Commission reported in 1930. The Report declared that dyarchy had out¬ 
lived its usefulness, and recommended a large extension of responsible government in the 
Provinces. It recommended no immediate material changes in the structure of the Centre 
but looked forward to the ultimate establishment of a Federation of Indian States and Pro¬ 
vinces, and recommended that until this ideal could be realized, problems affecting British 
India and the States should be discussed between the parties in a consultative but not Legis¬ 
lative Council of Greater India, consisting of representatives drawn from the States and the 
British Indian Legislature. At that time it was not anticipated that the States would be willing 
to enter an all-India Federation in the very immediate future. But in 1930 a new factor 
became active. The Indian Princes manifested an unexpected readiness to accede to a 
federal system. It became necessary to reconsider the whole position. The British 
Government thereupon convened a ‘Round Table Conference* of the representatives of the 
British Government, the Princes and British India. On the basis of its results Government 
White Paper®^ was prepared embodying the outline of the reforms. The White Paper was 
submitted to a Joint Select Committee o f Parliamj»nt.®® The Committee was assisted by 
an Indian delegation. After prolonged sittings, the Joint Select Committee submitted an 
elaborate Report. 

The Government of India Bill was introduced embodying, with certain modifications, 
the proposals put forward in the Report. The Bill was extensively amended during its 
passage. On August 2, 1935, the Bill received the Royal assent. 
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Govomm^t of India Act, 1935 

The main provisions of the Act are stated below : 

Statutory Division of Power.—The Act made a division of powers between the Centre 
and the Provinces. Certain subjects were exclusively assigned to the Central or Federal 
Legislature others to the Provincial Legislatures. Over yet another field the two had con¬ 
current powers of legislation. Residuary powers of legislation could be assigned by the 
Governor-General to the Provinces or the Centre. The respective spheres of government of 
the Centre and the Provinces followed the delimitation of legislative powers. 

77ie proposed All-India Federation.—The Act proposed to substitute a federal for what 
was in substance a unitary system of government. The constituent units of the Federation 
were to be the Governor’s Provinces and the Indian States. The accession of the States to the 
Federation was optional. The Federation could not be established untU the Slates entitled to 
one-half of the States’ seats in the Upper House of the Federal Legislature and having one- 
half of the total States’ population had signified their assent to join the Federation. The terms 
on which a State joined the Federation were to be set out in an Instrument of Accession. The 
Federal Legislature could make laws for the States only in relation to the matters specified 

in the InstfufTisftt of .Accession* 

The Federal Executive was to be composed of the Governor-General and a Council of 
Ministers The ministers were to be chosen and appointed by the Governor-General. From 
the ministerial control were to be reserved external affairs, defence, ecclesiasti^l admmis- 
tration and tribal areas. In other matters the Governor-General was normally to act on 
ministerial advice, but could act independently in matters entrusted to his special respon¬ 
sibility. The Governor-General had full powers to legislate in respect of a reserved subj^t 
or a special responsibility, either by a temporary ordinance or a permanent Act. He was also 
authorised to issue temporary ordinances on advice of his ministers. In the event of a break¬ 
down of the constitutional machinery the Governor-General could assume all or any of the 
nowers vested in Federal authorities. In relation to the matters entrusted to the Governor- 
General’s discretion—external affairs, defence, ecclesiastical affairs and tribal areas—he 
W .s to be assisted by three councillors who were to be ex-officio members of both Houses 
wUhout thfright to vote. But the ministers could be invited to deliberate with 

(he couDCillors. 

In the Governor’s Provinces the executive authority of the Centre extended to all matters 
with resDcct to which the Federal or Central Legislature could make laws but in the ac^ding 
Siitec; it extended only to the matters over which the Instrument of Accession conceded federal 
control The Crown’s right of paramounlcy over the States was not to be exercised by or 
throuah the Federal Government, but continued to be exercisable directly by the Crown 
through the new office created by the Act of the Crown’s Representative. The Act permitted 
the combination of the offices of the Governor-General and the Crown Representative. 

The Federal Legislature was to consist of the King, represented by the Governor-General 
and two Houses The Legislative Assembly (Lower House) was to consist of 375 members, 
125 representing the Indian States. The representatives of British India were not to be elected 
direcUy but indirectly by Provincial .Assemblies, the various communities voting separately 
for their own representatives in accordance with the system of proportional representation 

with single transferable vote. 

The members from the States were to be nominated by the Rulers. The Legislative 
Assembly, unless sooner dissolved by the Governor-General, endured for 5 years. 

The Council of States (Upper House) was to consist of 260 members, of lh«4c 104 were 
to represent the Indian States, and six were to be nominated by the Goven^or-Gen«»'S‘'- Of 
the remaining 150 members, 12S were to be directly elected by territorial comnu'nai i onSli- 
lucncics and twenty-two seats wure tobeset apart for smaller minorities, women and deprf.scd 
classes. The two Houses were m. .»ere m general equal power but demands for supply ot votes 
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GovemoT'Tii government of the Provinces vested in the 

Governor's special responsibility IhSste« were en«tl"^®tomndi TdwS bnt“t"he Governor 

Sr IH- 

sibih.ief by Zporl^; ordr^a'n^'s o'r ActT He'^ouM^ [“ 

were bicl'eraT' f ”®p’ ^ssam the Legislatures 

Lrc oicamerai m othei hve Provinces unicameral. The composition of the Provincial 

Assembly varied Irom Province to Province. Territorial constituencies elected their repre¬ 
sentatives by separate communal electorates. A substantial portion of the general seats was 
assigned to the Scheduled Castes. Seats were also provided for Mahomedans Sikh«i in ih 

r,“ ' "'“f' 7-"“’ ,ri 

.cpresentatives of commerce and industry, mining and planting, landholders labour 
universities and women. The normal duration of the Assembly was five years. ’ 

The ^gislalive Couneils (Upper Chambers) were usually elected by the general consti- 
lueneies, Mahomedan and European, but in Bengal and Bihar twenty-seven and twieve seats 
lespee.ively were ,Hied by the Legislative Assemblies. The Govern^ fified by nomtaa^n 
en in Madras, eight in Bengal and the United Provinces and four in the other Provinces 
Dead ocks b«iweei, Ihe Houses were settled by joint sittings. Grants were voted by the 
Legislative Assembly alone and all financial Bills originated in the Lower House 

T/ie Fe./era/ On,r,.-The Act set up a Federal Court. It consisted of a Chief Justice 
• md no more than six other judges. An inciease over six needed the approval of the l4der“ 
Let Slaiui e. The judges were appointed by warrant under the Royal Sign Manual. A judge 
inmld be removed on .he ground of misbehaviour and infirmity of mind or body, if the Jud^da! 
Committee, on refeicnee by His Majesty, recommended the removal on that ground. 

The Fede-ral Court had exclusive original jurisdiction in any dispute between the Federa- 
i.on and Ihe Units or ihc Units wu-r xe m so far as the dispute involved any question (whether 
o fael o, law) on which the existence or the extent of a legal right depended. But where a 
S.a e was .n parly, .he lunsdiciion extended to a dispute which : (,) concerned the inter¬ 
pretation ol the Government ol India Act, 1935. or of an Order in Council made thereunder 
or the extent ol the leg,slat|ve or executive authority vested in the Federation by virtue of the 
Ins rum.,,, of Arcessu.n of that State ; or (,/) arose under an agreement relating to the adminis- 
,a ton ol Pcdetal legislation tn that State ; or (,//) arose under an agreement made after 
-edera.ton, between that State and the Federation or a Province which expressly provided 

for the exercise of jurtsdtct.on by the Federal Court. In its original jurisdiction ,L Federal 
Coint couJd only i.ssue declaratory judgments. 

Appeal lay to the Federal Court from any High Court in British India if the High Court 
^....fted that the case tnyo ved a substantial question of law as to the interpretation of the 
Governni-nt of India Act, 1935, or of an Order in Council made thereunder. Where such a 
cerhficate was given, no direct appeal ay to the Privy Council, either with or without special 
leave. Power was g.ven to the Federal Legislature to extend its jurisdiction in civil matters. 

Appeal by way ol special case stated could lie to the Federal Court from a High Cou. I 
u, a l-cdca.ed Stated on a question of law concerning the interpretation of the Constitution 
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Act, 1935, or of an Order in Council made thereunder, or the extent of the legislative or exe¬ 
cutive authority vested in the Federation by virtue of the Instrument of Accession of that State, 
or arising under an agreement relating to the administration of Federal legislation in that 
State. 

Under Section 203, Government of India Act, 1935, an appeal lay to the Privy Council 
from the original jurisdiction of the Federal Court in constitutional matters, and by its leave 
or that of the Privy Council in all other cases. 

The Federal Court also exercised advisory jurisdiction. The Governor-General could, 
in his discretion, refer to the Court for consideration, a question of law and obtain its opinion 
thereupon. 

The Act provided that the law declared by the Federal Court and by any judgment 
of the Privy Council would be binding on all courts in British India. 

Subsequent events .—The Act of 1935 came into force in regard to the Provinces in 
April, 1937. The Central Government of British India was continued to be carried on in 
accordance with the provisions of the Act of 1919, except that its powers—executive and 

legislative were to be restricted to the matters assigned to it, under the Constitution Act of 

1935. At the elections to the new Provincial Legislatures the Congress secured majorities 
in six Provinces. The Congress, after the Governor-General had publicly given an assurance 
that the Governor would not interfere in the day-to-day administration of the Province, 
formed ministries in seven out of eleven Provinces. 

In September, 1939, World War II broke out in Europe. His Majesty’s Government 
immediately declared India as a belligerent country at war with Germany. This was done 
without reference to the Legislatures. The Congress resented the action of the British Govern¬ 
ment. It declared that the issue of war and peace for India could only be decided by the 
Indian people, and invited the British Oovemment to declare forthwith in unequivocal terms 
what were their aims and how those aim^ would apply to India.*’ On October 18, 1939, Lord 
Linlithgow, on behalf of His Majesty’s Government, made a declaration.*® The Congress 
Working Committee held the declaration of October 18 to be entirely unsatisfactory and 
called upon the Congress Ministries in the Provinces to resign. The Congress Ministries 
thereupon resigned and the Governors of seven Provinces*® took over the entire control of the 
administration in their hands, as authorized b>' Section 93 of the Government of India Act, 
1935. Opposition to the Federation had in the meantime been growing and in October, 1940, 
the Viceroy announced that the coming into operation of the federal part of the Constitution 
would be indefinitely postponed. 

Since the coming of the Congress in office the communal tension had increased. The 
Muslim League started the demand for the partition of the country, so that the areas in which 
Muslims were in numerical majority should be grouped together to form Pakistan, involving 
recognition of Muslims as a separate nation. The resolution’* of the Muslim League passed 
on March 23, 1940, at its Lahore session declared that no constitutional scheme would be 
workable, ‘unless it’ is designed on the following basic principles, viz., that geographically 
contiguous units are demarcated with such territorial re-adjustments as may be necessary, that 
the areas in which the Muslims are numerically in majority, as in the north-western and eastern 
zones of India, should be grouped to constitute independent States in which the constituent 
units shall be autonomous and sovereign.*’ The Muslim League never yielded in its demand 
for Pakistan and finally achieved its objective with the passing of the Independence 
Act of 1947. 
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The Cripps Mission (1942).—In March, 1942, the British Government issued a Draft 
Declaration containing the proposals in regard to the future of India. Sir Stafford Cripps, 
a member of the War Cabinet, was sent out by the British Cabinet to discuss the Draft with 
the Indian leaders. 

Ihe proposals were as follows : 

(u) Immediately after cessation of hostilities, steps shall be taken to set up in 
India a Constitution-making body to frame a new Constitution for India. 

(6) The Indian States should participate in the Constitution-making body. 

(t) His Majesty's Government would accept and implement the Constitution 
so framed subject only to : (/) the right of any Province to refuse to accept 
the new Constitution and to retain its existing constitutional position, provi¬ 
sion being made for it to accede later, if so decided. With such non-acceding 
Provinces, if they so desired. His Majesty's Government would be prepared 
to agree upon a new Constitution, giving them the same full status as of the 
Indian Union, and arrived at by analogous procedure ; and, (ii) the signing 
of a treaty between His Majesty’s Government and the Constitution-making 
body. The treaty would cover all necessary matters arising out of the com¬ 
plete transfer of responsibility from British to Indian hands and make pro¬ 
vision for the protection of racial and religious minorities. But the treaty 
would not impose any restrictions on the power of the Indian Union to decide 
ill the future its relationship to other member States of the Commonwealth 
of Nations. 

(d) The Constitution-making body would be composed of representatives ot 
British India elected by proportional representation by the members of the 
Lower Houses of the Provincial Legislatures, voting as a single electoral 
college and would include the representatives appointed by the Indian States. 

(c) Until the new Constitution could be framed, the British Government would 
retain the control and direction of the defence of India as part of their world- 
war effort. 

(/) The leaders of the parties were invited to join the Viceroy’s Government. 

The negotiations broke down as the Congress insisted upon having full cabinet govern¬ 
ment. The Muslim League also rejected the offer and reiterated the demand for 
Pakistan."' 

The H'in'cli Flan, 1945.—iii June, 1945, the Viceroy, Viscount Wavell, made fresh 
proposals on behalf of the British Government to lesolve the constitutional deadlock. It 
was proposed that the Executive Council should be reconstituted so as to consist entirely 
of Indians with the exception of the Viceroy and the Coramander-in-Chief. The Viceroy 
would make appointments to his Council from amongst leaders of Indian political life, in 
proportions which w ould give a balanced representation to the main communities, including 
equal proportions of Muslims and Caste Hindus. It was assumed that the co-operation 
at the Centre would be reflected in the provinces and responsible government would be 
resumed in all the Provinces. 

The proposals failed as no agreement could be arrived at regarding the composition 
of the Executive Council. 

Cabinet Mission, 1946.—After the Labour Party had come in power in England, on 
February 19, it was announced that a Mission of three Cabinet Ministers’* would be sent 
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out to India to explore the possibility of an immediate settlement of the Indian problem. On 
March 15, 1946, Mr. Attlee, the Labour Prime Minister, declared in the House of Commons, 
“Is it any wonder that today India claims, as a nation of 400 million people that has twice sent 
her sons to die for freedom, that she should herself have freedom to decide her own destiny ? 
What form of Government is to replace the present regime is for India to decide ; but our 
desire is to help her to set up forthwith the machinery for making that decision ’. Thus 
there was a definite change in attitude of the British Government. It was an unequivocal 
acceptance of the claim of India to freedom. 

The three Ministers arrived at India in March. In April they interviewed many Indian 
leaders of all parties and groups. A conference was held in Simla with the representatives 
of the Congress and the Muslim League. As no settlement could be arrived at, the decision 
of the Mission was announced on May 16, 1946. 

It recommended that the Constitution should take the following basic form . 

(а) There should be a Union of India, embracing both British India and the 
States, which should deal with the following subjects : Foreign Affairs. 
Defence and Communications ; and should have the powers necessary to raise 
the finances required for the above subjects. 

(б) The Union should have an Executive and Legislature constituted from British 
India and States representatives. Any question raising a major communal 
issue in the Legislature should require for its decision a majority of the 
representatives present and voting of each of the two major communities 
as well as majority of all the members present and voting. 

(c) All subjects other than the Union subjects and all residuary powers should 
vest in the Provinces. 

(J) The States will retain all subjects and powers other than those ceded to the 
Union. 

(e) Provinces should be free to form groups with executives and legislatures, 
and each group should determine the Provincial subjects to be taken 

in common. 

(J) The constitutions of the Union and of the groups should contain a provision 
whereby any Province could, by a majority vote of its Legislative Assembly, 
call for a consideration of the terms of the constitution after an initial period 
of 10 years and at 10 years’ intervals thereafter. 

(g) The procedure for election to the Constituent Assembly was to be as follows : 
The members of each Provincial Assembly were to be divided into two groups. 
General and Muslim, except in the Punjab where they were to be divided 
into three groups. General, Muslim and Sikh. Each group was to elect its own 
representatives to the Constituent Assembly by the method of proportional 
representation with single transferable vote. The number of representatives 
allotted to each Province and community was to be proportional to its popu¬ 
lation, in the ratio of one to a million. The total number of representatives 
from the Governor’s Provinces was to be 292. To these 292 members were to 
be added 4 members to represent the Chief Commissioner’s Provinces and 
not more than 93 members from the Indian States. The method of election 
of the members from the Indian States was left to be determined by con¬ 
sultation. The States in the preliminary stage were to be represented by a 
Negotiating Committee. The Constituent Assembly thus elected was tc 
meet in a plenary session to elect its Chairman and other officers, settle general 
order of business and set up an Advisory Committee on the rights of citizens, 
minorities and tribal and excluded areas. Thereafter the Provincial repre¬ 
sentatives were to divide up into three Sections, A, B, and C. The repre¬ 
sentatives of Bengal and Assam were to meet in Section ‘B*, those of the 
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Punjab, North-West Frontier Province, Sind and Baluchistan in Section 
‘C’ and of the rest in Section ‘A\ These Sections were to proceed to settle the 
Provincial Constitutions for the Provinces included in each section and were 
also to decide whether any Group Constitution was to be set up for those 
Provinces. After the Provincial Constitutions had been formed, the repre¬ 
sentatives of the sections and the Indian States were to reassemble for the 
purpose of resettling the Union Constitution. 

(/O The paramountcy of the Crown over the Indian States was to lapse. The 
Cabinet Mission declared, “It is quite clear that with the attainment 
of independence by British India, whether inside or outside the British Com¬ 
monwealth, the relationship which has hitherto existed between the Rulers 
of the States and the British Crown will no longer be possible. Paramountcy 
can neither be retained by the British Crown nor transferred to the new 
Government.** 

(/> An interim Government was to be set up having the support of the major 
political parties. 

The proposals of the Cabinet Mission were accepted by all parties, and the elections to 
the Constituent Assembly took place in July, 1946. After a good deal of negotiations an 
interim Government of fourteen members was formed, five representing the Congress, five 
the Muslim League and one each representing the Sikhs, Anglo-Indians, Parsis and Indian 
Christians. 

Staicnuiu oj February^ 1947.—The first session of the Constituent Assembly began on 
December 6, 1946. The Muslim League members did not attend despite the statement of 
December 6,’^ which had accepted the League interpretation of the Cabinet Mission provi¬ 
sions relating to voting in sections of the Constituent Assembly. It reiterated its demand 
for two separate constituent assemblies for the people of Pakistan and Hindustan and declared 
that would never participate in any single Constitution-making body. 

On February 20, 1947, His Majesty’s Government announced their intention of trans¬ 
ferring power over British India to the Indian people by June, 1948. They hoped that it would 
be possible for the Muslim League to co-operate in the working of the Cabinet Mission plan 
and evolve a Constitution acceptable to all. But if the League refused to co-operate, th< 
British Government would have “to consider to whom the powers of the Central Govern¬ 
ment in British India should be handed over, on due date, whether as a whole to some form 
of Central Government for British India, or in some areas to the existing Provincial Govern¬ 
ments, or in such other way as may seem most reasonable and in the best interest of the Indian 
people”. Thus the setting-up of Pakistan may be said to have been envisaged in this state¬ 
ment. 

Mountbatten Plan .—Lord Wavell was succeeded by Lord Mountbatten in March, 
1947. On June 3, he issued a statement declaring that the partition of India and also of the 
Provinces of Bengal, Assam and the Punjab was the only solution for solving the political 
tangle. A referendum was to be held in the North-West Frontier Province to decide whether 
that Province would join India or Pakistan. A referendum for a similar purpose was to be 
held in the district of Sylhet. The Constituent Assembly was to be divided into two sections 
representing members from Pakistan and India. The boundaries of the divided Provinces 
were finally to be fixed by a Judicial Commission. 

The plan was accepted by the Congress, the Muslim League and the Sikhs. 
The referendum was made to the electorate of the Legislative Assembly in N. W. F. P. and 
the decision was in favour of Pakistan. The electors in the district of Sylhet decided to join 
East Bengal. Effect was given to the Mountbatten Plan by enacting the Indian Independence 
Act, 1947. 
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Indian Independence Act, 1947’* 

The main provisions of the Act may be summarised as below : 

(o) It set up two independent Dominions in India known respectively as India 
and Pakistan. 

In each Dominion there was to be a Governor-General who was to 
be appointed by the King. 

The Legislatures of each of the new Dominions were to have full *eS>slative 
sovereignty, and no Act of the British Parliament passed after August 15 1947. 
was to Ltend to either of the new Dominions as part of the law of ^at Domi¬ 
nion unless it was extended thereto by a law of the Legislature of the Dominion- 

After August 15. 1947, His Majesty's Government in the United ^ng4om 
were to have no responsibility, respecting the Government of India or Pakistan. 

The paramountcy of the British Crown over the Indian States was to lapse. 

The powers of the Legislature of the Dominion were exercisable by Con¬ 
stituent Assembly. The Constituent Assembly was not to be subject to any 
limiiation whatsoever in exercising its constituent powers. 

Until a new Constitution was framed, the Government of 

subject to certain adaptations and modifications, was to remain the Consti¬ 
tutional Law of India. 

-ru I In Act 1947 received the Royal assent on July 18, 1947. The British 

,„l. In iSalS cm. m nn cd 'from ioso.i u. I»«. m. otoomms imo fore of flr. Ac,. 

“"TL"c:“.,r.r'A“ ■»<« ■■■ ■!■'“““ “‘"r 

The Constituent ^ssc y , .. jjy ^vas limited both in respect of the basic principles 

and p7::X:.“Th"fnd.un independence Ac., .947. e.UbHshed .he sovereign character of .he 
Cor^ritoent Assembly which became free of all hmitations. 

The method which .lie Constituent Assembly adopted in making the Constitution was 
fust tliavTlown its objectives. This was done in the form of an Objective Resolution moved 

by Pandit Nehru. 

It said : 

I This Constituent Assembly declares its firm and solemn resolve- to proclaim 
liid.a as an Independent Sovereign Republic and to draw up for her future governance 

a Conslilution ; 

'* Wherein the territories that now comprise British India, the tcrriiorics that 
„c. . form the Indian States, and such other parts of India as are outside BnUsh India 
'md ’he States as well as such other territories as arc willing to be constituted into the 
UKietvr.dem Sovereign India, shall be a Union of them all ; and 

W'-eiein the said territories, with their present boundaries or with such others 
in IN bo do’ermined by the Constituent Assembly and thereafter according to the 
'r,N* ot the evnstitution. shall possess and exercise all powers and retain the status o> 
lutcjnoin.-u^ units, ‘ogether with residuary powers and functions of government .mo 
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administration, save and except such powers and functions as are vested in or assigned 
to the Union, or as are inherent or implied in the Union or resulting therefrom ; and 

4. Wherein all power and authority of the Sovereign Independent India, its 
constituent parts and organs of government, are derived from the people ; and 

5. Wherein shall be guaranteed and secured to all the people of India justice 
social, economic and political : equality of status, of opportunity, and before the law 

fr^dom of thought, expression, belief, faith, worship, vocation, association, and action, 
subject to law and public morality ; and 

6 Wherein adequate safeguards shall be provided for minorities, backward 
and tribal areas, and depressed and other backward classes ; and 

7. Whereby shall be maintained the integrity of the territory of the Republic 

and Its sovereign rights on land, sea, and air according to justice and the law of civilised 
nations ; and 


8. This ancient land attains its rightful and honoured place in the world and 

makes its full and willing contribution to the promotion of world peace and the welfare 
of mankind. 


The Constituent Assembly then proceeded to appoint a number of Committees’^ to 
deal with different aspects of the constitutional problems. 

The reports of the various Committees were considered by the Assembly and their 

recommendations were adopted as basis on which the Draft of the Constitution had to be 

prepared. The Drafting Committee was appointed by a resolution passed by the Assembly 
on August 29, 1947. ^ 

It was charged with the duty of preparing a Constitution in accordance with decisions 
of the Constituent Assembly on the reports made by the various Committees. The Draft 
Constitution, as it emerged from the Drafting Committee, contained 315 articles and 8 
Schedules. It was considered at great length at the second reading stage, and a number of 
amendments were made to the Draft Constitution. The Assembly finalized the Constitution 
on November 26. 1949. It came into force on January 26, 1950 


U 

FUNDAMENTAL ASPECTS OF THE CONSTHUTION 
Tremendousness of the Task 

Before wc discuss the striking features of our Constitution, it is necessaiy to point out 
the tremendousness of the task which Constitution-making in India involved. That it was 
not an easy task, may well be judged from the problems with which the framers of the Con¬ 
stitution were faced. Firstly, they had to provide a Constitution which would unite a popu¬ 
lation of over 300 millions. The population is not homogeneous. There are many com¬ 
munities living in this country, and many languages prevalent in different parts of it. There 
are other kinds of differences also. Provision was also to be made for backward people and 
areas, like tribes and tribal areas. The countries of Europe have not been able to join together 
or coalesce even in a confederacy, much less under one unitary government. Here, in spite of 
the size of the population, we have succeeded in framing a Constitution which covers the 
whole of it.’° 


Next, tlie problem of the Indian States was two-fold. Firstly, the British declaration 
on the lapse of paramountcy had freed the Indian States from the suzerainty of the British 
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Crown. The general control which the Crown had so long exercised over the Indian States 
came to an end all of a sudden. A Central authority which could keep the Princes in order, 
thus disappeared. In law it became open to any Prince or combination of Princes to assume 
independence and even to enter into negotiations with any foreign power and thus become 
islands of independent territory within the country. In fact, such tendency was visible. 
The White Paper on Indian States, dated March 15, 1950, observes ; “The dangers inherent 
in the situation were underlined by the attitude of some of the Princes who were inclined to 
sacrifice national interests of the people on the altar of personal ambition. The events in 
certain States such as Junagadh and Hyderabad had come as pointers in that direction.** 
These States therefore were to be brought within the orbit of one central authority. Secondly, 
the patent vulnerability of the smaller States, most of which had no form of popular repre¬ 
sentation in the Legislatures, and governing completely, autonomically, had to be eliminated. 
Indian independence would have no meaning, if the people of the States did not have the 
same political, social and economic freedoms as enjoyed by the people of the Provinces. A 
positive and bold approach alone could avert the explosive situation towards which the States 
were heading. The Constitution solved both these aspects of the States’ problem. The 
States were brought under one common authority, integrated and formed into Unions. 
Autocracy in every form was completely eliminated from the unions. 

The communal problem was another hurdle which had to be solved. It was of pretty 
long standing. The Second Round Table Conference failed, because the communal problem 
could not be solved, and in spite of several subsequent attempts to solve it, no settlement 
could be arrived at and finally it led to the partition of the country. With the division of 
India, the problem ceased to be of the same magnitude as before, but the Constitution had 
yet to guard against its re-appearance. The Constitution gets rid of separate electorates 
which had poisoned our political life for so many years. It has also been possible to give 
up reservation of seats in the Legislatures for different communities except for two classes 
of persons, namely, the depressed classes and tribal people. The reservation is only for a 
period of twenty years from the commencement of the Constitution. 

A Comprehensive Document 

The Constitution of India is an elaborate document. It contains 395 articles (divided 
into 22 Parts) and 9 Schedules. No Constitution in the world is perhaps so comprehensive. 
A few factors which have increased the bulk of the Constitution may be noted : 

(a) The Constitution of India, unlike the Constitutions of the U. S. A. and 
Australia, embodies provisions relating to the governmental machinery in the 
units. In this respect the Constitution follows the precedent of Canada, for 
the Canadian Constitution prescribes a Constitution not onl;^ for the Union 
but also Constitutions for the provinces. 

(h) Certain areas known as the Tribal and Scheduled Areas arc governed by 
special provisions in the Constitution. These are meant to ensure the welfare 
and autonomy of the tribal people. 

(r) Special provisions are made for certain backward classes of people. 

{(/) Many provisions had to be included in the nature of transitional provisions. 

(e) The Constitution embodies a list of Fundamental Rights and a number of 
Directive Principles of Stale Policy. The fundamental rights incorporated 
in the Constitution are not in absolute terms, but are subject to the limitations 
which are expressly defined by the Constitution itself. 

(J) A good number of provisions have been included to avoid some of the 
dilhculties which were experienced in the working of other Constitutions. 

(^) Lastly, detailed provisions relating to the working of various institutions 
set up under the Constitution have been included, mainly with a view to 
avoiding difiiculties which a newly born democratic R'‘public might experience 
in working the Constittition efficiently. 
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Sovereign Democratic Republic—The Preamble 

The preamble to the Constitution sets out the aims and aspirations of the people of 
India and these have been translated into the various provisions of the Constitution. The 
objectives before the Constituent Assembly were to constitute India into a sovereign demo¬ 
cratic republic and to secure to its citizens justice, liberty, equality and fraternity. The 
ultimate aim of the makers of the Constitution was to have a welfare State and an egalitarian 
society projecting the aims and aspirations of the people of India who made the extreme 
sacrifice for attainment of the country’s freedom. It is worthwhile noting that the. Preamble 
was adopted by the Constituent Assembly after the draft Constitution had been approved.’’ 
The idea was that the Preamble should be in conformity with the provisions of the Consti¬ 
tution and express in a few words the philosophy of the Constitution. After the transfer 
of power, the Constituent Assembly became sovereign, and this is reflected in the use of words 
“give to ourselves this Constitution’* in the preamble. It is also implied that the preamble 
emanated from the people of India and sovereignty lies with them. 


All governmental organs and institutions owe their origin to the Constitution and derive 
their powers from its provisions. These organs and institutions enjoy only such powers as are 
conferred on them and function within limits demarcated by the Constitution. Parliament 
is no exception and, unlike British Parliament, cannot claim unlimited powers. It must 
function within its limits and its actions are subjected to judicial scrutiny. It is given the 
power to amend the Constitution, but the power to amend must be exercised within the bounds 
of the Constitution. Besides conforming to the procedure laid down for this purpose, the 
power to amend should not be exercised so as to destroy or abrogate the basic structure or 
framework of the Constitution.’'* Sovereignty cannot, therefore, be located in the Parlia¬ 
ment. 


In a sense the Constitution may appear to be sovereign as it is the supreme law of the 
land.’’^ However, it is the people of India who, according to the preamble, have given to 
themselves this Constitution. The source of the Constitution is the people of India who 
have solemnly resolved to constitute India into a sovereign democratic republic. The people 
of India will continue to be governed under the Constitution so long as it is acceptable to 
them and its provisions promote their aims and aspirations. It is true that the Constitution 
uas adopted by the Constituent Assembly which was not directly elected by the people. But 
that docs not necessarily mean that the Constituent Assembly, as it came to be constituted, 
did not proieci the feeling of the people. The fact that the Constitution has been in operation 
for more than twenty-five years with a number of general elections from time to time is an 
evidence of the people having accepted the Constitution in its present form. Following 
the course of Indian history and the pattern of Indian politics, it may be said that, unlike 
the Western society, it is the elite of the Indian society rather than the people themselves 
who have set the tone for the reformation of the society. For example, in the field of legis- 
l.nivc activity, the enactment of a «aw is not brought about as a culmination of the urges of the 
people lellccling changes in tlie social and economic order, but a measure which chalks out 
I course uf action for the people who later acquiesce into it. The same may be said about 
the fianiinp ->!' il.c ( onMitution \\hich was enacted and adopted by the Constituent Assembly 
,,hieli to .k (i.c load m projecliiig a system to be identified with the aims and aspirations of 
I lie peui^ -. 1 <• «.iii=iilution though not latificd by the people, came into force on the 26th 

.1 .,t S.. -.nei. I'Uv artd by a leg il lii_*ion the preamble to the Constitution must he deemed 

j\ mio force with cl!«.s i irom the same date. Besides the fact that the preamble 
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i,overeign will of the people of India. If at any stage of history, the people find the Consti¬ 
tution is not serving the needs of the Indian society, the people of India may, if necessary, 
set in motion a machinery which provides for a system suited to the aims and aspirations 
of the people It may therefore, be rightly observed that the sovereignty lies vsith the people 
of India. 

I'or some time an opinion prevailed that the preamble to the Constitution is not a part 
of the Constitution. But this opinion has changed after the Kesavaimmitt Bho. ati i.<tsc where¬ 
in the predominan*^ opinion is that it is a part of the Constitution. 

The Constitution proclaims India to be a Sovereign Democratic Republic. The Con¬ 
stitution of India is republican in character as the executive head of India is not any hereditary 
monarch. But a m<%rc significant aspect i.s that the Republic is democratic. Justice, Liberty, 
Equality and Fraternity which arc the essential characteristics of a democracy arc declared in 
the preamble to the Constitution as the very objectives of the Constitution. The institutions 
.set up under the C'on.stilulion shall seek to give eflTeci to democracy in India which is to be 
^stained by adult suffrage, fundamental rights and independent Judiciary. 

Form of the Constitution 

What label shall wc give to our Constitution—federal, unitary or t?/mj/-fcdcral ? The 
Members of the Drafting Committee call it federal, but many others would dispute this title. 
It is>, ilicrcfoie, necessary to ascertain first, what Federal Constitution is and what its essential 
characteristics are, and then to examine our Constitution to find out if it has those charac¬ 
teristics. 


Federal Pri nciple. —The Constitution of the U. S. A., which everybody regards as truly 
federal,”establish^ dual polity or dual form of Government, the Federal Government and the 
'Stacie Governments. The field of government is divided between the Federal and State 
Governments which are not subordinate one to another but are co-ordinate and independent 
within the sphere allotted to them. The existence of co-ordinate authorities independent 
of each other is the gist of the Federal principle. --- 


Bui the question arises : arc we to confine the term 'federal Constitution' to cases where 
ttic federal principle has been applied completely and without any exceptions ? Dr. Whearc 
suggests that exceptions arc permissible provided that the federal principle is predominantly 
retained.Jn tiie Consiiiution.” If on the other hand, there are""s(5~hiany modifications in 
the applicaiion of Che federal principle that it ceases to be of any significance, the Constitution 
cannot be termed federal. 


A Constitution v/hich embodies a federal system has normally the following five 
characteristics : 


1. nhiribiti'um uf powers.—Kr\ essential feature of every federal C on.stilution is the 
di'itribution of powers bciw>*en the central goverjimcnt and the.govcrnjncnis of the .several units 
f nniing the federalion'T" Fetlcration moans ihj distribufion of the force of the State among 
a number of coojviinatc fxiUio'.. caeh cm iyinating in jnu controlled by ilie Constitution.®* 

2. „■/ the — means that the C onstitution should be bind- 

!i>g \)ii tli:.' Ic-.iCitii .tiiJ ^5t.1to ■ j •• v', I n merits Isei'.lto'' of th'j t'.s:'. i!os**rniT}ents shj.)uld be in a 
pi'sioon to override toe pros isj.nns of liie C on>diuti'. ti rehPii g lo tl;.; p.iv.en .md status w hich 

is to enjoy. Tl'is lequiTcmcm is sa'.ished if -hi .eriiding authority is 
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accorded only to the provisions relating to the division of powers. Other provisions of the 

Constitution, which do not relate to the relationship between the Centre and the units, need 
not be supreme. 

fit ten C onstitution .—The Constitution must almost necessarily be a written 
Constitution"^ ITwiir be practically impossible to maintain the supremacy of the Con¬ 
stitution,"^ unless the terms thereof have been reduced into writing. “To base an arrange¬ 
ment of this kind upon understandings or conventions would be certain to generate mis¬ 
understandings and disagreements.”®* 

4. Rjgidity .—This feature is an obvious corollary to the supremacy of the Constitution. 
Rigidity does not mean that the Constitution should be legally immutable. It simply means 
that the power of amending the Constitution, so far at least as concerns those provisions 
of the Constitution which regulate the status and powers of the federal and State govern¬ 
ments, should not be confided exclusively either to the federal or State governments. As 
regards such provisions of the Constitution as do not concern the federal system, there is no 
necessity of maintaining the same rigidity. 

5. Authorit y of Cou rts .—This involves two connected matters. Firstly, there must be 
some authority, normally the courts of law, which cSTTpfev^ent the federal and State govern¬ 
ments from encroaching upon each other’s powers and declare laws mad& by them ultra vires 
on the ground ot excess of power. Secondly, it is not enough to empower the courts to pro¬ 
nounce upon the ccynsttrultonality or invalidity of enactments of the federal or State go^rn- 
meni.s. "^hat is more important is to constitute a final Supreme Court which should not be 
dependent upon the federal or State governments, and should have the authority to say the 
last word in matters involving constitutional interpretation. 

The essential characteristics of a federal Constitution, which we have enumerated above, 
arc, it is maintained, present in the Indian Constitution.*’ The Constitution establishes a dual 
polity. The dual polity consists of the i:^ion at the Centre and the States at the periphery, 
each endowed with sovereign powers to be exercised in the field assigned to them respectively 
by the Constitution. The powers of the Union and the States are clearly demarcated. The 
Constitution is written and is supreme. Enactments in excess of the powers of the Union 
or the State Legislatures are invalid. Moreover, no amendment which makes any changes 
in the status or powers of the Centre or the units is possible without the concurrence of the 
Union and of majority of the States. Finally, the Constitution establishes a Supreme Court 
to decide disputes between the Union and the State, or the States inter se and to interpret 
finally the provisions of the Constitution. 

But it is claimed that the Constitution docs not embody the federal principle, because 
the C'entrc can in certain contingencies, encroach upon the field reserved for the States. The 
power of intervention given to the Centre, it is ai-gued, is i ncons istent with tli^fed^al system, 
for it places the States in a subordinate position. - 

In the following mailers, it is pointed out, the Constitution contains a modification 
of the strict application of the federal principle ; 

(a) It llic Upper House of the Union Legislature, the Council of States, passes a reso¬ 
lution. supported by .not less than (sv^-thirds of the members present and votingTlhat it is~~ 
neccs^a^y or expedient in the national interest that Parliament should make laws with respect 


85. Jt ran be saitl that a wiiiirn 
('onsliiution is iu>l levitally rrqsijred by tlic 
ffiflriaJ principle. The truth seems to be 
liiai while it is cs'>eialal for frdeial govern- 
nu-r.i that its Conslituiioii be supreme, to 
the extent detined above, it is essential for 
gi.utl federal govcrnnitrit that the supreme 
Constitution be written. K. C. W'heare, 
Federal Goiernment, p. 56. 
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to any matter enumerated in the State List, it would be competent for Parliament to make 
laws for the States with respect to that matter to be operative for su*^ period, not exceeding 
one year, as may be specified therein. The operation of such legislation can be extended for 
additional periods of one year at a time by resolutions of the Council of States passed in the 
same manner as the first resolution.*^ 

ib) During a period of emergency, the Union Parliament can make laws in relation 
to the matters in the State L ist, give directions to the States as to how they should exercise 
their executive authority in matters which are within their charge, empower the Union officers 
to execute matters in the State List and suspend the financial provisions of the Constitution.*® 

(c) If the President, who is the head of the Union, is satisfied that the Government of 
a State cannot be carried on in accordance with the provisions of the Constitution, he can issue 
a proclamation to that effect. He can then assume all the functions of the Government of 
the State, including the powers of the Governor.*® The only exception is that he cannot 
assume any of the powers vested in or exercisable by the High Court. By the same pro¬ 
clamation he'can authorize Parliament of the Union to exercise the powers of the State 
Legislature.*^ 

the President is satisfied that a situation has arisen whereby the financial stability 
or credit of India or any of its units is threatened, he can declare a financial emergency.J In 
such an event, he can issue necessary directions, including orders for the reduction of salaries 
and allowances of public servants belonging to the Union or the States. tAIl money Bills, 
passed by the State Legislatures during the period of financial emergency, are also subject 
to the control of the Centre.** ) 

'^(e) The Union Government is empowered to issue administrative directions to the 
States in relation to certain matters.** The directions are binding upon the States ; the 
Constitufion provides adequate means for securing the compliance with the directions by the 
States.** 

(J) Parliament of the Union can by unilateral action increase or diminish the area of 
any State or alter the boundaries of any State or alter the name of any State.It may, there¬ 
fore, be objected that in the Indian Constitution by contrast with other federal Constitutions 
the emphasis on the territorial integrity of the constituent units is absent. 

(g) Laws passed by the State Legislatures concerning certain malteis arc not to be 
valid, unless they had been reserved for consideration of the President and had received his 
assent.** 

(h) The Governors of the States arc appointed by the President, and to the extent they 
exercise their powers in their discretion, arc answerable to him.*' 

These arc the specific powers on the basis of which it is asserted that the fundamental 
postulate of a federal polity that the Central and State Governments functioning under it 
are co-ordinate authorities each independent within its own sphere is so gieatlv modilied 
in the relationship between the Union and the States that the Indian t onstiuition is not 
entitled to be called a federal Constitution. I>r. W'hcaic holds that the C onstitution estab¬ 
lished a system of Govertinicnt \shicli is at most f//«/.s/-;edcral. aim.•^t dcvolulionarv in 
character ; a Unitary State with subsidiary federal fealur.'s t ith-.r i! an a IVdetal Si.iw witi; 
subsidiary unitary features.*”* 
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The view taken here is that the nature of our Constitution is federal and that none of 
the terms of the Consliiution violate the essentials of a federal polity. The following are 
the reasons in support of the view : 

The Constitution of Tndia, in the first place, cannot be described as unitary for the simple 
reason that there is a division of powers between the Centre and the States. In a unitary 
Constitiition^there is a concentration instead of division of powers) Further, the division 
of powers made in the Constitution is binding on the Centre, as it cannot by its own will alter 
the provisions delimiting its authority in relation to the States. For the same reasons the 
Crovernment is not devolulionary in character. The Stales are not the agents of the Union 
Government. 


Next, we may examine the eight instances (a) to (/») given above where it is claimed that 
the federal principle is modified. As to the first, /. e., the authority of Parliament to legislate 
in relation to a matter in the State List in the national interest, there can hardly be any objec¬ 
tion. No one will dispute that if a subject falling within the State’s jurisdiction assumes 
nationaJ importance, it should be dealt with by the Centre. In the normal course this cannot 
be done unless the Constitution is amended, but, in this provision (Article 249) we have 
devised an expedient by which, without formally amending the Constitution, wc can achieve 
the desired efiect, namely, the acquisition by the Centre of the power to administer and 
legislate upon a subject wliicit has assumed national importance. Be it noted that this 
assumptio.n of power by the Centre is not valid unless the States by a majority have agreed 
to the giving of the power. This is so, because no such pow-er will vest in the Union unless 
the Council of States, which may be said to represent the Stales as unit.s, passes a resolution 
supported by a two-thirds majority of the members present. Thus, in effect, by this device 
the Constitution is amended by agrcemc’it of a majority of the States. We fail to understand 
how Article 249 places the States in a subordinate position. 


The provisions of the Constitution referred to in paras (6), (c) and (r/), above, fall under 
the emergency powers of the Centre. The Constitution contemplates three types of emer¬ 
gency, namely, emergency caused by war or internal disturbance, by failure of constitutional 
niachsncry, and fina.ncial emergency. Now, docs the Constitution lose its federal character 
because ii visualises cvrcain emergencies and makes provision for them ? The correct view, 
. it is submiiiod, should be that emergency provisions, which come into operation only on 
the iiappc’fing of the si^ecified contingencies, do not modify or destroy ihc federal system. 
It is rather a merit of the Couslituiion that it visu.dises the contingencies when the strict 
application of the federal principle might destroy the basic assunjptions on which our Consti¬ 
tution i . built. The Constitution by adapting itself to t.hc changed circumstances strengthens 
the Govcrnmcni in its cnileavour to overcotne li;e crisis. It ina> be pointed out here that 
tlic Swiss Constiitiiion, which is a federal Constitution, expressly empowers the Federal 
Government tt> inlervcnij on iis owit initiative if the disorders within the cantons endanger 
the safely of the nation. In (J. S. A. and Australia the intervention of the Centre is condi¬ 
tional on ilie .'■cqucsl of a State. Further, the Constitutions of the U. S. A., Australia and 
Canada do not exprc^ily provide for the enlargement of federal powers during ihe periods 
of emergency. Bui during liic First and Second World Wars, the defence power of the 
Federal Government was given so extended an Inlet pietalion by the courts tnai these countries 
behaved more like unitary than federal Slates. 


The aulhon'o/ given to iiie Centre to enforce its administrative directions against a State 
which Ihil-s to comply wit-i ilicm is inten<lcd to ensure harmony between the Lhiion and the 
.Slate. i hc executive authority of the Slate must be so exercised that it ensures compliance 
with (Jnion lawN and its adininislralive clireciions. Where a Slate so exercises its executive 
authoriiy as to impede or obstruct the execution of Union laws or services, that Slate exhibits 
a definiie attitude of luisulity or revolt against the C entral Government, and hence, to maintain 
the integrity of (he country, it is right that the Union has been empowored to intervene. 

Vhe power cr.nferred on the Union Parliament to make territorial adjustments is better 
o.phiir’.eu on ihc hisioriral bas's. fhe Govorninc-ni i>f India Acl, 19.1:^, which had for Lh« 
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first time introduced the federal polity in India deliberately created the constituent units of 
federation, although il^cy had no organic roots in the past. The makers of the present 
Constitution were aware ot the peciihar conditions under which and the reasons for which the 
States (originally provinces) were formed and their boundaries were defined and so they 

I • . I • ^ , the provisions in Article 3 with a view to meeting the possibility of the 

re-distribulion of the State territories after the integration of the Indian States. The changes 

peculiar and striking feature of the Indian 
Constitution. It may, therefore, be assumed that the provision made in Article 3 takes into 
account the fact that the Constitution contemplated re-adjustments of the territories of 
constituent States, and there was no guarantee about their territorial integrity. 

The power of veto given to the President, in relation to certain Hills passed by a State 
Legislature, is not to be exaggerated. Speaking generally, the power is intended to be exer¬ 
cised only where a State law will adsersely elTect the interests of other States or of the country 
as a whole. Lastly, the appointment of the Governors by the President is not a matter of 

much significant. The Governor is the constitutional head of the State, who shall normally 
act on the advjcc of his Ministers. 


It IS true that the Indian Constitution is heavily biased tovsards the Union but thk 
bias was necessitated due to historical reasons and political expediency. Centre-State 
relations in a federation is determined by the conditions and circumstances whicli exist at 
the time of the framing of the Constitution. It is for this reason that no two patterns of 
distribution of power in federations look alike.” In the Indian Constitution, there is a clear 
distribution of power between the Centre and the States, and notwithstanding the pre-eminence 
of the Centre, the States have been assigned exclusive jurisdiction which etves them an identity 
and an independent and viable status. However, the centralising theme, which runs through 
the entire Constitution in India, has been the theme noticeable also in other acknowledged 
federations, e. g-.. the U. S. A., Canada and Australia. This shift towards centralisation 
IS indicative of the transformations in the traditional concept of federation. The Indian 
federation has simply recognised this transformation and adapted itself to fall in line with 
the same theme, the difference being that the Indian Constitution has expressly adopted this 
theme whereas in other federations it is inferred from the growth of constitutionalism 
through judicial decisions and conventions. Of course, drawing upon the expet^renco of other 
federations, the framers of the Indian Constitution provided a federal structure in a detailed 

manner with a view to meet the changing and growing needs of the country and to serve the 
aims and aspirations of the people. 


Distinctive Federation 

estabJishes. conlains. as ;;omparcd wi!h 
othei federal Constitutions, several distinctive features. These are : 

I. Noc/ua/ ctnzenship.--The Constitution of the U. S. A. allows dual citizenship - 
the citizenship of the U. S. A. and a State citizenship. The result of dual citizenship is that 
each State has the right to grant its citizens or residents a number of rights which it may 
legally deny or grant on more difliciilt terms to those who are not its citizens or residents ■ 
As opposed to this, the Indian Constitution does not envisage dual citizenship. There is a 
dual polity with Single citizenship. There is only one citizenship for the whole of India 
It )s Indian citizenship. There is no State citizenship. Every Indian has the same rights 
of citizenship, no matter in whai State he resides. ^ 

own States in America have the right to make their 

own Constitutions. In India no such power i:» given to the units. -The Constitinion of the 
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Union and of the States is a single frame from which neither can get out ana ' hin wnic.i 
they must work.”^ 


3. Miiumises ngieitty and Federation is said to be a weak form ^if govern¬ 

ment. ^ wo reasons are ascribed for the weakness of a federal government, namely, rigidity 
and legalism. A federal Constitution is necessarily a written Constitution and a written 
Constitution is invariably a rigid Constitution. It cannot be changed by ordinary process 
of legislation. Legalism is inherent in a federal polity. A federal Constitution makes a 
domarcaiiim of powcis of the Icderal and State governments ; any invasion of the Central 
Government in the field assigned to the States and vice versa is a breach of the Constitution. 
It follows that It vsill be for the Judiciary to determine if there has been any breach of the 
C onstitution. Accordingly, legalism in a federal Constitution means necessary predominance 
given to the Judiciary in making it the arbiter of the validity of the laws enacted by the federal 
or State Legislatures.^ 


The Indian Constitution adopts the following means to mitigate the rigours of rigidity 
and legalism : 

Un It provides a long list of concurrent subjects. 

(ij) The Indian Constitution has, like the Australian Constitution, made a number 
of provisions which are to remain in force until Parliament by law provides 
otherwise. 

(r) Power is given to Parliament to legislate on exclusively State subjects under 
certain cireumstanccs. namely : (i) when it (a subject in the List) becomes 
a matter of national importance, (//) when the President has proclaimed 
an emergency, (Hi) if the States consent to such exercise of power by Parlia¬ 
ment, and (/i> when it becomes necessary to give clTect to international 
agreements. 

((/) The process for amendment of the Constitution is les> rigid than what is 
found in other federal Constitutions. 


4. in emergencies the Constitution can become Unitary.- -\\^ normal times, the Consti¬ 
tution is framed to work as a federal system, but in limes of war and other national emer¬ 
gencies it is designed to work as though it were unitary. In the Constituent Assembly 
Ur. Ambcdkar explained : **AI1 federal systems, including the American, are placed in a 
light mould of federalism. No matter what the circumstances, it cannot change its form 
and shape. It can never be unitary. On the other hand, th.: Draft Constitution can be 
both unitary as well as federal according to the requirements of lime and circumstances’’*. 
However, otlicr federations have moulded themselves almost ns unitary during cinergencies 
with Judiciary giving the widest interpretation to the federal defence power thereby affecting 
every aspect of national life in so far as it became necessary to meet the exigency of the emer¬ 
gencies. Drawing upon their experience, the framers of the Constitution have expressly 
empowered the Central government to meet an emergency instead of leaving it to be achieved 
til rough judicial interpretation. 


5. it maintains unify in basic matter. —“A Federation being a dual polity based on 
divided authority with separate legislative, executive and judicial powers for each of the two 
politics, is bound to produce diveisiiy in laws, in administration and in judicial protection 
Up to a certain point this diversity does not matter. It may be welcomed as being an attempt 
to accommodate llie power;> of Government to local needs and circumstances. But this 
diversity when it goes beyond a certain point is capable of producing chaos and has produced 
chaos in many federal States."^ A modern constitutional diversity does not matter. It may 
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be welcomed as being an attempt to maintain the unity of the country. The Constitution 
adopts the following three means to maintain administrative and legislative uni ty— 

(а) A single Judiciary, 

(б) Uniformity in fundamental laws, civil and criminal, and 
(c) Common All-India services. 


6. State and Union not rivals .—Our Constitution does not set up the States as rivals 
to one another or to the Union. Each is intended to work harmoniously in its own sphere 
without impediment by the other, with an overriding power of the Union where it is neces¬ 
sary in the public interest. It has a nice balance of jurisdictions which has worked out success¬ 
fully so far and it is hoped will continue to work so in times to come with good sense prevail¬ 
ing in all States.* 

Ill our Constitution, the High Courts and Supreme Court form a single integrated 
Judiciary having jurisdiction over all cases arising under various laws—Union, State, consti¬ 
tutional, civil and criminal. To eliminate diversity of laws, codes of civil and criminal law 
are placed in the Concurrent List. To maintain uniformity in administration, the Consti¬ 
tution provides that there shall be All-India Services recruited on an all-India basis which 
shall be common to the Union and the States. The members of these services shall be placed 
in key-posts of the Union and States. 


The Form of Government 


The.Constitution sets up parliamentary government both in the Centre and the States. 

Parliamentary government embodies the following es.scntials : 

{a) The presence of a nominal executive head of the State who acts exclusively 
on the advice of a Council of Ministers or Cabinet. The nominal E.xecuiive 
may be hereditary as the King in England, elected, as the President in France, 
or appointed, as the Gov'crnor-Gencral in a Dominion. 

{b) The C.abinet, wivicii is the real Executive, conhsts of leaders of a party, or 
of a coalition of parties, who have llie support of the niajoriiy in the Legis¬ 
lature. This group of men agrees to pursue a common policy under a com¬ 
mon leader, namely, the Prime .Vlinislcr. 

(c) The Prime Minister occupies a dominant position in the Cabinet. He 
appoints Ministers and assigns to them their olVices. He can dismiss any one 
of them. 'The Cabinet is the steering of the ship of State. But the steers¬ 
man is the Piime Minister.” 


{d) The tenure of office of tlic Cabinet is dependent on the will o.'" the Legislature, 
but if ttie Legislature con>jsts of two Houses, on support of the Lower Hou^c. 
Tliis means iliaf a Ministry which has lost the confidence of the Legislaline, 
must retire from othce. Government remains in olhee so long as its policy 
has tile appiov«‘.I of the LegisI iture. 


iO The responsibility of the Cabinet is collective. The Cabinet acts as a b.Hly. 
Mini.’crs st.inJ and fall logcilicr. From this it fc-liosvs that tiie Cabinet 
nuI^t. in all cucuinstanccs, agree. If there is a disagreement amone (he 
Ministers, oithcr the Cabinet as a whole or the dissentient Minister or Miniuers 
must resign. -In no case may a Mmisier disavow, either expressly or by 
necessary implication, the policy of his colleagues so long as he remains as then 
colleague.” 
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hv . Government, as it is understood, in the United Kingdom works 

nLs^ofThe ^sential factors : the principle of majority rulel the willing- 

e^stenL^ f . ^ decisions of the majority ; the 

existence of great political parties divided by broad issues of policy, rather than by 

sectional interest ; and finally the existence of a mobile body of political opinion owing 

no permanent allegiance to any party and therefore able, by its instructive reLtion against 

extravagant movements on one side or the other, to keep the vessel on 

c.,cr^ Constitution embodies both for the Union and the States the parliamentary 

y mo government as It obtains in England. Under Article 53(1) the executive power of the 

Umo^n is vested m the P-esident, but by virtue of Article 74(1) in the exercise of his powers 
functions he acts on the aid and advice of the Council of Ministers headed by the Prime 
Minister, the only exception being Article 103 which provides that the President acts only 
according to the opinion ol liic Election Commission. There shall be a Council of Ministers 

.. ^ t 1 Pfesidenl in the exercise of his functions and in this respect Article 74(1) 
m^datory. In its turn, the Council of Ministers must accept responsibility for every 
executive act and is, therefore, accountable for its actions to Parliament. This rule is in^ 
corporated m Article 75(3) which provides that the Council of Ministers shall be collectively 

Ministers t Thus the condition precedent for the Council of 

^ T I ^ constiiutional sense is its retaining its confidence of the House 

of the People. The President has, therefore, the status of a formal or constitutional head 
of the government winch is similar to that ot the Crown under the British parliamentary system 
A so, wherever the Constitution requires the satisfaction of the President for the exercise 
by the President of any power or function, the satisfaction required by the President is net 
the peisonal satisfaction of the President but the satisfaction of the President in the consti¬ 
tutional sense in the parliamentary system of government. The same is equally true of the 
Governor of a Stete in the exercise of his powers and functions except where he is required 
by or under the Constitution to exercise his powers and functions in his discretion. 

The parliamcmiary system established by the Constitution stands in complete contrast 
to the Presidential system of the U. S. A. The framers of the U. S. A. Constitution were 
great y influeuc^ by the doctrine of separation of powers, propounded by Montesquieu, 
which prescribed that to prevent tyranny and abuse of power, it is absolutely necessary that the 
governmental powers, nauicly, the executive, legislative and judicial, should be confided to three 
separate organs ot Cjovvrnmeni. Accordingly, unlike the parJiameniary sy.stem, which 
maintains close connection between the Executive and the Legislature, the presidential system 
places the Executive almost completely free of the control of the Legislature. This funda¬ 
mental distinction in the conception of the relationship between the Executive and the Legis- 
ature to several points ot distinction between the two systems. Firstly^ the ChieJ 

Executive is a real Executive and not a nominal one as in a parliamentary system. Thus 
the powers given to ilic President in the U. S. A. are meant to be exercised by him in his own 
discretion. Secondly, ihe Cliicf Executive /.<?., the President, is irremovable by the Legis¬ 
lature. * Even if he is pio\ed to be inefficient, even if he becomes unpopular, even if his 
policy is unaccepiabie lo his coiinirynicn, he and his methods must be endured until the 
moment comes for a new election.” TJiirdly, the Legi.slature cannot dictate to the President 
the political or administrative policy to be followed by him. nor control him in any direct legal 
way. Founhls. members of the Cabinet are appointed by the President and he can dismiss 
them at will. Each member is personally responsible to the President alone for his own 
department and not to the Legislature or to the other members of the Cabinet. The President' 

or members of his Cahinci have no responsibilii> for initiating Bills or securing their passage 
thi ough Congress. ‘ ® 
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That the Indian system ol Government is not presidential either m the 
States is clearly indicated in several provisions of the Constitution. Thus, the 
of the Union ami the Governors of the States aic rcMoircd to exercise their functions v.uh c 
advice of the Council of Ministers. Ministers are required to be or become mcaibos o c 
Legislature The Council of Ministers is dcciaied to be collectively responsiolc to the Logis- 
latL. Several factors induced the framers of the Constitution to adopt the 
system Firstly, it is a system with which the country had grovMi tamiliar. Secondly, 
provide c-n^^tiv; leadership in emergencies. Thirdly, parliamentary government ensures 
harmony between the Executive and the Legislature. Fouithly, this system gives more ics 
ponsibihty. The assessment of respon-.ibiliiy of the Lsccutive is both daily 
The daily assessment is done by members of Parliament, through questions rcsoluuons. no- 
LnfidenL r^odons, adjournment motions and debates on addresses. Periodic assessment 
is don'' by the electorate at the time of the election which may take place e^cry hve ycais 
or earlier.^ The daily assessment of responsibility of the Executive was considered neccssaiy 

in a country like India. 

Fundamental Rights 

The CoDbtitution declares cerlain fundaaicnlal rights of the individual. Some of these 
can only be claimed by a citizen of India ; others apply equally to non-c.t.zcns also. A 
fundariLtal right as defined in the Constitution, differs from a non-fundamental r.gnt in one 
vital respect • a fundamental right (subject to the qualifications defined in the Constituiion 
itself) is'^inviolablc, whereas a non-fundamental riglit possesses no such cfiara.ieiislic. It 
is inviolable in the sense that no law, ordinance, custom, usage or administrative order can 
abridge or take away a fundamental right. A law whieh violates any of the fundamental rights 
is void, and they are binding on the Legislature as well as the Executive. 

The Government of India Act, 1935, conlained no alfirmation of lundamcnlal rights 
of the subject. Both the Simon Commission’ and the Joint Parliamentaiy Committee were 
opposed to the inclusion of a declaration of its existence in a constitutional doeument. They 
held that the declaration of the rights would impose an embarrassing rcslric ion o" ‘he 
powers of the Legislature and would create a grave risk of a large number ol laws being 
See arL invalid. The olhcr view is that .he deelara.ion of fundamenial rights in the eonsti- 
unioiiSi doeument is necessary for the welfare of the people. Rights are the ground-woi k 
of the State They are the quality which gices the exercise ol us powei a ehaiaetcr. 

And they arc natural rights in the sense that they are essential for the good life, a 

right IS guaranteed by the Constitution it commands the respect of the pecqilc and the 
Government alike. Many a modern Constituiion contains a dKlaralioil of tundamenia 
rights. Tlie contents of these rights are not the same m all the Coiistiuitions. 1 hey vary 
according to Ihe political philosophy, experience and practical needs of uilfcrent peoples. 

The fundamentals of ihc Indian Constitution arc contained in its Preamble wliich 
secures lo its citizens. Justice, social, economic and polilical ; Liberty of thought, expression, 
belief faith and worship ; Hquaiity of stains and opportunity ; and to promote among tliem 
all Fraternity assuring the dignity of the individual and the unity of the Nation. The theme 
of these objectives permeates througl.oiit Ihe entire Constituuon. It was to give cllect lo 
these objeclises that Fundamental Rights and Directive Prmciples of State Policy weie 
enacted in Part III and Part IV of Ihe Conslilution. and tlirough them it was sought to achieve 

and mainlain the dignity of the individual. 


6b. Lonsliluent DthaUJt Voi. 

\’ll, p. 33. 
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The absolute concept of Liberty and Equality are very diflBcult to achieve in a modern 
welfare society. That is why the Fundamental Rights have been provided not in absolute 
terms. The form in which such rights have been provided is in the form of restrictions which 
the government is expected to follow in the governance of the country. However, the enjoy¬ 
ment of these rights is subjected to the interest of the people. The State may, therefore, 
encroach on the domain of these rights for the common good or common interest. The 
question whether a fundamental right should be subjected to restrictions for the common 
good or public interest will depend upon the conditions and circumstances prevailing at a 
particular time. 

In the United States too they are not absolute. But there is one difference between 
the American and Indian Constitutions with respect to the definition of fundamental rights. 
In the United States, the rights are defined in absolute terms. The Constitution does not 
directly specify the limitations which the Congress may impose on the fundamental rights. 
But the Supreme Court has held that Congress may, in the exercise of its police powers i. e., 
the power of government to regulate private rights in public interest, impose reasonable 
limitations or the fundamental rights. Every State has inherent in it the police power which 
is not required to be conferred on it expressly by the Constitution. The Constitution of 
India, instead of formulating fundamental rights in absolute terms, and depending upon 
the Judiciary to come to the rescue of the Legislature by invoking the doctrine of police 
power, permits the State directly to impose limitations on the fundamental rights. There is 
really no difference in the result. What one does directly, the other does indirectly. In 
both cases, fundamental rights are not absolute.® 

Under the Indian Constitution, the fundamental rights have been provided in different 
forms. In some cases there is an express declaration of rights, e. Articles 29(1), 30(1), 
25, 26 and 32, whereas in others they are declared as prohibitory without any reference to 
any person or body to enforce them, e. g.. Articles 28(1), 23(1), 24 and 28(1). Some of 
these rights take specific forms of restriction on State action, e. Articles 14, 15, 16, 20, 
21, 22(1), 27 and 28, and yet at the same time quite a few of them authorise the State to 
make laws in derogation of the same, e. g.y Articles 15(4), 16(3), 16(4), 16(5), 22(3), 22(6), 
25(2), 28(2) and 28(3). Some of them are also given the form of positive declaration and 
simultaneously providing for the imposition of restrictions on these rights, e. g., Articles 
19(1) and 19(2) to 19(6). It could thus be seen that the declaration of fundamental rights 
does not follow a uniform pattern. But they seek to protect the rights of individuals or 
groups of individuals against the infringement of these rights within specific limits, express 
or implied, with each right having different dimension of facts.® The Constitution declares 
that the State shall not make any law which takes away or abridges the fundamental rights 
and such laws to the extent of inconsistency shall be void. Thus the fundamental rights 
operate as limitations on the exercise of power by Parliament and State Legislatures. The 
Constitution envisages a welfare State, but it should be achieved by Parliament and State 
Legislatures subject to limitations on their power in the form of fundamental rights. But 
in every case it is the rights which are fundamental and not the limitations. 

A declaration of fundamental rights in a Constitution may be of not much avail if there 
IS no adequate machinery for their enforcement. In the United States this function was 
assumed by the Supreme Court. In France and other countries following the French tradi¬ 
tion, the courts have no power to hold an Act of the Legislature invalid, though it may violate 
a fundamental right. In those systems the giving of such a power to the courts would be 
regarded as infringing the doctrine of separation of powers. It would be “a usurpation 
by the judicial authorities of a function which does not rightly belong to thfem. For the 
question is one between the legislature and the electorate, which the courts are considered 


8. Dr. Ambedkar, Constituent Assembly 9. See R. C. Coober v. Union of India, 

l).-hat-<, \<.l. Vir, p. 41. (1970) 1 see 248, ; State of West Bengal 

V. Union of India, AIR 1963 SC 1241, 1264. 
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incapable of settling’-^ Our Consiitution has followed the American precedent- The 
courts have power to determine if a fundamental right guaranteed by the Constitutmn has been 
infringed. To ensure that the fundamental rights are properly protected, the Constitution 
has conferred on the Supreme Court, concurrently with the High Courts, the power to grant 
most effective remedies whenever such rights appear to be or as being violated. It may thus 
issue the great writs of habeas corpus, mandamus, prohibition, ijua warranto and certtoran. 

A person whose fundamental right has been infringed or abridged may directly apply 
to the Supreme Court for appropriate writ without any necessity of bringing a 
proceeding first. The right of a citizen to invoke the jurisdiction of the Supreme Court fo. 
the enforcement of fundamental rights cannot, save in a declared emergency, be suspende 


Directive Principles of State Policy 

Part IV of the Constitution enuntcrates certain directive principles of Slate policy which 
are declared as fundamental in the governance of the country. Tliesc principles are imended 
to be the imperative basis of State policy. They are really in the nature of mstruelions iSMied 
to future Legislatures and executives for their guidance. The Chairman of the Draft. 

Committee said : ... 

The directive principles are like the Instrument of Instructions whicn were issu.. 

to the Governor-General and to the Governors of the Colonies and to those oi l..-. 

by the British Government under the 1935 Act. fhe only dUTer-nee is t . . 

are instructions to the Legislature and the txecutive. Such a thing ,s 
be welcomed, wherever there is a grant of power m general terms tor pea^. oidei .■ 
good government, it is necessary that it should be accompanied by msiructions ie„a. 

ing its exercise." 

The directive principles of State policy differ in one vii,,l respect t'roni the fundainor 
rights incorporated in the Constitution. Whereas the former arc non-ju.-iicjablc reju-. 
laUer are justiciable rights. They have expressly been exch-ded tioui the parM*.-. id 
courts If the State is unable to lake any positive action in furihcruncc of the dnci 
principles, no action can be brought against it in a law court. Tim want ot cmorLc.il . 

Ld I<^ a critic to describe them as "a little more than a manifesto of anm and aspuaiior.. 

A directive, which lacks the quality of enforceability, is, accorcl.ng to this vil-a uslIlS^ o 
least not worth forming part of a constitutional document. The Constitut.or should in, - 
only those provisions whose enforcement is obligatory on the Slate. 

The criticism is unjustified. In the nature of things the rights enumerated in thi. p . 
can only be directives and cannot be justiciable rights. This is so because the dircL.. 
principles require positive action on the part of the Slate, and therefore, can be gua.anuc 
only so far as practicable. They are not like the fundamental rights which speak of cct.u , 
things which the State ought to refrain from doing. Such being the nature ol the dirccuvc 
onnciples of State policy, they are not suitable for enforcement m a court of law. More¬ 
over it is not correct to say that they have no binding force. The authorities of the State may 
not have to answer for the breach in a law court, but they will certainly have to answer for 
them to the electorate at election lime. These principles have great educational value 
They are really in the nature of moral precepts for the authorities of the State. Constitutional 
dcclarationofpolicy ofthiskind is now becoming increasingly popular." However, the 
significant thing to note about the Directive Principles of State Policy is, as Mathew, J. 
pointed out in the Kesavananda Bharaii case, that, although its provisions are expressly made 


10. Jenninejs, Law of the Constitution^ p. 
238 ; but in France as in Belgium funda¬ 
mental rights are regarded as forming 
“higher law*’, entitled to great respect. 

11. Constituent Assembly DebaUs, Vol. 
V 11, p. 41. 

12. Dr. Wheare, 5 Cal WN 102 at 


p. 104. 

13. riic Irish Consiitution draws a 
distinction between the fundamental rights 
and the "directive principles of social 
policy". The former are enforceable in 
the courts while the latter are c-Kcluded 
from their purview. 
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unenforceable, that does not affect its fundamental character. They still very much form 
part of the constitutional Jaw of the land.“ They are as important as the fundamental 
rights of individuals. They are fundamental in the governance of the country. 

Directive Principles of Slate Policy and Fundamental Rights together constitute the 
‘conscience’ of the Constitution, and represent the basic rights inherent in human beings in 
this country. There is no inherent conflict between the Directive Principles of State Policy 
and Fundamental Rights and both are equally relevant in promoting the aims and objectives 
of the Constitution. However, in translating them into socio-economic reality some degree 
of compromise is inevitable. Thus in determining the scope and ambit of the Fundamental 
Rights, courts may not entirely ignore the Directive Principles of State Policy and adopt 
the principle of harmonious construction in order to give effect to both as far as possible.*® 
Mathew, J, went a step further and explained that whether at a particular moment in the 
history of the nation, a particular fundamental right should have priority over the moral 
claims embodied in Part IV or must yield to them is a matter which must be left to be decided 
by each generation in the light of its experience and values.*® 

Among the economic rights and the principles of social security which the State is 
required to ensure to the people are— 

(0 adequate means of livelihood ; 

(//') equal pay for equal work for both men and women ; 

(nV) fair distribution of material resources o‘f the country ; 

(iV) protection of child and adult labour ; 

(y) living wage for workers ; 

(w) right to work ; 

(w'O free and compulsory education for children up to the age of fourteen ; 

(vh'O conditions of work ensuring a decent standard of life and full enjoyment 
of leisure and of social and cultural opportunities ; 

(/.v) public assistance in cases of unemployment, old age, sickness and disablement, 
and in other cases of undeserved want ; 

(a) liumane conditions of work ; maternity relief ; 

( V/) raising of the level of nutrition ; and improvement of public health. 

Other more important directive principles arc— 

(/) organisation of village panchayats ; 

(ii) establishment of uniform civil code for all citizens ; 

(iii) prohibition ; 

(tV) organization of agriculture and animal husbandry ; 

(r) prohibition of slaughter of useful cattle, specially milch and draught cattle 
and their young ones ; 

(vi) separation of the Judiciary from the Executive ; and 

(wY) that the State shall endeavour to promote material peace and security, main¬ 
tain just and honourable relations between nations, foster respect for inter¬ 
national law and treaty obligations and encourage settlement of international 
disputes by arbitration. 


14. Kesavananda Bharali v. Slatt of Kerala, v. State of Bihar, AIR 1958 SC 731. 

(1973) 4 see 2^5, 877. 16 . Kesavananda Bkarati v. State of 

15. Sec, c. g.. In re Kerala Education AVra/a, (1973) 4 SCC 225, 881. 

Bill, AIR 1958 SC 956; \fohd. Honif Qttreshi 
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Distrlbutioo of Powers 

The Constitution like the Government of India Act, 1935, contains three legislative 
Lists.'’ The first enumerates under ninety-seven heads, the subjects over which the 
Union Parliament has exclusive control ; the second under sixty-six heads, 
those under the exclusive control of the State ; and the third, under forty-seven heads, the 
subjects upon which both Union and State Legislatures can make laws. In conflict between 
Union and State laws on concurrent subjects, the latter must give way to the former to the 
extent of their repugnancy to such laws. But it is possible, if the President of India consents, 
for a State law on a concurrent subject to prevail in spite of repugnancy. 

Like Canada, the residuary powers in India are vested in the Centre. In the U. S. A. 
and Australia they vest in the regional or State governments. Under the Government of 
India Act, 1935, the residuary powers were given neither to the Centre nor to the Provinces. 
The Governor-General of India was empowered to decide in each case, as it arose, if the 
powers were to be allocated to the Centre or the Provinces. It will, however, be noticed 
that these respective powers of the Union and the States have been very mcticulousl> and 
elaborately defined and demarcated in the three Lists of Schedule VII, and the residue, what¬ 
ever it may be, is not likely to cover any large field, and, therefore, the vesting of such resi¬ 
duary powers does not really mean any very serious derogation from the power which ought 
to belong to the units. 

Normally the Centre cannot legislate on any matter included in the State List. The 
Union Parliament can, however, make laws on a matter specified in the State List in il^e 
following four cases— 

(i) if the Council of States declares, by resolution supported by not less than 
two-thirds of the members present and voting, that it is necessary for or 
expedient in the national interest that Parliament should make laws with 
respect to such matter ; 

(ir) if two or more States mutually agree to confer such powers ; 

(f'/i) if it is necessary for the implementation of treaties and international 
conventions ; and 

{iv) if a proclamation of emergency is issued by the President declaring that the 
security of India, or of any part of the territory thereof, is threatened, whether 
by war or internal disturbance. 

/^ministrativc Relations between the Union and States 

Extent of Executive power .—The e.xecutive power of the Union extends to the ntaticr 
with respect to which Parliament has power to make laws, while the executive power of a 
5tate extends to the matters with respect lo which the Legislature of the State has power to 
make Jaws. But so far as the Concurrent List is concerned, ordinarily the executive power 
in relation to the matters enumerated therein shall vest in the States. It is only in exceptional 
cases that the Union Parliament may prescribe that the execution of a law, on a matter in¬ 
cluded in the Concurrent List, shall be the responsibility of the Union Executive. 

Aclministrofive directions .—In order to ensure harmony between the Union and ilie 
Stales, tlie Constitution lays down that the executive power of every State shall be so cxerci -ed 
as to ensure compliance with the laws made by Parliament and as not to impede or piejuJi.c 
the executive power of the Union.'* In certain cases the Union may give adnunislratisc 


17. U liab been suggi.'->ted that it would 
hav'c h'-en better il the Constitution had 
contained r»nly two tn.slead of three legisla¬ 
tive Lists. Since the rt-iiduary powers vest in 
the Centre, it was not nect-ssary, it is argued, 
to do itior‘=- ti>an enumeiatc the pow’ci’ of 
the States and the conCurreTit powers. 'I'his 
would avoid l!»c problem of interpreting 


the thice Lists set out in such detail. Hut 
the view taken by the Drafting C ommiitcc 
was that a detailed cnurneiation »>f pitwers 
in the three I.ists would avoid, to a ^reai 
extent the overlapping of po-.vers—a defect 
common to feder«»J Constitutions, specially 
of Candida. 

18. .\rticJe 25b. 
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directions to the States.** Where a State Government has declined to carry out the direc¬ 
tions which it has received from the Union Government, the President is empowered to hold 
that a situation has arisen in which the Government of the State cannot be parried on in 
accordance with the provisions of the Constitution and to apply the provisions relating to the 
break-down of the constitutional machinery in the States.*® 


Extension of a State's executive jurisdiction .—Parliament may confer powers or impose 
duties on State officers in respect of matters normally outside their jurisdiction. The 
President, with the consent of the Government of a State, may entrust to that Government or 
its officers functions in relation to any matter to which the executive power of the Union 
extends. In such cases, the Union bears the extra cost involved in the discharge of duties.** 

Co-ordination between the States .—To achieve inter-State co-ordination, the President 
is empowered to appoint an inter-State Council. The functions of the Council are : (r) 
to enquire into and advise upon disputes between the States ; (i7) to investigate and discuss 
the subjects of common interest to the Union and the States and (i/i) to make recommenda¬ 
tions for the better co-ordination of policy and action on any subject.** 


Parliament is empowered to enact laws in order to provide for the adjudication of 
disputes relating to waters of inter-State rivers. 


Independent Judiciary 

% 

An independent and impartial judiciary is said to be the first condition of liberty. It 
is the custodian of the rights of the citizen. In a federal Constitution, it plays another im¬ 
portant role ; it determines the limits of the powers of the Centre and the Units. The follow¬ 
ing provisions of the Constitution are intended to secure independence and impartiality of 
the Supreme Court and the High Courts : 

(а) The President appoints the judges after consultation with judicial authorities. 
In the case of appointment of the Chief Justice of India, the President must 
consult such judges of the Supreme Court and High Courts as he may deem 
necessary. For the selection of other judges of the Supreme Court, he must 
consult the Chief Justice of India. The appointment of the judges of a High 
Court will be made by the President after consultation with the Chief Justice 
of India and the Governor of the State. In the case of appointment of a judge 
other than the Chief Justice, the Chief Justice of the High Court concerned 
must be consulted. Thus, in the appointment of judges, the Constitution 
docs not give absolute discretion to the Executive.** 

(б) Security of tenure is guaranteed to every judge. A judge of the Supreme 
Court or of a High Court can be removed on the ground of proved mis¬ 
behaviour or incapacity. The President can remove a judge only when an 
address has been presented against him by each House of Parliament.** 

(c) Salaries of the judges have been fixed by the Constitution and cannot be 
be varied by the Legislature except during the period of proclaimed emer¬ 
gency.** 

id) Once appointed, their privileges, rights and allowances cannot be altered 
to their disadvantage.*^ 

(c) fhe Supreme Court and (he High Courts have been given authority to recruit 
their staff and frame rules regarding conditions of service.** 

(/) Expenditure in respect of the salaries and allowances of the judges is not put 
to the vote of the Legislatures.*'* 


19. 

Article 257. 

23. 

.Articles 

124(2). 217. 

20 . 

.\riirle 365. 

24. 

Articles 

124, 218. 

21 . 

Aj I icle 258. 

25. 

Articles 

125, 221, 360. 

22 

Article 263. 

26. 
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(g) The administrative expenses of the Supreme Court, including salaries, allow¬ 
ances, and pensions, payable to its officers, arc charged on the Consolidated 
Fund of India. Similarly, administrative expenses of the High Court are 
charged on the Consolidated Fund of the State. 

(h) The Constitution debars the Supreme Court judges from pleading or appear¬ 
ing before any court or judicial authority in India—even after retirement.-” 

(i) No discussion shall take place in the Legislature of a State or in Parliament 
with respect to the conduct of any judge of the Supreme Court or of a High 
Court in the discharge of his duties.-® 


Thus, our Constitution has done everything possible to make the Supreme Court and 
the High Courts independent of the influence of the Executive. An attempt is made in the 
Constitution to make ^en the subordinate judiciary independent of extraneous influences. 
One of the articles®* ^f the Constitution makes it easy for the State Government to bring 
about separation of i^e Executive from the Judiciary and place the magistracy which deals 
with criminal cases on the same footing as civil courts. 


Judicial review in India is based on the assumption that the Constitution is the supreme 
law of the land, and all governmental organs, which owe their origin to the Constitution and 
derive their powers from its provisions, must function within the framework of the Consti¬ 
tution, and must not do anything which is inconsistent with the provisions of the Constitution. 
In a federal system It is a necessary consequence to have an impartial and independent Judi¬ 
ciary whose basic function is to act as an arbiter in a dispute arising between the Centre and 
constituent units. Under the Indian Constitution, there is a specific provision in Article 
13(2) which says that the State shall not make any law which lakes away or abridLV.s tiie 
fundamental rights enshrined in the Constitution, and any law made in contravention of 

this provision shall, to the extent of inconsistency, be void. The inclusion of this provision 

appears to be due to abundant caution, as, in the absence of such a provision, the Supreme 
Court would still have the power to examine the constitutionality of a law on grounds of 
infringement of fundamental rights.®* This is so because Article 124(6) enjoins a judge of 
the Supreme Court to faithfully abide by an oath or affirmation to uphold the Constitution. 
It is, therefore, the duty of the Supreme Court to protect the fundamental rights against any 
encroachment or infringement by the State. One of the unique features of ih: Constitution 
IS that a person may approach the Supreme Court directly by appropriate proceedings for 
the enforcement of his fundamental rights (Article 32). Even otherwise under Article 132, 

the Supreme Court has an appellate jurisdiction in appeals from the. High Courts in a case 

which involves a substantial question of law as to the interpretation of the Constitution. In 
addition, Anicle 136 confers on the Supreme Court a wide jurisdiction in its discretion to 
grant special leave to appeal from any judgment, decree, determination, sentence or order 
in any cause or matter passed or made by any court or tribunal. Any cause or matter may 
include any question of law as to the interpretation of the Constitution. 


The framers of the Indian Constitution adopted the parliamentary form of government 
as it obtains in England. But the Union Parliament and State Legislatures, unlike liie 
English Parliament, owe their origin to the Constitution and derive their powers from its 
provisions, and therefore function within limitations prescribed in the Constitution. There 
is thus a necessary implication that the Constitution confers on the Supreme Court the 
power on a scrutiny of a law made by a legislature to declare a law void if it Is found tt> be 
inconsistent vsith the provisions of the Constitution. T’o-us the Indian Constitution, unlike 
the English Constitution, recognises the supremacy of the Supreme f'ouit. though it is 


27. Articles 146. 229. 

28. Articles 124(7), 220. 

29. Articles 121,211. 

30 . Article 237. 
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circumscribed by limitations put upon it by the Constitution. Consequently, judicial review 
Hvailabie in India is of a different kind from the one available in England. On the other 
hand, judicial review in India bears some resemblance to that available in the United States 
where the Supreme Court is endowed with the power to declare a law as unconstitutional 
if it is found not to be in conformity with the provisions of the Constitution. But in the 
United States, a law may also be questioned on its being unjust, arbitrary or unreasonable 
under the cover of the ‘due process of law' clause ; in other words the wisdom of the legis¬ 
lature or the policy formulated in the enactment may be subjected to scrutiny by the Supreme 
Court. However, the Indian Constitution, unlike the American Constitution, does not 
recognise the absolute supremacy of the Supreme Court over legislative authority in all res¬ 
pects as the Union Parliament arid State Legislatures are supreme in their respective juris¬ 
dictions and in that wider field there is no scope for the Indian Supreme Court to play the 
role of the American Supreme Court. 

Although the Fundamental Rights under the Indian Constitution bear some resemblance 
to the Bill of Rights under the American Constitution, the deliberate rejection of the ‘due 
process of law’ clause from its incorporation in the Indian Constitution has made all the 
difference in the nature of judicial review as it operates in India. Early in the Gopalan case^ 
the power of judicial review was firmly established and the limitations for its exercise were 
clearly enunciated. The Constitution contains express provisions for judicial review of 
legislation as to its conformity with the constitutionaj provisions. For example, the words 
“procedure established by law” in Article 21 mean procedure established by an enacted law 
otherwise valid. Certain fundamental rights arc guaranteed simultaneously with permis* 
sible reasonable restrictions which may be imposed by law on the enjoyment of these rights 
for certain purposes or in public interest. The determination by the legislature of what 
constitutes ‘reasonable’ is not final. It is subject to supervision by courts. However, “in 
evaluating such elusive factors and forming their own conception of what is reasonable, 
that the social philosophy and the scale of values of the judges participating in the decision 
should play an important part, and the limit to their interference with legislative judgment in 
such cases can only be dictated by their sense of responsibility and self-restraint and the sober¬ 
ing reflection that the Constitution is meant not only for the people of their way of thinking 
but for all, and that the majority of the elected representatives of the people have, in autho¬ 
rising the imposition of the restrictions, considered them to be reasonable.”** Nevertheless, 
the Supreme Court has laid down some broad generalisation for determining the reasonable¬ 
ness of restrictions, e. g.^ the Court will apply the objective standards**, the restriction should 
not be greater than what is required by the circumstances** or there should be proximate 
connection between the restriction and the object sought to be achieved.*® In this process, 
the power of judicial review does not make the Judiciary supreme in any sense of the word. 
There is ample evidence in the Constitution itself to indicate that it creates a sy.stem of checks 
and balances as a result of which none of the three governmental organs can usurp the 
functions of the other or disable the other from discharging the functions entrusted to it by the 
Constitution. 


In India, the exercise of the power of judicial review is itself made subject to limitations 
which arc expressly provided in the Constitution.** The Supreme Court has, however, also 
evolved certain limitations which may be called as self-imposed on its power of judicial review, 
such as found in res-judicata”, laches**, proceedings in camera**, standing"*®, waiver^*. 
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foe all crtizaia. and every “ 1" should be to provide for a system which secures 

Thus in a State professing r^of ^ redress of Sir grievances against the State before 
to its citizens adequate ^Zr^th^y fear or favour. 

forums which me ^^“o cnsi^^ maintenance of rule of law. The 

Each country has devised its own sys _f **%« rule of law with the establishment 

Indian ConsUtution embodies the from all influences, 

of a judicial system which should be ^ery organ of the State is 

The rule of law pervades otct ij inevitable that the jurisdiction of ad- 

r^ulated by the rule of law. In ^ concent of the rule of law would lose its 

^ tf of Se State lire not charged with the duty of discharging their 

function in a fair and just manner.** 


India inn. adopted a federal ^y^tem in its JhLt fuX 

bution of power between 3 ^, that the governments with limited jurisdictions 

mental for the **^®*®^ .f ictions and do not encroach into the jurisdiction of the other, 

act within theu- respective *h«ritv of an independent and impartial Judiciary which 

Tbis balance is '“IrrmpeUng authorities or as an inter- 

meter “ "nsmuUonal provisions relating to the distribution of power. 

The Indian Constitution 

operate as Umitations on exerc ^ ^8requir^ that there should be a 

ment of the fundamratal righ erieva’nces For this purpose, it, is provided that an 

~ve the Su-me Court 

2rv‘il^r;rdrhf^t‘;::or “> “ 

from time to time avoiding the authoritarian path. 

I. is specihcaliy provided that .be State ^ttr:ftbi.rhr;7owm"r.h;‘‘fir:;‘Lst^^^^^ 

‘oTt^ruTe ^’’naTutrw^c^T^^^^^ 

hy .be rule be made by the application 

k^otn princt^hs and rules and, in general, such decisions should be predictable and the 

citizen should know where he stands.** 

I.,..* ..ix-stmis in Part IV the Directive Principles of State Policy. 
The Indian J which justice, social, economic and political, shall 

It enjoins to bring about a s directs it to work for an egalitarian society 

inform all the institutions « i, plenty, where there is equal oppor- 

Where there |S livelihood, and where there ts social justice. It is true 

tunny for all. to charged with the responsibility.of realising the aims 

that the represen f-„ns,itution but left to themsehes there is a possibility that uncontrolled 
and "bj^ °f'b^o^stmit.om bm p,„„„„,es the 

and uiuestriCiCd po B - principles of State Policy and constitutes the higher 

"7 » X,f »"• 

of these ideals. 
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iBdepcotfeBit Agcoctos 

Comptroller and Auditor^General of India .—The Constitution H<*a devised certain 
inde penden t authorities to deal with particular matters. Thus, it has provided for the appoint¬ 
ment of a Comptroller and Auditor-General of India who will keep watch on the finances 
and accounts of the Union and the States. He shall be appointed by the President by warrant 
under his hand and seal, and so as to ensure impartiality, he is debarred from Airther office 
under the Government of India or of any State. His status is that of a judge of the Supreme- 
Court as regards security of tenure. It shall be his duty to see that no part of the revenues 
of India or of any of the States is used for purposes and on items without due authority of 
the Legislature. His reports shall be laid before Parliament or the State Legislature, as the 
case may be. 

Election Commission .—^To ensure fair and impartial elections, an independent Election 
Commission will be appointed by the President. It shall be responsible for the preparation 
of electoral rolls and for the conduct of elections to Parliament and to the Legislatures of the 
States, and for elections of the President and Vice-President of the Union. Provision has 
been made to secure to the Chief Election Commissioner a tenure similar to that of a judge 
of the Supreme Court, so that he may perform his duties free from executive control.^ 


Public Service Commission .—To provide for impartial, efficient and upright services 
in every grade and department the Constitution sets up Public Service Commissions, both for 
the Union and the States. The main function of the Union and State Public Service Com¬ 
missions is to conduct examinations for appointments to the Union and State Services. 
Normally, they are to be consulted on ; (a) all matters relating to methods of recruitment 
to civil services and posts ; ib) the principles to be followed in making appointments to 
civil services and posts ; in promotions and transfers from one service to another ; in 
judging the suitability of candidates for such appointments, promotions and transfers ; and (c) 
all disciplinary matters affecting a person serving under the Government bf India or the 
Government of a State, in a civil capacity, including memorials and petitions to that effect.** 


To ensure freedom from the influence of the Executive, the Constitution confers upon the 
Chairman and members of the Union and State Commissions a security of tenure. The 
Chairman or any member of a Public Service Commission shall be removed from his office 
only by order of the President on the ground of misbehaviour, after the Supreme Court, 
on reference being made to it by the President, has, on inquiry held according to the prescribed 
procedure, reported that he ought on any such grdund to be removed.** 

Another step taken to ensure the independence of the Commissions is to charge their 
expenses, including salaries, allowances, pensions, etc., on the Consolidated Funds. This 
means that their emoluments are declared non-votable. In order to ensure integrity and 
impartiality, the Chairman of the Union Commission is ineligible for further employment 
under any Government, whereas any other member of the Union Commission or the Chair¬ 
man and members of a State Commission are eligible for appointment to only specified 

offices.*’ 


^te liingnage 

The Constitution prescribes Hindi in Devnagri script, with the international form of 
Indian numerals, as the official language of the Union. For a period of fifteen years, from 
the commencement of the Constitution, English will, however, continue to be used for all 
official puiposes of the Union. After the expiry of fifteen years. Parliament may provide 
by law for the use of English for such purposes as may be specified in the law. It may be 
pointed out here that provision has been made to introduce and extend Hindi for official 
use of the Union even earlier than the prescribed period. The Legislature of each State 


44. Article 924. 

49. Articles 315^323. 


46. Article 316. 

47. Article 319. 
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however, has been given the liberty to adopt any one or more of the languages used in the 
State or Hindi as the official language or languages of that State. 

SpeciJ provision has been made for the use of English in proceedings of the Superme 
Court and High Courts and in Bills, AcU and other laws. It is enacted that, until Parlia¬ 
ment by law otherwise provides, all proceedings of the Supreme Court and every High Court, 
the authoritative texts of all Bills introduced in Parliament or State Legislatures, of all Acts 
passed and ordinances promulgated by the President or the Governor, and of all orders, rules, 
bye-laws etc., shall be in the English language. Thus the condition of fifteen years is not 
applicable to proceedings of the Supreme Court and High Courts and to laws made by the 
Legislatures. Parliament shall determine the time when Hindi shall finally replace English 
in these matters. 

But where a State has prescribed Hindi or any other regional language for use in Bills 
introduced in, or Acts passed by, the Legislature, a translation of the same in the English 
language, published in the Official Gazette of that State, shall be deemed to be authoritative 

text thereof in English. 

It shall be the duty of the Union to promote the spread of the Hindi language, to develop 
it so that it may serve as a medium of expression for all the elements of the composite culture 
of India anB to secure its enrichment by assimilating without interfering with its genius, the 
forms, style and expressions used in Hindustani and in other languages of India, and by 
drawing wherever necessary or desirable, for its vocabulary, primarily on Sanskrit and 

secondarily on other languages.** 

Amending Process 

It is an important feature of the Constitution that it provides for an amendment to the 
Constitution in accordance with the procedure prescribed in Article 368. An amendment 
to the Constitution may be initiated only by the introduction of a Bill in either House of 
ParUament. When the Bill is passed in each House by a majority of the total membership 
of that House and by a majority of not less than two-thirds of the total membership of that 
House present and voting, it shall be presented to the President who shall give his assent 
to the BUI. After the President has given his assent, the Constitution stands amended in 
accordance with the provisions of the Bill. However, if such amendment seeks to make any 
change in Articles 54. 55. 73, 162 and 241, Chapter IV of Part V. Chapter V of Part VI. or 
Chapter I of Part XI. any of the Lists in the Seventh Schedule, the representation of States 
in Parliament, or the provisions of Article 368 itself, the amendment requires ratification 
by the Legislatures of not less than one-half of the States by resolutions to that effect passed 
by those Legislatures. There are no express limitations on the power to amend the Consti¬ 
tution. The power to amend is plenary, but it does not include the power to abrogate or 
destroy the basic structure or framework of the Constitution.*" 

U1 

JUDICIAL INTERPRETATION 
Supremacy of the Constitution 

In India it is the Constitution that is supreme and Parliament as well as State Legis¬ 
latures must not only act within the limits of their respective legislative spheres as demarcated 
in three Legislative Lists occurring in Schedule VII to the Constitution but Part III of the Con¬ 
stitution guarantees to the citizens certain fundamental rights which the Legislature can on 
no account transgress. A statute law to be valid must, in all cases, be in conformity with 
the constitutional requirements,*® 


4fi Part XVII. Gopalan v. State of \fadfas, 

49 ! Kesauananda Bharati v. State of AIR 1930 SC 27, 91. 
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The C^totution being supreme ril the <H*ans and bodies o« their Existence to It, 

None can claun superiority over the other end each one of them has to fimefioh within the 

Mmers of the institutional provisions. AU the functionaries, be they legislatoni, 

® take oath of allegiance to the Constitution andderi^ 

tneir authority and jurisdiction from its provisions.** 


FonctiiNi of the Goorts 

*he ju^ciary to decide whether any enactment is unconstitutional or not." 
In discharge of this duty, vihich is plainly laid upon them by the Constitution, the courts 
Will not attempt to tilt at legislative authority in a crusader’s spirit”. They will interpose 

only when a legislature purports to act against the provisions of the Constitution The 
Supreme Court in State of Madras v. V. G. Rao** said ; 

... .we think it right to point out, what is sometimes overlooked, that our Consti¬ 
tution contains express provision for judicial review of legislation as to its conformity 
with the Constitution, unlike in America where the Supreme Court has assumed exten¬ 
sive powers of reviewing legislative act under cover of the widely interpreted ‘due pro¬ 
cess* clause in Fifth and Fourteenth Amendments. 


It was further observed-: 


VWiile the Court naturally attaches great weight to the legislative judgment, it 

cannot desert its own duty to determine finally the constitutionality of an impugned 

statute. We have ventured on these obrious remarks because it appears to have been 

suggested in some quarters that the courts in the new set-up are out to seek clashes with 
the legislatures in the country. 

Uberal Interpretatioii 


In interpreting the words of a Constitution, the same principles undoubtedly apply** 
which are applicable in construing any other statute subject to this reservation that their 
aupfication is of necessity conditioned by the subject-matter of the enactment. That con¬ 
sideration compels the courts to construe the Constitution liberally ; for it is an instrument 
under which all laws are made and continued. Lord Wright in James v. Commonwealth 
of Australia^* stated the principle in the following words : 

“That a Constitution must not be construed in any narrow or pedantic sense” 

Higgins, J., in Attorney-General of New South Wales v. Brewerry Employees' Union, 

(1908) 6 L. R. 469 at 611-12 observed : “Although we are to interpret words of the 

Constitution on the same principles of interpretation as we apply to any ordinary law 

these very principles of interpretation compel us to take into account the nature and 

scope of the Act that we are interpreting—to remember that it is a Constitution, a 

mechanism under which laws are to be made and not a mere Act which declares what 
the Jaw is to be.” 


If the language of the article is plain and unambiguous and admits only of one meaning 
then the duty of the Court is to adopt that meaning iiTespective of the inconvenience that such 
a construction may produce. If however, two constructions are possible, then the Court 
must adopt that which will ensure smooth and harmonious working of the Constitution 
and eschew the other which will lead to absurdity or give rise to practical inconvenience or 
make well-established provisions of existing law nugatory.** 
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ap^oval in A.K. Gopalan v. State of Madras, 

SC 27, 42. See also Union 
7 Qa V. H. S. Dhillon, 0971) 2 SCO 779, 
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It is fin etementary rule of construction tbaf while deling with a Constitution every 
word is to be expounded' in its plain, obvious and common sense unless the context furnishes 
some grotmd to control, qualify or enlarge it and there cannot be imposed upon the words 
any recondite meaning or any extraordinary gloss.*^ 


To be interpreted as a Statute 

While a broad and liberal spirit should inspire those whose; duty it is to interpret the 
Constitution,, it is equally important that the well-established rules of interpretation must 
not be disregarded. The Constitution must be interpreted by reference to its terms and 
those alone ; nothing is to be read into it on grounds of some supposed spirit pervading the 
Constitution, or on the ground of policy or even for the purpose of supplying omissions dr 
of correcting errors.** Nor is the possibility of abuse of a power to be considered as affecting 
the meaning of the plain words of the Constitution. The only way in which the Court can 
decide whether the prescribed limits of legislative power have been exceeded or not is by 
looking to the terms of the instrument by which, affirmatively, the legislative powers were 
created, and by which, negatively, they are restricted. The Supreme Court has observed **; 

The courts are not at liberty to declare an Act void because in their opinion it 
is opposed to a spirit supposed to pervade the Constitution but not expressed in words. 
Where the fundamental law has not limited, either in terms or by necessary implication, 
the general powers conferred upon the Legislature, courts cannot declare a limitation 
upon the motion of having discovered something in the spirit of the Constitution which 
is not even mentioned in the statute. It is difficult upon any general principles to limit 
the omnipotence of the sovereign legislative power by judicial interpretation, except 
so far as the express words of a written Constitution give that authority. 

If at all, a court of law has to gather the spirit of the Constitution, it is to be gathered 
from the Constitution itself. What one may believe or think to be the spirit of the Consti¬ 
tution cannot prevail if the language of the Constitution doss not support that view.** 

Separation of Powers 

The doctrine of separation of powers stated in its rigid form means that each of the 
powers of government, namely, executive or administrative, legislative and judicial should 
be confided exclusively to a separate department or organ of government. There should be 
no overlapping cither of functions or of i>ersons. The Constitution of the United States 
is usually quoted as the leading example of a Constitution embodying the doctrine of separa¬ 
tion of powers. While the Federal Constitution of the U. S. A. does not expressly provide 
for a separation of powers, the doctrine has been incorporated into the Constitution by the 
provision that “all legislative powers shall be vested in a Congress”, Article I, Section (1) ; 
“the executive power shall be vested in a President”, Article II, Section (1) ; and “the judicial 
power shall be vested in one Supreme Court, and in such inferior courts as Congress may 
from time to time ordain and establish,” Article III, Section (I). 

Under the Indian Constitution only executive power is “vested” in the President while 
provisions are simply made for a Parliament and Judiciary without expressly vesting the 
legislative and judicial powers in any person or body. Moreover, we have the same system 
of parliamentary executive as in England and the Council of Ministers consisting as it does of 
the members of legislature is, like the British cabinet, “a hyphen which joins a buckle which 
fastens the legislative part of the State to the executive part”. 

Accordingly the Indian Constitution lias not recognised the doctrine of separation 
of powers in its absolute form but the functions of the different parts or branches of govern¬ 
ment have been sufficiently differentiated and consequently it can very well be said that our 
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Constitution does not contemplate assumption, by one organ or part of the State, of functions 
that essentially belong to another. The Executive indeed can exercise the powers of depart¬ 
mental or subordinate legislation when such powers are delegated to it by the legislature. 
It can also, when so empowered, exercise judicial functions in a limited way.*^ 

The Indian Constitution, though it does not accept the strict separation of powers, 
provides for an independent Judiciary. It constitutes a High Court for each State and 
Supreme Court for the Union, prescribes the institutional conditions of service of the Judges 
thereof, confers extensive jurisdiction on it to issue writs to keep all tribunals ; including 
in appropriate cases the Governments, within bounds and gives to it the power of superin¬ 
tendence over all courts and tribunals in the territory over which it has jurisdiction.** 

Analogous Provisions in other Constitutions 

When the same words are not used, it is against the ordinary canons of construction 
to interpret a provision in the Constitution of India in accordance with the interpretation 
put upon a somewhat analogous provision in the Constitution of another country, where 
not only the language is different, but the entire political conditions and constitutional set-up 

are dissimilar.** 

Harmonious construction 

It is a cardinal rule of construction that when there are in a statute two provisions 
which are in conffict with each other such that both of them cannot stand they should, if 
possible, be so interpreted that effect can be given to both, and that a construction which 
renders cither of them inoperative and useless should not be adopted except in the last resort.** 

Sutement of Objects and Reasons 

The Statement of Objects and Reasons is not admissible as an aid to construction of 
a statute. But it may be referred to for the limited purpose of ascertaining the conditions 
prevailing at the time which actuated the sponsor of the Bill to introduce the same and the 
extent and urgency of the evil which he sought to remedy.** 

Legislative Proceedings 

Legislative proceedings cannot be referred to for the purpose of construing an Act 
or any of its provisions, but they are relevant foj- proper understanding of the circumstances 
under which it was passed and the reasons which necessitated it,** 

A speech made in the course of the debate on a Bill could at best be indicative of the 
subjective intent of the Speaker, but it could not reflect the inarticulate mental processes 
lying behind the majority vote which carried the Bill. Nor is it reasonable to assume that the 
mind of all those legislators w ere in accord. The Court could only search for the objective 
intent of the legislature primarily in the words used in the enactment, aided by such historical 
material as reports of statutory committees.*’ 

Legislative Intent 

The language of the article being plain and unambiguous, it is not open to the Court 
to read into it limitations which are not there based on a priori reasoning as to the probable 
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intention of the legislature. Such intention can be gathered only 

in the Act. In a court of law. what is unexpressed has the same value as what is umnteaded. 
Report of the Drafting Committee 

Reoort of the Drafting Committee of the Constituent Assembly m^ he re^ not to 
Report oi ine ^ " * ide in the ConsUtulion of India, but may be seen m case of 
control the oonsideralion the individual opinions of 

H s:: 

not. a reference to the debates may be permitted. 

hfarginal Note —’ , . * ..w a 

Mar^nal note can «rve ofT^S Usel"" VSe existence of 

n^t®canno“t ^denied by invoicing a marginal note, if it is otherwise cle«- from the «:heme 
and language of the provision.” 

Rule of Ejusdem Generis . . ._ .. __ 

The rule of interpretation, generally known as the ejusdem generis rule »tha ^cre th^ 

are ceneral words following particular and specific words, the general words m^t confined 
are general w<^as k y ,!,««. cnecified But before the ejusdem generis rule of cons- 

to things of the same ^ confined within narrow 

“ — •"= 

genus, which must comprise more than one species. 

Prospective Provisions 

a .. tu^t ^ nrnvi^ian in the Constitution will, on a proper con- 
srructL^’: rat;%”n1hThl^.“;:ii^°c:^'X^^ event ca,. hy itself, he no ground for no. 
giving cflfcct to the plain language of the provision. 

Proviso to A StAtuto ^ 

1 1 r ;«t-nrnr^tation that a proviso to a particular provision of a statute 

„ is a --dmal rule of mterpmu^ ^ha a p^^ ^ 

?o“\L^-^. 0 “::,“^ been^ —^ 

Expressio unius est exclus expressly dealt with in a Constitution in some detail, it 

ordinardy when “ „“ude the applic.ion of the general provision, 

^ni'ato^ “"where. Express mention of one thing is an exclusion of the other.” 
Ooctrine of severability 

Declaring certain provisions of the Act invalid does not afiect the vaUdity of the Ac. 
•. However the question as to the severability of the impugned part from the rest 

Id arise onl^ after it has been decided that the part impugned part is invalid and so to be 
Tble y that'theTmpugned par. is not severable from the rest, it has firs. .0 b. held that 
that p^t is invalid. It cannot be said that as the impugned part is not severable from the rest, 
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it is not necessaxy for the disposal of the case to decide tibe qnestkm of the vaHdhy of tfie 
impugoed part.** 

The real question in all such cases is whether what remains is so inextricabi^ bound 
up with the part declared invalid that what remains cannot ind^sendeotly survive, or as it 
has sometimes been put, whether on a fair revi^ of the whole matter it be aMiifw»rf th ^t 
the l^islature would have all that Which survives without enacting that part 

is invalid.** 


Doctrine of prospective ovesmlhig 

A court should recognise a duty to announce a new and better rule for future transactions 
whenever the Court has reached the conviction that an old rule as established by precedents 
is unsoimd. eveo though feeling compelled by stare decisis to apply the old and condemned 
rule to the instant case and to transactions which have already taken place. This doctrine 
of prospective overruling does not do away with the doctrine of stare decisis, but confines 
it to past transactions. It is true that in one senses the Court only declares the law while in 
strict theory it may be said that the doctrine involves making the law. What the Court really 
does is to declare the law but refuses to give retroactivity to it. It is really a pragmatic 
doctrine reconriling two conflicting doctrines, namely, that a court finds law and that it does 
make law. It finds law but restricts its operation to future. It enables the Court to bring 
about a smooth transidon by correcting its errors without disturbing the impact of those 
errors on the past transactions. It is left to the discretion of the Court to prescribe the limits 
of the retroactivity and thereby it enables it to mould the relief to meet the ends of justice. 
This doctrine be involved only in matters arising under the Constitution. 

The Indian Constitution docs not expressly or by necessary implication speak against the 
doctrine of prospective overruling. Indeed Articles 32, 141 and 142 are coutdied in such wide 
and elastic terms as to enable the Supreme Court to formulate legal doctrines to meet the ends 
of justice The only liihitation thereon is reason, restraint and injustice. Nor is there any 
statutory prohibition against the Court refusing to give retroactivity to the law declared 
by it. However, this doctrine can be invoked only in matters arising under the Constitution, 
and it can be applied only by the Supreme Court as it has constitutional jurisdiction to declare 

Jaw binding on all courts in India.** 
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LATEST CONSTITUTION AMENDMENTS 


THE CONSTITUTION (THIRTY-EIGHTH AMENDMENT) 

ACT, 1975 


[Ist August; 1975^ 


An Act further to amend the Constitution of India * 

Be it enacted by Parliament in the Twenty-sixth Year of the Republic 
of India as follows :— 

1. Short title. —This Act may be called the Constitution (Thirty- 
eighth Amendment) Act, 1975. 

2. Aznendmeiit of Article 123. —In Article 123 of the Constitution, 
after clause (3), the following clause shall be inserted, and shall be deemed 
always to have been inserted, namely :— 

“(4) Notwithstanding anything in this Constitution, the satisfac¬ 
tion of the President mentioned in clause (1) shall be final and con¬ 
clusive and shall not be questioned in any court on any ground. 

3. Amendment of Article 213. —In Article 213 of the Constitution, 
after clause (3), the following clause shall be inserted, and shall be deemed 
always to have been inserted, namely :— 

“(4) Notwithstanding anything in this Constitution, the satisfaction 
of the Governor mentioned in clause (1) shall be final and conclusive 
and shall not be questioned in any court.on any ground.*"*. 

4. Amendment of Article 239B.— In Article 239B of the Constitu¬ 
tion after clause (3), the following clause shall be inserted, and shall be 
deemed always to have been inserted, namely :— 

“(4) Notwithstanding anythmg in this Constitution, the satisfaction 
of the administrator mentioned in clause (1) shall be Hnal and con¬ 
clusive and shall not be questioned in any court on any ground.**. 

5. Amendment of Article 352. —In Article 352 of the Constitution, 
after clause (3), the following clauses shall be inserted, and shall be deemed 
always to have been inserted, namely :— 

“(4) The power conferred on the President by this article shall 
include the power to issue different Proclamations on different grounds, 
being war or external aggression or internal disturbance or imminent 
danger of war or external aggression or internal disturbance, whether 
or not there is a Proclamation already issued by the President under 
claiose (1) and such Proclamation is in operation. 

(5) Notwithstanding anything in this Constitution,— 
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(а) the satisfaction of the President mentioned in clause (1) 
and clause (3) shall be final and conclusive and shaU not 
be questioned in any court on any ground ; 

(б) subject to the provisions of clause (2), neither the Supreme 
Court nor any other court shall have jurisdiction to 
entertain any question, on any ground, regarding the vali¬ 
dity of— 

(i) a declaration made by Proclamation by the President 
to the effect stated in clause (1) ; or 

(li) the continued operation of such Proclamation/^. 


6. Amendinento£Article356.— In Article 356 of the Constitution, 
after clause (4), the following clause shall be inserted, and shall be deem«l 
always to have been inserted, namely :— 


‘<(5) Notwithstanding anything in this Constitution, the satisfaction 

of the President mentioned in clause (1) shall be conclusive 

and shall not be questioned in any court on any ground. 


7. Amendment of Article 359.— In Article 359 of the Constitution 

after clause (1), the following clause shall be inserted, and shaU be deemed 

always to have been inserted, namely :— 

“(lA) WhUe an order made under clause (1) mentionmg any of 
■ the rights conferred by Part III is in operation nothing 

conferring those rights shall restrict the power of the State “ 

in the slid Part to make any law or to take any executive action which 

the State would but for the provisions contained in ^at Part com¬ 

petent to make or to take, but any law so made shaU, to the extent ot 

fheVcompetency cease to h^ve effect 
ceases to operate, except as respc^i* © 
before the law so ceases to have effect. - 

„ . . * -IfiO_In Article 360 of the Constitution, 

after clausTT4trt“ fout^^g clause shaU be inserted, and shall be deemed 
always to have been inserted, namely. 

*‘(5) Notwithstanding anything m this Constitution, 

(a\ the satisfaction of the President mentioned in clause (1) 

^ ^ shall be final and conclusive and shall not be questioned 
in any court on any ground ; 

subiect to the provisions of clause (2), neither the 
Supreme Court nor any other court shall have jurisdic¬ 
tion to entertain any question, on any ground, regardmg 

the validity of— 

(») a declaration made by Proclamation by the Presi- 
' ' dent to the effect stated in clause (1) ; or 

(«) the continued operation of such Proclamation/*. 
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THE CONSTirUTION (THIRTY-NINTH AMENDMENT) 

ACT, 1975 


[10th Augustj 1975] 


An Act Jiirther to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-sixth Year of the Republic 
of India as follows :— 

1, Short title. —^This Act may be called the Constitution (Thirty-ninth 
Amendment) Act, 1975. 

2. Subatitiitioii. of new article for Article 71. —For Article 71 of 
the Gonstitutioni the following article shall be substituted^ namely :— 

*‘71. Matters relating to or connected with the election of a President or 
Vice-President. —(1) Subject to the provisions of this Constitution, Parlia¬ 
ment may by law regulate any matter relating to or connected with the 
election of a President or Vice-President, including the grounds on which 
such election may be questioned : 

Provided that the election of a person as President or Vice-President 
shall not be called in question on the ground of the existence of any 
vacancy for whatever reason among the members of the electoral college 

electing him. 

(2) All doubts and disputes arising out of or in connection with 
the election of a President or Vice-President shall be inquired into and 
decided by such authority or body and in such manner as may be pro¬ 
vided for by or under any law referred to in clause (1). 

(3) The validity of any such law as is referred to in clause (1) 
and the decision of any authority or body under such law shall not be 
called in question in any court. 

(4) If the election of a person as President or Vice-President is 
declared void under any such law as is referred to in clause (1), acts 
done by him in the exercise and performance of the powers and duties 
of the office of President or Vice-President, as the case may be, on or 
before the date of such declaration shall not be invalidated by reason of 

that declaration.^^. 

3 Ameodmeot of Article 329. —In Article 329 of the Constitution, 
for the words “Notwithstanding anything in this Constitution—the words, 
figures and letter “Notwithstanding anything in this Constitution but subject 
to the provisions of Article 329A—"" shall be substituted. 

4. Insertion of new Article 329A,— In Part XV of the Constitution, 
after Article 329, the following article shall be inserted, namely :— 

“329A. Special provision as to elections to Parliament in the case of 
Prime Minister and Speaker. —(1) Subject to the provisions of Chapter 
II of Part V [except sub-clause (tf) of clause (1) of Article 102], no 

election— 

(tf) to either House of Parliament of 'a person who holds the office 
of Prime Minister at the time of such election or is appointed as 
Prime Minister after such election ; 
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(b) to the House of the People of a person who holds the office of 
Speaker of that House at the time of such election or who is 
chosen as the Speaker for that House after such election; 

shall be called in question, except before such authority [not being any 
such authority as is referred to in clause {b) of Article 329] or body and 
in such manner as may be provided for by or under any law made by 
Parliament and any such law may provide for all other matters relating 
to doubts and disputes in relation to such election including the grounds 
on which such election may be questioned. 

(2) The validity of any such law as is referred to in clause (1) and 
the decision of any authority or body under such law shall not be called 
in question in any court. 

(3) Where any person is appointed as Prime Minister or, as the 
case may be,, chosen to the office of the Speaker of the House of the 
People, whUe an election petition referred to in clause (b) of Article 329 
in respect of his election to either House of Parliament or, as the case 
may be, to the House of the People is pending, such election petition 
shall abate upon such person being appointed as Prime Minister or, as 
the case may be, being chosen io the office of the Speaker of the House 
of the People, but such election may be called in question under any 
such law as is referred to in clause (1). 

(4) No law made by Parliament before the commencement of the 
Constitution (Thirty-ninth Amendment) Act, 1975, in so for as it relates 
to election petitions and matters connected therewith, shall apply or shall 
be deemed ever to have applied to or in relation to the election of any 

such person as is referred to in clause (1) to either House of Parliament 

and such election shall not be deemed to be void or ever to have become 
void on any ground on which such election could be declared to be void 
or has before such commencement, been declared to be void under 
any such law and notwithstanding any order made by any court, before 
such commencement, declaring such election to be void, such elecUon 
shall continue to be valid in all respects and any such order and any 
finding on which such order is based shall be and shall be deemed always 
to have been void and of no effect. 

( 5 ) Any appeal or cross appeal against any such order of any court 
as is referred to in clause (4) pending immediately before the commence¬ 
ment of the Constitution (Thirty-ninth Amendment) Act, 1975, before 
the Supreme Court shall be disposed of in conformity with the provisions 

of clause (4). 

(6) The provisions of this article shall have effect notwithstanding 
anything contained in this Constitution. 

5 Amendment of the Ninth Schedule. —In the Ninth Schedule to 
the Constitution, after Entry 86 and before ihe Explanation, the following 
entries shall be inserted, namely ; 

“87. The Representation of the People Act, 1951 (Central Act 43 
of 1951), the Representation of the People (Amendment) Act, 1974 
(Central*Act 58 of 1974) and the Election Laws (Amendment) Act, 1975 
(Central Act 40 of 1975). 

88. The Industries (Development and Regulation) Act, 1951 
(Central Act 65 of 1951). 
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89. The Requisitioning and Acquisition of Immovable Property 
Act, 1952 (Central Act 30 of 1952). 

90. The Mines and Minerals (Regulation and Development) Act, 
1957 (Central Act 67 of 1957). 

91. The Monopolies and Restrictive Trade Practices Act, 1969 
(Central Act 54 of 1969). 

92. The Maintenance of Internal Security Act, 1971 (Central 
Act 26 of 1971). 

93. The Coking Coal Mines (Emergency Provisions) Act, 1971 
(Central Act 64 of 1971). 

94. The Coking Coal Mines (Nationalization) Act, 1972 (Central 
Act 36 of 1972). 

-phe General, Insurance Business (Nationalization) Act, 1972 
(Central Act 57 of 1972). 

96. The Indian Copper Corporation (Acquisition of Undertaking) 
Act, 1972 (Central Act 58 of 1972). 

* 97. The Sick Textile Undertakings (Taking Over of Management) 
Act, 1972 (Central Act 72 of 1972). 

98. The Goal Mines (Taking Over of Management) Act, 1973 
(Central Act 15 of 1973). 

99. The Goal Mines (Nationalization) Act, 1973 (Central Act 26 


of 1973). 

100. The Foreign Exchange Regulation Act, 1973 (Central Act 46 
of 1973). 

101 The Alcock Ashdown Company Limited (Acquisition of 
Undertakings) Act, 1973 (Central Act 56 of 1973). 

102. The Goal Mines (Conservation and Development) Act, 1974 
(Central Act 28 of 1974). 

103. The Additional Emoluments (Compulsory Deposit) Act, 1974 
(Central Act 37 of 1974). 

104 The Conservation of Foreign Exchange and Prevention of 
Smuggliiig ActiviUes Act, 1974 (Central Act 52 of 1974). 

105. The Sick Textile Undertakings (Nationalization) Act, 1974 
(Central Act 57 of 1974). 


1 ftfi The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act 1964 (Maharashtra Act XVI of 1965). 

107 The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1965 (Maharashtra Act XXXII of 1965). 

108 The Maharzishtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1968 (Maharashtra Act XVI of 1968). 


109. 

(Second 


The Maharashtra Agricultural Lands (Ceiling on Holdings) 
Amendment) Act, 1968 (Maharaihtra Act XXXIII of 1968). 
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110. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1969 (Maharashtra Act XXXVII of 1969). 

111. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Second Amendment) Act, 1969 (Maharashtra Act XXXVIII of 1969). 

112. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1970 (Maharashtra Act XXVII of 1970). 

113. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1972 (Maharashtra Act XIII of 1972). 

114. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1973 (Maharashtra Act L of 1973). 

115. The Orissa Land Reforms (Amendment) Act, 1965 (Orissa 
Act 13 of 1965). 

116. The Orissa Land Reforms (Amendment) Act, 1966 (Orissa 
Act 8 of 1967). 

117. The Orissa Land Reforms (Amendment) Act, 1967 (Orissa 
Act 13 of 1967). 

118. The Orissa Land Reforms (Amendment) Act, 1969 (Orissa 
Act 13 of 1969). 

119. The Orissa Land Reforms (Amendment) Act, 1970 (Orissa 
Act 18 of 1970). 

120. The Uttar Pradesh Imposition of Ceiling on Land Holdings 
(Amendment) Act, 1972 (Uttar Pradesh Act 18 of 1973). 

121. The Uttar Pradesh Imposition of Ceiling on Land Holdings 
(Amendment) Act, 1974 (Uttar Pradesh Act 2 of 1975). 

122. The Tripura Land Revenue and Land Reforms (Third 
Amendment) Act, 1975 (Tripura Act 3 of 1975). 

123. The Dadra and Nagar Heveli Land Reforms Regulation, 1971 
(3 of 1971). 

124. The Dadra and Nagar Haveli Land Reforms (Amendment) 
Regulation, 1973 (5 of 1973).'^ 



the cons titu tion (FORTIETH AMENDMENT) 

ACT, 1976 


\27th May, 1976!] 


{An Aetfuri/ur to amtnd iko ConsHtuHon of India) 

Be it enacted by ParUament in the Twenty-seventh Year of the Republic 
of India as follows :— 

1. Short title. —This Act may be called the Constitution (Fortieth 
Amendment) Act, 1976. 

2. Subatitatioii of new article for Article For Article 297 of 

the Constitution, the following article shall be substituted^ namely : 

**297. Things of value within territorial waters or continental shelf and 

resources of the exclusive economic gone to vest in the Union. (1) All lancU, 

minerals and other things of value underlying the ocean within the 
territorial waters, or the continental shelf, or the exclusive economic 
zone, of India shall vest in the Union ana be held for the purposes ol 

the Union. 

(2) All other resources of the exclusive economic zone of India 
shall also vest in the Union and be held for the purposes of the Union. 

(3) The limits of the territorial waters, the continental shelf, the 

exclusive economic zone, and other maritime zones, of India shaU be 

such as may be specified, from time to time, by or under any law made 
by Parliament.'^. 

3 Amendment of the Ninth Schedule.— In the Ninth Schedule to 

the Constitution, after entry 124 and before the the following 

entries shall be inserted, namely . 

“125. Section 66A and Chapter IVA of the Motor Vehicles Act, 

1939 (Central Act 4 of 1939). 

126. The Essential Commodities Act, 1955 (Central Act 10 of 
1955). 

127 The Smugglers and Foreign Exchange Manipulators (Forfei¬ 
ture of Property) Act, 1976 (Central Act 13 of 1976). 

128. The Bonded Labour System (Abolition) Act, 1976 (Central 
Act 19 of 1976). 

129 The Conservation of Foreign Exchange and Prevention of 
Smuggling Activities (Amendment) Act, 1976 (Central Act 20 of 1976). 

130. The Prevention of Publication of Objectionable Matter Act, 
1976 (Central Act 27 of 1976). 
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131. The Levy Sugar Price Equalisation Fun4, Act, .1976 (Central 

Act 31 of 1976). 

132. The Urban Land (Ceiling and Regulation) A^, 1976 {Central 
Act 35 of 1976). 

133. The Departmentalisation of Union Accounts (Transfer of 
Personnel) Act. 1976 (Central Act 59 of 1976). 

134. -The Assam Fixation of Ceiling on Land Holdings Act, 1956 
(Assam Act I of 1957). 

135. The Bombay Tenancy and Agricultural frauds (Vidarbha 
Region) Act, 1958 (Bombay Act XGIX of 1958). 

136. The Gujarat Private Forests (Acquisition) Act, 1972 (Gujarat 

Act 14 of 1973). 

137. The Haryana Ceiling on Land Holdings (Amendment) 
Act, 1976 (Haryana Act 17 of 1976). 

138 The Himachal Pradesh Tenancy and Land Reforms Act, 
1972 (Himachal Pradesh Act 8 of 1974). 

139 The Himachal Pradesh Village Common Lands Vesting and 

Utilization Act, 1974 (Himadfial Pradesh Act 18 of 1974). 

140. The Karnataka Land Reforms (Second Amendment and 

Miscellaneous Provisions) Act, 1974 (Karnataka Act 31 of 1974). 

141. The Karnataka Land Reforms (Second Amendment) Act, 
1976 (Karnataka Act 27 of 1976). 

142. The KeraU Prevention of Eviction Act, 1966 (Kerala Act 

1^2 The Thiruppuvaram Payment (Abolition) Act, 1969 (Kerala 
Act 19 of 1969). 

144 The Sreepadam Lands Enfranchisement Act, 1969 (Kerala 
Act 20 of 1969). 

145 The Sree Pandaravaka Lands (Vesting and Enfranchisement) 

Act 1971 (Kerala Act 20 of 1971). 

* 146 The Kerala Private Forests (Vesting and Assignment) Act, 

1971 (Kerala Act 26 of 1971). 

147 The Kerala Agricultural Workers Act, 1974 (Kerala Act 18 

of 1974). 

148 The Kerala Cashew Factories (Acquisition) Act, 1974 (Kerala 
Act 29 of 1974). 

149 The Kerala Chitiies Act, 1975 (Kerala Act 23 of 1975). 

.gQ xhe Kerala Scheduled Tribes (Restriction on Transfer of 
Lands and Restoration of Alienated Lands) Act, 1975 (Kerala Act 31 

of 1975). 

151 The Kerala Land Reforms (Amendment) Act, 1976 (Kerala 
Act 15 of 1976). 

152. The Kanam Tenancy Abolition Act, 1976 (Kerala Act 16 
of 1976). 

153. The Madhya Pradesh Ceiling on Agricultural Holdings 
(Amendment) Act, 1974 (Madhya Pradesh Act 20 of 1974). 

154. The Madhya Pradesh Ceiling on Agricultural Holdings 
(Amendment) Act, 1975 (Madhya Pradesh Act 2 of 1976). 
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155 The West Khandesh Mehwassi Estates (^oprielary Rights 
Abolition, etc ) Regulation. 1961 (Maharashtra ‘ 

156. The Maharashtra Restoration of Lands to Scheduled Trib 
Act, 1974 (Maharashtra Act XIV of 1975). 

157. The Maharashtra Agricultural Lands (Lowermg on 

Holdings) and (Amendment) Act. 1972 (Maharashtra Act XXI of 
1975). 

158. The Maharashtra Private Forests (Acquisition) Act, 1975 

(Maharash^a A^ Agricultural Lands (Lowering of Ceiling 

on HoMinSfanl^'tSimend^^^^^^ Amendment Act, 1975 (Maharashtra 

VhVSarashtra Agricultural Lands (CeUing on Holdings) 
(Amendment) Act. 1975 (Maharashtra Act II of ‘976) 

161. The Orissa Estates Abolition Act, 1951 (Orissa Act I 

*^^^162. The Rajasthan Colonisation Act, 1954 (Rajasthan Act XXVII 

'^^e3 The Rajasthan Land Reforms and Acquisition of Land- 
own Estlte. Act'. 1963 (Rajasthan Act 11 of 1964). 

164 The Rajasthan Imposition of CeUing on Agricultural Holdings 
(Amendment) Act. 1976 (Rajasthan Act 8 of 1976). 

165. The Rajasthan Tenancy (Amendment) Act, 1976 (Rajasthan 

^*^**166 The Tamil Nadu Land Reforms (Reduction of Ceiling on 
Land)®Act. 1970 (Tamil Nadu Act 17 of 1970). 

167 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
AmendmenI Act, 1971 (Tamil Nadu Act 41 of 1971). 

1 68 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
AmendmenT Ac^ 1972 (Tamil Nadu Act 10 of 1972). 

lAQ Thi* Tamil Nadu Land Reforms (Fixation of Ceihng on 
Land) lecond Amendment Act. 1972 (Tamil Nadu Act 20 of 1972). 

iTA 'Thf- Tamil Nadu Reforms (Fixation of Ceiling on Land) 
ThiryAmendmem Act, 1972 (Tamil Nadu Act 37 of 1972). 

1*7 1 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Fourlh AmlndmenTAct. 1972 (Tamil Nadu Act 39 of 1972). 

1-70 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Sixth Amendr^Jit Act. 1972 (Tamil Nadu Act 7 of 1974). 

1 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Fifth AmeiS-ent Act, i972 (Tamil Nadu Act 10 of 1974). 

1 lA The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1974 (Tamil Nadu Act 15 of 1974). 

1 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Third Amendment Act, 1974 (Tamil Nadu Act 30 of 1974). 

1 The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Second Amendment Act, 1974 (Tamil Nadu Act 32 of 1974). 
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177. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1975 (Tamil Nadu Act 11 of 1975). 


178. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Second Amendment Act, 1975 (Tamil Nadu Act 21 of 1975). 

179 Amendments made to the Uttar Pradesh Zamindari Abolition 

and Land Reforms Act, 1950 (Uttar Pradesh Act I of l^^l) by the Uttar 

Pradesh Land Laws (Amendment) Act, 1971 (Uttar of 

1971) and the Uttar Pradesh Land Laws (Amendment) Act, 1974 (Uttar 

Pradesh Act 34 of 1974). 


180 The Uttar Pradesh Imposition of Ceiling on Land Holdings 
(Amendment) Act, 1976 (Uttar Pradesh Act 20 of 1976). 

181. The West Bengal Land Reforms (Second Amendment) Act 
1972 (West Bengal Act XXVIII of 1972), 


182. The West Bengal Restoration of Alienated Land 
(West Bengal Act XXIII of 1973). 

183. The West Bengal Land 
(West Bengal Act XXXIII of 1974). 

184. The West Bengal Land 
(West Bengal Act XXIII of 1975), 

185. The West Bengal Land 
(West Bengal Act XII of 1976). 


Act, 1973 


Reforms (Amendment) Act, 1974 
Reforms (Amendment) Act, 1975 
Reforms (Amendment) Act, 1976 


Act, 1976 


from 


186. The Delhi Land Holdings (Ceiling) Amendment 

(Central Act 15 of 1976). 

187. The Goa. Daman and 
Eviction) Act, 1975 (Goa, Daman and Dm Act 1 of 1976). 

188 The Pondicherry Land Reforms (Fixation of Ceiling on Land) 
Act, 1973 (Pondicherry Act 9 of 1974). 


the constitution ^(FORTY-FIRST 


AMENDMENT) 

[7th September, 1976] 


An Act further to amend the Corutitution of India 

Be it enacted by Parliament in the Twenty-seventh Year of the Republic 
of India as follows 

1 Short title._This Act may be called the Constitution (Forty-first 

Amendment) Act, 1976. 

o Amendment of Article 316.--In Article 316 of the Constitution, 
in clause (2), for the words ‘‘sixty years”, the words “sixty-two years” shall 

be substituted. 
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(FORTY-SI 
ACT, 1976 


[18tk December, 1976'\ 

An Act further to amend the Constitution of India 

Be it enacted by Parliatnent in the Twenty-seventh Year of the Republic 
of India as follows :— 

1 Short title aod co-ame»cet»eot -(1) This Act tnay be called 

the constitution (Forty-second ^ Government 

tnay.'^'by -tmc= Official 

be appointed for different provisions of this Act. 

2. Ansendosent of the Preamble.-In the Preamble to the Const.- 

tution, *«covfREIGN democratic REPUBLIC » 

^he *wor"dr ”SOVEREIGN SOCIALIST SECULAR DEMO- 
CRATIC REPUBLIC'' shall be substituted’, and 

'^Saving of Certain Laws**. 

- air*_In Article 3lC of the Constitution, 

4. Ajnendment of Artcle 31 . . principles specified in 

for the words. 39” Ve^words and figures "all or any of 

^ —After Article 31G of the Gonsti* 

tutio^-anWo^re tt CFnrihuheao/ the 

following article shall be inserted, namely: Notwith- 

• m Savine of laws in respect of anti-national arhwiMJ.—(1) Notw.t 
,tandini%& contained in Article 13. no law providing for- 

(а) the prevention or prohibition of anti-national activities ; or 

(б) the prevention of formation of. or the prohibiuon of, anti-national 
associations, 

•rjx-rw™- S “ J. “’--rS; 

Article 19 or Article 31. i* t 

(2) Notwithstanding ,-y^hing in th^ Constit^^^^ 

'""isTInV llw wTrreslect - any matter referred to in sub-clause (e) 
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or sub-clause {b) of clause (1) which is in force immediately before the 
commencement of Section 5 of the Constitution (Forty-second Amend¬ 
ment) Act, 1976, shall continue in force until altered or repealed or 
amended by Parliament. 

(4) In this article,— 

(а) ^'association^' means an association of persons; 

(б) “anti-national activity", in relation to an individual or 
association, means any action taken by such individual or 
association— 

(i) which is intended, or which supporU any claim, to 
bring about, on any ground whatsoever, Ae ^ cession 
of a part of the territory of India or the secession of a 
part of the territory of India or which incites any 
individual or association to bring about such cession 

or secession; 

(it) which disclaims, questions, threatens, disrupts or 
is intended to threaten or disrupt the sovereignty and 
integrity of India or the security of the State or the 
unity of the nation; 

(in) which is intended, or which is part of a scheme which 
is intended, to overthrow by force the Government as 
by law established; 

(iv) which is intended, or which is part of a scheme which 
is intended, to create internal disturbance or the dis¬ 
ruption of public services; 

(o) which is intended, or which is part of a scheme which 
is intended, to threaten or disrupt harmony between 
different religious, racial, language or regional groups 
or castes or communities; 

(c) “anti-national association" means an association— 

(i) which has for its object any anti-national activity; 

(it) which encourages or aids persons to undertake or 
engage in any anti-national activity; 

(in) the members whereof undertake or engage in any 
anti-nationai activity." 


6 Insertion of new Article 32A. —After Article 32 of the Consti- 
tuiion. the following article shall be ins«’Ud, namely : 

“32A Constitutional validity of State laws not to be considered in pro- 
ce^dines under Article 52 .—Notwithstanding anything in Article 32, the 
Suoremc Court shall not consider the constitutional validity of any State 
1 w in any proceedings under that article unless the constitutional vali¬ 
dity of any Central law is also in issue in such proceedings." , 


7 Amendment of Article 39.—In Article 39 of the Constitution, for 

clause (/), the following clause shall be substituted, namely : 


*<( f) that children are given opportunities and facilities to develop 
in a healthy manner and in conditions of freedom and dignity and that 
childhood and youth are protected against exploitation and against 
moral and material abandonment." 
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8. IiE«ertioii of new Article 39A.— After Article 39 of the Constitu¬ 
tion, the following article shall be inswrUd^ namely : 

“39A Eqtud justice and free Ugal ci*/.—The State shall secure that 

the operation of the legal system promotes just^, on a bwis of ^ual 

opportunity, and shall, in particular, provide free legal ^d, by suitable 
iMwlation or schemes or in any other way, to ensure that opportunities 
for securing justice are not denied to any citizen by reason of economic 

or other disabilities/^ 


9. Inaertion of ne*v Article 43A.—After Article 43 of the Constitu- 
lon, the following article shall be inserted, namely : 

“43A. Participalion of workers in management of industries. The State 
shall take steps, by suitable legislation or in any ot^r way, to •«cure 
the participation of workers in the management of und^takings, estabUsh- 
ments or other organisations engaged in any industry/^ 

10 Inaertlon of new Article 48A.— After Article 48 of the Constitu- 
tion, the following article shall be inserted^ namely : 

'‘48A ProUction and improvemerU of environment and safeguarding of 
forests and wiW/«/>.—The State shall endeavour to prot^t and improve 
the environment and to safeguard the forests and wild life of the coun¬ 
try/* 

11. Insertion of new Part IVA.— After Part IV of the Constitution, 
the following Part shall be inserted, namely :— 


'‘PART rVA 

FUNDAMENTAL DUTIES 

51A. Fundamental duties .—It shall be the duty of every citizen of 
India— 

(а) to abide by the Constitution and respect its ideals and institutions, 
the National Flag and the National Anthem ; 

(б) to cherish and follow the noble ideals which inspired our national 
struggle for freedom; 

(c) to uphold and protect the sovereignty, unity and integrity of 
India; 

(</) to defend the country and render national service when called 
upon to do so; 

U) to promote harmony and the spirit of common brotherhood 
amongst all the people of India transcending religious, linguistic 
and regional or sectional diversities; to renounce practices 
derogatory to the dignity of women ; 

(/) to value and preserve the rich heritage of our composite culture ; 

ig) protect and improve the natural environment including forests, 
lakes, rivers and wild life, and to have compassion for living 
creatures j 

(A) to develop the scientific temper, humanism and the spirit of 
inquiry and reform ; 

(») to safeguard public property and to abjure violence ; 

(J) to strive towards excellence in all spheres of Individual and 
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collective activity so that the nation constantly rises to higher 
levels of endeavour and achievement/^ 

a 

12. Amendment of Article 55.—In Article 55 of the Constitution, 
for the Explanation^ the following Explanation shall be substituted^ namely: 

Explanation. —In this article, the expression ‘'population^' means 
the population as ascertained at the last preceding census of which the 
relevant figures have been published : 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the 
relevant figures for the first census taken after the year 2000 have been 
published, be construed as a reference to the 1971 census." 

13. Amendment of Article 74. —In Article 74 of the Constitution, 
for clause (1), the following clause shall be substituted, namely: 

“(1) There shall be a Council of Ministers with the Prime Minister 
at the head ^g^aid and advise the President who shall, in the exercise 
of his functions, act in accordance with such advice." 

14. Amendment of Article 77.—In Article 77 of the Consti¬ 
tution, after clause (3), the following clause shall be inserted^ namely : 

4 

“(4) No court or other authority shall be entitled to require the 
production of any rules made under clause (3) for the more convenient 
transaction of the business of the Government of India." 

15. Amendment of Article 81.—In Article 81 of the Constitution, 
to clause (3), the following proviso shall be added, namely : 

"Provided that the reference in this clause to the last preceding 
census of which the relevant figures have been published shall, until 
the relevant figures for the first census taken after the year 2000 have 
been published, be construed as a reference to the 1971 census." 

16. Amendment of Article 82,—In Article 82 of the Constitution, 
after the proviso, the following provisos shall be insetted, namely : 

"Provided further that such readjustment shall take effect from 
such date as the President may, by order, specify and until such 
readjustment takes effect, any election to the House may be held on 
the basis of the territorial constituencies existing before such 

readjustment: 

Provided also that until the relevant figures for the first census 
taken after the year 2000 have been published, it shall not be necessary 
to readjust the allocation of seats in the House of the People to 
the States and the division of each State into territorial constituencies 
under this article." 

17. Amendment of Article 83.—(1) In Article 83 of the Consti¬ 
tution, in clause (2), for the words "five years" in the two places where 
they occur, the words "six years" shall be substituted, 

(2) The amendments made by sub-section (I) to clause (2) of Article 83 
shall apply also to the House of the People in existence on the date of 
coming into force of this section without prejudice to the power of 
Parliament with respect to the extension of the duration of that House under 
the proviso to that clause. 
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18. Amendment of Article 100. —In Article 100 of the Constitution, 
clauses (3) and (4) shall be omitted. 

19. Amendment of Article 102, —In Article 102 of the Constitution, 
for sub-clause (a) of clause (1), the following sub-clause shall be substituted, 

namely: 

“(a) if he holds any such office of profit under the Government 
of India or the Government of any State as is declared by Parliament 
by law to disqualify its holder.** 

20. Substitution of new article for Article 103. —For Article 103 
of the Constitution, the following article shall be subsHtuUd, namely: 


“103. Decision on questions €LS to disqualification. —(1) If any question 


arises 



rliament has 
mentioned in 


(a) as to whether a member of either House 

become subject to any of the disqualificati' 
clause (I) of Article 102, or ~ 

(b) as to whether a person, found guilty of a corrupt practice at an 
election to a House of Parliament under any law made by Parlia¬ 
ment, shall be disqualified for being chosen as, and for being, a 
member of either House of Parliament, or of a House of the 
Legislature of a State, or as to the period for which he shall be 
so disqualified, or as to the removal of, or the reduction of the 
period of, such disqualification, 

the question shall be referred for the decision of the President and his 
decision shall be final. 

(2) Before giving any decision on any such question, the President 
shall consult the Election Commission and the Election Commission 
may, for this purpose, make such inquiry as it thinks fit.*’ 

21. Amendment of Article 105. —In Article 105 of the Constitution, 
Tor clause (3), the following clause shall be substituted, namely : 

“(3) In other respects, the powers, privileges and immunities of 
each House of Parliament, and of the members and the committees of 
each House, shall be those of that House, and of its members and 
committees, at the commencement of Section 21 of the Constitution 
(Forty-second Amendment) Act. 1976, and as may be evolved by such 
House of Parliament from time to time.** 

22. Amendment of Article 118. —In Article 118 of the Constitution, 

in clause (1), after the words “its procedure**, the brackets and words 
“including the quorum to constitute a meeting of the House” shall be 

inserted. 

s 

23. Insertion of new Article 131A. —After Article 1*31 of the Consti¬ 
tution, the following article shall be inserted, namely : 

“131 A. Exclusive jurisdiction of the Supreme Court in regard to questions 
as to constitutional validity of Central (1) Notwithstanding anything 

contained in any other provision of this Constitution, the Supreme 
Court shall, to the exclusion of any other court, have jurisdiction to 
determine all questions relating to the constitutional validity of any 
Central law. 
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(2) Where a High Court is satisfied— 

{a) that a case pending before it or before a court subordinate 
to it involves questions as to the constitutional validity of 
any Central law or^ as the case may be, of both Central 
and State laws ; and 

(^) that the determination of such questions is necessary for 
the disposal of the case, 

the High Court shall refer the questions for the decision of the Supreme 
Court. 

(3) Without prejudice to the provisions of clause (2), where, on 
an application made by the Attorney-General of India, the Supreme 
Court is satisfied,— 

(a) that a case pending before a High Court or before a court 
subordinate to a High Court involves questions as to the consti¬ 
tutional validity of any Central law or, as the case may be, of 
both Central and State laws ; and 

(6) that the determination of such questions is necessary for the 
disposal of the case, 

the Supreme Court may require the High Court to refer the questions 
to it for its decision. 

(4) When a reference is made under clause (2) or clause (3), 
the High Court shall stay all proceedings in respect of the case until 
the Supreme Court decides the questions so referred. 

(5) The Supreme Court shall, after giving the parties an 
opportunity of being heard, decide the questions so referred, and 

may,— 

{a) either dispose of the case itself; or 

(b) return the case to the High Court together with a copy of its 
^ iudgrnent on such questions for disposal of the case in conformity 

wiih such judgment by the High Court or, as the case may be, 

the court subordinate to it. 

24 Insertion of new Article 139A.—After Article 139 of the 
Constitution, the following article shall be inserted, namely: 

^'i39A. Transfer of certain cases. —(1) If, on an application made by 
the Attorney-General of India, the Supreme Court is satisfied that cases 
involving the same or substantially the same questions of law are 
oending before it and one or more High Courts or before two or more 
High cfouris and that such questions are substantial questions of general 
importance, the Supreme Court may withdraw the case or cases 
pending before the High Court or the High Courts and dispose of all 

the cases itself. 

(2) The Supreme Court may, if it deems it expedient so to do for 
the ends of justice, transfer any case, appeal or other proceedings 
pending before any High Court to any other High Court."" 

25 Insertion of new Article 144A.—After Article 144 of the 

Constitution, the following article shall be insetted, namely : 

‘*144A. Special provisions as to disposal of questions relating to consti¬ 
tutional validity of laws. —(1) The minimum number of Judges of the 
Supreme Court who shall sit for the purpose of determining any 
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question as to the constitutional validity of any Central law or State 
law shall be seven. 

(2) A Central law or a State law shall not be declared to be 
constitutionally invalid by the Supreme Court unless a majority of not 
less than two-thirds of the Judges sitting for the purpose of determining 
the question as to the constitutional validity of such law hold it to be 
constitutionally invalid.*^ 

26. Amendment of Article 145. —In Article 145 of the Constitution,— 

(а) in clause (1), after sub-clause (c), the following sub-clause 
shall be inserted, namely : 

rules as to the proceedings in the Court under 
Articles 131A and 139A;""; 

(б) in clause (2), for the words, brackets and figure provisions 
of clause (3)^% the words, figures, letter and brackets “provi¬ 
sions of Article 144A and of clause (3)^^ shall be substituted', 

(c) in clause (3), for the words '‘The minimum number^% the 
words, figures and letter “Subject to the provisions of 
Article 144A, the minimum number'^ shall be substituted. 

27. Substitution of new article for Article 150. —For Article 150 
of the Constitution, the following article shall be substituted, namely : 

“150. Form of accounts of the Union and of the States. —The accounts 
of the Union and of the States shall be kept in such form as the President 
may, after consultation with the Comptroller and Auditor-General of 
India, prescribe.'^ 

28. Amendment of Article 166.—In Article 166 of the Constitution, 
after clause (3), the following clause shall be inserted, namely : 

“(4) Mo court or other authority shall be entitled to require the 
production of any rules made under clause (3) for the more convenient 
transaction of the business of the Government of the State. 

29. Amendment of Article 170.—In Article 170 of the Constitution,— 

(j) in clause (2), for the Explanation, the following Explanation 
shall be substituted, namely : 

**Explanation. —In this clause, the expression ‘population^ 
means the population as ascertained at the last preceding 
census of which the relevant figures have been published : 

Provided that the reference in this Explanation to the last 
preceding census of which the relevant figures have been 
published shall, until the relevant figures for the first census 
taken after the year 2000 have been published, be construed 
as a reference to the 1971 census;'^ 

(^) in clause (3), after the proviso, the following provisos shall 
be inserted, namely : 

“Provided further that such readjustment shall take eifect 
from such date as the President may, by order, specify and 
until such readjustment takes effect, any election to the Legis¬ 
lative Assembly may be held on the basis of the territorial 
constituencies existing before such readjustment: 



CVI 


GONsrrruTioN of india 


Provided also that until the relevant figures for the first 
census taken after the year 2000 have been published, it shall 
not be necessary to readjust the total niunber of seats in the 
Legislative Assembly of each State and the division of such State 
into territorial constituencies under this clause/^. 

30. Amendment of Article 172. —(1) In Article 172 of the Constitu¬ 
tion, in clause (1), for the words “five years^* in the two places where they 
occur, the words “six years*^ shall be substituted, 

(2) The amendments made by sub-section (1) to clause (1) of Article 172 
shall apply also to every Legislative Assembly (including the Legislative 
Assembly of the State of Kerala) in existence on the date of coming into force 
of this section without prejudice to the power of Parliament with respect to 
the extension of the duration of such Assembly under the proviso to that 
clause. 

31. Amendment of Article 189. —In Article 189 of the Constitution, 
clauses (3) and (4) shall be omitted, 

32. Amendment of Article 191. —In Article 191 of the Constitution, 
for sub-clause (a) of dame (1), the following sub-clause shall be substituted, 

namely : 

“(a) if he holds any such office of profit under the Government of 
India or the Government of any State specified in the First Schedule as 
is declared by Parliament by law to disqualify its holder; . 

33. Substitution of new article for Article 192.— For ArUcle 192 of 
the Constitution, the following article shall be substituted, namely : 

“192. Decision on questions as to disqualification, —(1) If any question 
arises— 

(a) as to whether a member of a House of the Legislature of a State 
has become subject to any of the disqualifications mentioned in 

clause (1) of Article 191, or 

(o) as to whether a person, found guilty of a corrupt practice, at an 
' election to a House of the Legislature of a State under any law 
made by Parliament, shall be disqualified for being chosen as, and 
for being, a member of either House of Parliament or of a House 
of the Legislature of a State, or as to the period for which he shall 
be so disqualified, or as to the removal of, or the reduction of the 
period of, such disqualification, 

the question shall be referred for the decision of the President and his 
decision shall be final. 

(2) Before giving any decision on any such question, the President 
shall consult the Election Commission and the Election Commission may, 
for this purpose, make such inquiry as it thinks fit.*^. 

34. Amendment of Article 194. —In Article 194 of the Constitution, 
for clause (3), the following clatise shall be substituted, namely : 

*‘(3) In other respects, the powers, privileges and immunities of a 
House of the Legislature of a State, and of the members and the com¬ 
mittees of a House of such Legislature, shall be those of that House, and 
of its members and committees, at the commencement of Section 34 of 
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the Constitution (Forty-second Amendment) Act, 1976, and as may be 
evolved by such douse of the Legislature of a State, so far as may be, in 
accordance with those of the House of the People, and of its members 
and committees where such House is the Legislative Assembly and in 
accordance with those of the Council of States, and of its members and 
committees where such House is the Legislative Council.*^. 

35. Amendment of Article 208. —In Article 208 of the Constitution, 
in clause (l)^ after the words “its procedure*^, the brackets and words 
** (including the quorum to constitute a meeting of the House) shall be 
inserUd, 

36. Amendment of Article 217.—In Article 217 of the Constitution, 
in clause (2),— 

(а) in sub-clause (6), the word “or’^ shall be inserted at the end; 

(б) after sub-clause (A), the following sub-clause shall be inserted, 
namely : 

“(c) is, in the opinion of the President, a distinguished 
jurist.'^; 

(c) in the Explanation, in clause (a), for the words “has held judicial 
ofl&ce'^, the words '‘has held judicial office or the office of a 
member of a tribunal or any post, under the Union or a State, 
requiring special knowledge of law" shall be substituted. 

37. Amendment of Article 225. —In Article 225 of the Constitution, 
the proviso shall be omitted. 

38. Substitution of new article for Article 226. —For Article 226 of 
the Constitution, the following article shall be substituted, namely ; 

“226. Power of High Courts to issue certain writs. —(1) Notwithstanding 
anything in Article 32 but subject to the provisions of Article 131A and 
Article 226A, every High Court shall have power, throughout the 
territories in relation to which it exercises jurisdiction, to issue to any 
person or authority, including in appropriate cases, any Government, 
within those territories directions, orders or writs, including writs in the 
nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, 
or any of them,— 

(a) for the enforcement of any of the rights conferred by the provisions 
of Part III ; or 

(b) for the redress of any injury of a substantial nature by reason of 
the contravention of any other provision of this Constitution or 
any provision of any enactment or Ordinance or any order, rule, 
regulation, bye-law or other instrument made thereunder; or 

{c) for the redrew of any injury by reason of any illegality in any 
proceedings by or before any authority under any provision 
referred to in sub-clause (6) where such illegality has resulted in 
substantial failure of justice. 

(2) The power conferred by clause (1) to issue directions, orders or 
writs to any Government, authority or person may also be exercised by 
any High Court exercising jurisdiction in relation to the territories within 
which the cause of action, wholly or in part, arises for the exercise of 
such power, notwithstanding that the seat of such Government or 
authority or the residence of such person is not within those territories. 
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(3) No petition for the redress of any injury referred to in sub¬ 
clause (^) or sub-clause (c) of clause (1) shall be entertained if any other 
remedy for such redress is provided for by or under any other law for the 
time being in force. 

(4) No interim order (whether by way of injunction or stay or in 
any other manner) shall be made on, or in any proceedings relating to, a 
petition under clause (1) unless— 

(а) copies of such petition and of all documents in support of the plea 
for such interim order are furnished to the party against whom 
such petition is filed or proposed to be filed; and 

(б) opportunity is given to such party to be heard in the matter. 

(5) The High Court may dispense with the requirements of sub¬ 
clauses (a) and (^) of clause (4) and make an interim order ^ an 
exceptional measure if it is satisfied for reasons to be recorded in writing 
that it is necessary so to do for preventing any loss being caused to the 
petitioner which cannot be adequately compensated in money but any 
such interim order shall, if it is not vacated earlier, cease to have effect 
on the expiry of a period of fourteen days*ffom the date on which it is 
made imless the said requirements have been complied with before the 
expiry of that period and the High Court has continued the operation of 

the interim order. 

(6) Notwithstanding anything in clause (4) or clause (5), no interim 
order (whether by way of injunction or stay or in any other manner) 
shall be made on, or in any proceedings relating to, a petition under 
clause (1) where such order will have the effect of delaying any mquiry 
into a matter of public importance or any invesUgation or mquiry into 
an offence punishable with imprisonment or any action for the execution 
of anv work or project of pubUc utility, or the acquisition of any property 
for such execution, by the Government or any corporation owned or 
controlled by the Government, 

(7) The power conferred on a High Court by this article shall not 
be in derogation of the power conferred on the Supreme Court by 
clause (2) of Article 32. 

39 Insertion of new Article 226A. —After Article 226 of the Consti¬ 
tution. the following article shall be inserted, namely : 

^‘226A Constitutional validity of Central laws not to be considered in 
troceedings under Article 226.—Notwithstanding anythmg in Article 226, the 
High Court shall not consider the constitutional validity of any Central 
law in any proceedings under that article. 

40. Amendment of Article 227. —In Article 227 of the Constitution,— 

(а) for clause (1), the following clause shall be substituted, namely: 

“(1) Every High Court shall have superintendence over ail 
courts subject to its appellate jurisdiction.^^ ; 

(б) after clause (4), the following clause shall be inserted, namely : 

*‘(5) Nothing in this article shall be construed as giving to 
a High Court any jurisdiction to question any judgment pf any 
inferior court which is not otherwise subject to appeal or 
revision.'^. 

Amendment of Article 228. —In Article 228 of the Constitution, 
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tor the words “it shall withdraw the case and may—the words, figures and 
letter “it shall withdraw the case and, subject to the provisions ot 
Article 131A, may—shall be substituUd. 

Insertion of new Article 228A. —After Article 228 of the 
Constitution, the following article shall be inserted, namely : 

**228A. Special proinsions as to disposal of questions relating to constitu¬ 
tional validity of State laws,—W No High Court shall have jurisdiction to 
declare any Central law to be constitutionally invalid. 

(2) Subject to the provisions of Article 131 A, the High Court may 
determine all questions relating to the constitutional validity of any State 

law. 

(5) The minimum number of Judges who shall sit for the purpose of 
determining any question as to the constitutional validity of any State 

law shall be five : 

Provided that where the High Court consists of less than five Judges, 
all the Judges of the High Court may sit and determine such question. 

(4) A Slate law shall not be declared to be constitutionally invalid 
by the High Court unless— 

(o') where the High Court consists of five Judges or more, not less than 
two-thirds of the Judges sitting for the purpose of determining the 
validity of such law, hold it to be constitutionally invalid ; and 

(b) where the High Court consists of less than five Judges, all the 
Judges of the High Court sitting for the purpose hold it to be 

constitutionally invalid. 

(5) The provisions of this article shall have effect notwithstanding 
anything contained in this Part. 

Explanation.—In computing the number of Judges of a High Court 
for the purposes of this article, a Judge who is disqualified by reason of 
persona! or pecuniary bias shall be excluded. 

43 Insertion of now Article 257A.— After Article 257 of the Constitu¬ 
tion, the following article shall be inserted, namely 

'‘257A Assistance to States by deployment of armed forces or other forces 

of the Union _(1) The Government of India may deploy any armed force 

of the Union or any other force subject to the control of the Union for 
dealing with any grave situation of law and order in any State. 

r2) Any armed force or other force or any contingent or unit there¬ 
of deployed under clause (1) in any State shall act in accordance with 
such directions as the Government of India may issue and shall not, 
save as otherwise provided in such directions, be subject to the superin¬ 
tendence or control of the State Government or any officer or authority 
subordinate to the State Government. 

(3) Parliament may, by law. specify the powers, functions, privileges 
and liabilities of the members of any force or any contingent or unit 
thereof deployed under clause (1) during the period of such deploy¬ 
ment.'^ 

44 Amendment of Article 311.—In Article 311 of the Constitution, 
in clnuse (2),— 

(ij) the words “and where it is proposed, after such inquiry, to impose 
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on him any such penalty, imtil he has been given a reasonable 
opportunity of m^ing representation on the penalty proposed, but 
only on the basis of the evidence adduced dtxring such inquiry*' 
shall be omitted; 

(A) for the words ''Provided that this clause shall not apply—", the 
following shall be substituted, namely : 

"Provided that where it is proposed after such inquiry, to 
impose upon him any such penalty^ such penalty may be imposed 
on the basis of the evidence adduced during such inquiry and it 
shall not be necessary to give such person any opportunity of 
making representation on the penalty proposed : 

Provided fui'ther that this clause shall not apply^". 

45. Amendment of Article 312.—In Article 312 of the Constitu¬ 
tion,— 

(a) in clause (1),— 

(») for the word and figures "Part XI", the words and figures 
"Chapter VI of Part VI or Part XI" shall be substituted', 

(it) after the words "all-India services", the brackets and words 
"(including an all-India judicial service)" shall be inserted', 

(^) after clause (2), the following clauses shall be inserted, namely :— 

"(3) The all-India judicial service referred to in clause (1) 
shall not include any post inferior to that of a district judge as 
defined in Article 236. 

(4) The law providing for the creation of the all-India judicial 
service aforesaid may contain such provisions for the amendment 
of Chapter VI of Part VI as may be necessary for giving effect to 
the provisions of that law and no such law shall be deemed to be 
an amendment of this Constitution for the purposes of 
Article 368." 

46. Insertion of new Part XIVA. —After Part XIV of the Constitu¬ 
tion, the following Part shall be inserted, namely :— 

"PART XIVA 

TRIBUNALS 

323A. Administrative tribunals. —(1) Parliament may, by law, provide 
for the adjudication or trial by administrative tribunals of disputes and 
complainu with respect to recruitment and conditions of service of 
persons appointed to public services and posts in connection with the 
affairs of the Union or of any State or of any local or other authority 
within the territory of India or under tlie control of the Government of 
India or of any corporation owned or controlled by the Government. 

(2) A law made tmder clause (1) may— 

(<i) provide for the establishment of an administrative tribtmal 
for the Union and a separate administrative tribunal for each 
State or for two or more States ; 

(b) specify the jurisdiction, powers (including the power to punish 
for contempt) and authority wluch may be exercised by each 
of the said tribunals; 
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orovide for the procedure (including provisions M 

?ten and rules of evidence) to be followed by the said 

tribunals; » • • 

tf^xclude the iurisdiction of all courts, except the juris- 
^ ^ diction of the Supreme Court under ArUcle 136, with respec 
to the disputes or complaints referred to m clause (1) , 

orovide for the transfer to each such administrative tribunal 

ofTny cLes pending before any court or other authority 
immediately before the establishment of such tribunal as 
J^uld havl been within the jurisdiction of such tribunal 
Tf the causes of action on which such suits or proceedings 
are based had arisen after such establishment; 

(f) repeal or amend any order made by the President under 

clause (3) of Article 37 ID; ^ 

contain such supplemental, incidental and consequentia 
provisions (including, provisions as to fees) as Parliament 
may deem necessary for the effective functioning of. and 
for^the speedy disposal of cases by, and the enforcement of 

the orders of, such tribunals. 

131 The provbions of this article shall have effect notwitl^tand- 
ing inVIrng *ln any other provision of this Constitution or in any 

Other law for the time being in force. 

323B Tribunals for otfur The appropriate Legislature 

K law nrovide for the adjudication of trial by tribunals of any 

to make laws. 

(2) The matters referred to in clause (1) are the following, 
namely :— 

(a) le%'y> assessment, collection and enforcement of any tax; 

(fr) foreign exchange, import and export across customs 
frontiers ; 

(c) industrial and labour disputes ; 

(d) land reforms by way of acquisition by the State of any estate 
as defined in Article 31A or of any rights therein or the 
extinguishments or modification of any such rights or by 
way of ceiling on agricultural land or in any other way ; 

(tf) ceiling on urban property ; 

/ n elections to either House of Parliament or the House or 
either House of the Legislature of a State, but excluding the 
matters referred to in Article 329 and Article 329A ; 

(e) production, procurement, supply and distribution of food- 
stuffs (including edible oilseeds and oils) and such other 
ffoods as the President may, by public notification, declare 
to be essential goods for the purpose of this article and control 
of prices of such goods ; 

(A) offences against laws with respect to any of the matters 
^ specified in sub-clause (a) to (g) and fees in respect of any of 

those matters; 
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(t) any matter incidental to any of the »matters specified in 
sub-clauses {a) to (A). 

(3) A law made under clause (1) may— 

(<z) provide for the establishment of a hierarchy of tribunals; 

(A) specify the jurisdiction, powers (including the power to 
punish for contempt) and authority which may be exercised 
by each of the said tribunals ; 

(<:) provide for the procedure (including provisions as to limita¬ 
tion and rules of evidence) to be followed by the said 
■ tribunals; 

(^) exclude the jurisdiction of all courts, except the jurisdiction 
of the Supreme Court under Article 136, with respect to all 
or any of the matters falling within the jurisdiction of the 
said tribunals; r 

{e) provide for the transfer to each such tribunal of any cases 
pending before any court or any other authority immediate¬ 
ly before the establishment of such tribunal as would have 
been within the Jurisdiction of such tribunal if the causes of 
action on which such suits or proceedings are based had 
arisen after such establishment; 

(/) contain such supplemental, incidental, and consequential 
provisions (including provisions as to fees) as the appro¬ 
priate Legislature may deem necessary for the effective 
functioning of, and for the speedy disposal of cases by, and 
the enforcement of the orders of, such tribunals. 

t 

(4) The provisions of this article shall have effect notwithstanding 
anything in any other ii^rovision of this Constitution or in any other 
law for the time being in force. 

Explanation. —In this article, “appropriate Legislature^^, in rela¬ 
tion to any matter, means Parliament or, as the case may be, a State 
Legislature competent to make law* with respect to such matter in 
accordance with the provisions of Part XI. 

47. Amendment of Article 330. —In Article 330 of the Constitution, 
the following Explanation shall be inserted at the end, namely :— 

**Explanation. —In this article and in Article 332, the expression 
“population'^ means the population as ascertained at the last preced¬ 
ing census of which the relevant figures have been published : 

Provided that the reference in this Explanation to the last preced¬ 
ing census of which the relevant figures have been published shall, 
until the relevant figures for the first census taken after the year 2000 
have been published, be construed as reference to the 1971 census." 

48. Amendment of Article 352. —In Article 352 of the Constitution,— 

(fl) in clause (1), after the words “make a declaration to that 
effect", the following shall be inserted^ namely :— 

“in respect of the whole of India or of such part of the terri¬ 
tory thereof as may be specified in the Proclamation"; 

(6) in clause (2), in sub-clause (a), after the word “revoked", 
the words “or varied" shall be inserted; 
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{c) after clause (2), the following clause shall be inserted^ namely ;— 

''(2A) Where a Proclamation issued under clause (1) is varied 
by a subsequent Proclamation, the provisions of clause (2) 
shall, so far as may be, apply in relation to such sub¬ 
sequent Proclamation as they apply in relation to a 
Proclamation issued under clause (1)/^ 

49. Ameodmeiit of Article 353.— To Article 353 of the Constitution, 
the following proviso shall be added namely : 

“Provided that where a Proclamation of Emergency is in operation 
only in any part of the territory of India— 

the executive power of the Union to give directions under 
clause (fl), and 

(it) the power of Parliament to' make laws under clause (6), shall 
also extend to any State other than a State in which or in any 
part of which the Proclamation'of Emergency is in operation if 
and in so far as the security of India or any part of the territory 
thereof is threatened by activities in or in relation to the part of 
the territory of India in which the Proclamation of Emergency 

is in operation.'' 

50 Amendment of Article 356.— In Article 356 of the Constitution, 

in clause (4), for the words'‘six months", wherever they occur, the words 
“one year" shall be substituted. 

51 Amendment of Article 357.— (1) In Article 357 of the Constitu¬ 
tion, for clause (2), the following clause shall be substituted, namely : 

“(2) Any law made in exercise of the power of the Legislature of 
the State by Parliament or the President or other authority referred to 
in sub-clause (a) of clause (1) which Parliament or the President or 
such other authority would not, but for the issue of a Proclamation 
under Article 356, have been competent to make shall, after the 
Proclamation has ceased to operate, continue in force until altered or 
repealed or amended by a competent Legislature or other authority." 

(2) The amendment made by Sub-section (1) shall apply also to any 

law referred to in clause (2) of Article 357 of the Constitution which is in 

force immediately before the coming into force of this section. 

' * ¥ 

* 

52 Amendment of Article 358.— To Article 358 of the Constitution, 

the following proviso shall be added, namely : 

“Provided that where a Proclamation of Emergency is in operation 
only in any part of the territory of India, any such !aw may be made, 
or any such executive action may be taken, under this article in relation 
to or in any State or Union territory in which or in any pait of which 
the Proclamation of Emergency is not in operation, if and in so far as 
the security of India or any part of the territory thereof is threatened 
by activities in or in relation to the part of the territory of india in which 
-the Proclamation of Emergency is in operation." 

53. Amendment of Article 359. —In Article 359 of the Consti¬ 
tution,— 

(a) to clause (lA), the following proviso shall be added, namely :— 
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that where a Proclaniation of Emergency is in 
operation only in any part of the territory of India, any such law 
may be made, or any such executive action may be taken, imder 
this article m relation to or in any State or Union territory in 
which or m any part of which the Proclamation of Emergency 
IS not m operation, if and in so far as the security of India or 
any part of the territory thereof is threatened by activities in or 

m relation to the part of the territory of India in which the 
Proclamation of Emergency is in operation .^’; 

{b) to clause (2), the following proviso shall be added, namely ; 

Provided that where a Proclamation of Emergency is in 
operation only in a part of the territory of India, any such order 
shall not extend to any other part of the territory of India unless 
the President, being satisfied that the security of India or any 
part of the territory thereof is threatened by activities in or in 
relation to the part of the territory of India in which the 
Proclamation of Emergency is in operation, considers such exten* 
sion to be necessary. 

54. Amendment of Article 366. —In Article 366 of the Consti¬ 
tution,— 

(a) after clause (4), the following clause shall be inserted, namely ; 

''(4A) ‘Central law' means any law other than a State law 
but does not include any amendment of this Constitution made 
under Article 368" ; 

{h) after clause (26), the following clause shall be inserted, namely ; — 

"(26A) ‘State law' means— 

(a) _a State Act or an Act of the Legislature of a Union 

territory ; 

(b) an Ordinance promulgated by the Government of a 
State under Article 213 or by the administrator of 
a Union territory under Article 239B ; 

(c) any provision with respect to a matter in the State 
List in a Central Act made before the commence¬ 
ment of this Constitution ; 

(d ) any provision with respect to a matter in the State 
List or the Concurrent List in a Provincial Act; 

(e) any notificatian, order, scheme, rule, regulation or 
bye-law or any other instrument having the force of 
law made under any Act, Ordinance or provisions 
referred to in sub-clause (a), sub-clause (b), sub¬ 
clause (e) or sub-clause (d) ; 

(J‘) any notification, order, scheme, rule, regulation or 
bye-law or any other instrument having the force 

of law, not falling under sub-clause («), and made 

by a State Government or the administrator of a 
Union territory or an officer or authority sub¬ 
ordinate to such Government or administrator; and 

(g) any other law (including any usage or custom hav¬ 
ing the force of law) with respect to a matter in the 
State List," 
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55. Amendment of Article 368. —In Article 368 of the Constitution, 
after clause (3), the following clauses shall be inserted, namely : 

“(4) No amendment of this Constitution (including the provisions 
of Part III) made or purporting to have been made under this article 
[whether before or after the commencement of Section 55 of the Consti¬ 
tution (Forty-second Amendment) Act, 1976] shall be called in question 
in any court on any ground. 

(5) For the removal of doubts, it is hereby declared that there 
shall be no limitation whatever on the constituent power of Parliament 
to amend by way of addition, variation or repeal the provisions of this 
Constitution under this article.^' 

56. Amendment of Article 371F.—In Article ^71F of the Constitution, 
in clause (c), for the words “five years'% the words “six years^^ shall be 
substituted and for the words “four years'^ in the two places where they 
occur, the words “five years'* shall be substituted. 

57. Amendment of the Seventh Schedule. —In the Seventh Schedule 
to the Constitution,— 

(a) in List I—Union Lbt, after entry 2, the following entry shall be 
inserted namely :— 

“2A. Deployment of any armed force of the Union or any 
other force subject to the control of the Union or any contingent 
or unit thereof in any State in aid of the civil power; powers, 
jurisdiction, privileges and liabilities of the members of such 
forces while on such deployment." 

(A) in List II—State List,— 

(») in entry 1, for the words “the use of naval, military or air 
forces or any other armed forces of the Union’*, the words 
“the use of any naval, military or air force or any other arm¬ 
ed forces of the Union or of any other force subject to the 
control of the Union or of any contingent or unit thereof'* 
shall be substituted ; 

(fi) for entry 2, the following entry shall be substituted 
namely :— 

“2. Police (including railway and village police) subject 
to the provisions of entry 2A of List I.**; 

{Hi) in entry 3, the words “Administration of justice; consti¬ 
tution and organisation of all courts, except the Supreme 
Court and the High Court**; shall be omitted ; 

(ip) entries 11, 19, 20 and 29 shall be omitted ; 

(o) in entry 55, the words “and advertisements broadcast by 
radio or television** shall be inserted at the end ; 

(r) in List III—Concurrent List,— 

(i) after entry 11, the following entry shall be inserted, 
namely :— 

“llA. Administration of justice; constitution and orga¬ 
nisation of all courts, except the Supreme Court and High 
Courts.** ; 

(ii) after entry 17, the following entries shall be inserted, 
namely :— 
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'‘17A. Forests. 

i7B. Protection of wild animals and birds.^^ ; 

{Hi) after entry 20, the following entry shall be inserted, 
namely :— 

'‘20A. Population control and family planning. 

(iy) for entry 25, the following entry shall be substituted, 
namely :— 

*^‘25. Education, including technical education, medical 
education and universities, subject to the provisions of entries 
63, 64, 65 and 66 of List I; vocational and technical training 
of labour/'; 

(p) after entry 33, the following entry shall be inserted, 
namely :— 

‘*^33A. Weights and measures except establishment of 
standards.". 


58. Special provisions as to pending petitions under Arti¬ 
cle 226._(1) Notwithstanding anything contained in the Constitution, every 

petition made under Article 226 of the Constitution before the appointed 
day and pending before any High Court immediately before that day 
(such petition being referred to in this section as a pending petition) and any 
interim order (whether by way of injunction or stay or in any other manner) 
made on, or in any proceedings relating to, such petition before that day 
shall be dealt with in accordance with the provisions of Article 226 as subs¬ 
tituted by Section 38. 


(2) In particular, and without prejudice to the generality of the provisions 
of sub-section (1), every pending petition before a High Court which would 
not have been admitted by the High Court under the provisions of Article 226 
as substituted by Section 38 if such petition had been made after the appoin¬ 
ted day. shall abate and any interim order (whether by way of injuction or 
stay or in any other manner) made on, or in any proceedings relating to, 

such petition shall stand vacated : 


Provided that nothing contained in this sub-section shall alfect the right 
of the petitioner to seek relief under any other law for the time being m 
force inject of the matters to which such petition relates and in com- 
DutinK the period of limitation, if any, for seeking such relief, the period 
during which the proceedings relating to such petition were pending m the 

High Court shall be excluded. 

fSI Every interim order (whether by way of injunction or stay or in 
any other manner) which was made before the appointed day, on, or in 
any proceedings relating to, a pending petition [not being a pending 
oetition which has abated under sub-section (2)], and which is in force 
on that day shall, unless before the appointed day copies of such pending 
netition and of documents in support of the plea for such interim order had 
bPPn furnished to the party against whom such interim order was made and 
an opportunity had been given to such party to be heard in the matter, cease 
to have effect (if not vacated earlier),— 

fa'l on tlie expiry of a period of one month from the appointed day, 
^ ^ copies of such pending petition and the documents in 

support of the plea for the interim order are not furnished to such 
party before the expiry of the said period of one month ; or 
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(b) on the expiry of a period of four months from the appointed 
day, if the copies referred to in clause (a) have been furnished to 
such party within the period of one month referred to in that 
clause but such party has not been given an opportunity to be heard 
in the matter before the expiry of the said period of four months. 

(4) Notwithstanding anything contained in sub-section (3), every 
interim order (whether by way of injunction or stay or in any other manner) 
which was made before the appointed day, on, or in any proceedings relating 
to, a pending petition [not being a pending petition which hais abated under 
sub-section (2)], and which is in force on that day, shall, if such order has 
the effect of delaying any inquiry into a matter of public importance or any 
investigation or inquiry into an offence punishable with imprisonment or any 
action for the execution of any work or project of public utility, or the acqui¬ 
sition of any property for such execution, by the Government or anv corpora¬ 
tion owned or controlled by the Government, stand vacated. 

Explanation ,—In this section,“appointed day^' means the date on which 
Section 38 comes into force. 

59. Power of the President to remove difficulties.—(1) If any 

difficulty arises in giving effect to the provisions of the Constitution a.s amend¬ 
ed by this Act (including any difficulty in relation to the transition from the 
provisions of the Constitution as they stood immediately before the date of the 
President's assent to this Act to the provisions of the Constitution as amended 
by this Act), the President may, by order, make such provisions, including 
any adaptation or modification of any provision of the Constitution, as 
appear to him to be necessary or expedient for the purpose of removing the 
difficulty : 

Provided that no such order shall be made after the expiry of two years 
from the date of such assent. 

(2) Every order made under sub-section (1) shall, as soon as may be 
after it is made, be laid before each House of Parliament. 


THE CONSTITUTION (FORTY-THIRD AMENDMENT) 

ACT, 1977^ 


[13th Aprils li)78] 

An Act further to amend the ConAitution of India 

Be it enacted by Parliament in the Tweniy-eightii Year of the Republic 
of India as follows : — 

1. Short title.—Tliis At l may be called ihe Constiunion (Koily-ihit d 
Ainondmenl) Act, 1977. 

.i. Omission of Article 310. —Article 3iD of the ConstiiuiLori ^hall 
be omilted. 


I. Received ib<- assriii of the Presid* nt on Aptil 13, 197b. published in of India, 

Kxtra., Part IT, Section 1, dated I3ih .April, l'l70. pp. 117-]b. 
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3. Omission of Article 32A.—(1)* Article 32A of the Constitution 

shall be omitted. ' ' 

(2) Any proceedings pending before the Supreme Court under Article 32 
of the Constitution immediately before the commencement of this Act may 
be dealt with by the Supreme Court as if the said Article 32A had been 
omitted with effect on and from the Ist'day of FeT^ruary, 1977. 

4. Omission of Article 131A. — (1) Article 131A of the Constitution 
shall be omitted. 

(2) Notwithstanding anything contained* in* sub>section (1), where 
immediately before the commencement of this Act any reference made by 
a High Court under the said Article 1$1A is pending before the Supreme 
Court, the Supreme Court may, having regard to— 

(a) the stage at which the reference is so pending; and 

(b) the ends of justice, 

either deal with the case as if that article had not been omitted or return 
the case to the High Court for disposal as if that article had been omitted 
with effect on and from the 1st day of February, 1977. 

5. Omission of Article 144A..— (1) Article 144A of the Constitution 
shall be omitted. 

(2) Any case pending before the Supreme Court immediately before 
the commencement of this Act may be dealt with by the Supreme Court as 
if the said Article 144A had been omitted with effect on and from the 1st 
day of February, 1977. 

6. Amendment of Article 145.—In Article 145 of the Constitution,^— 

(a) in clause (I), in sub-clause (cc), for the words, hgures and letters 
“Articles 131A and 139A*', the word, Rgures and letter “Article 139A'' 
shall be substituted ; 

{b) in clause (2), the words, figures and letter “Article 144A and 
oP' shall be omitted ; 

(c) in clause (3), the words, figures and letter “Subject to the 
provisions of Article 144A,^-' shall be omitted. 

I. Amendment of Article 226.—In Article 226 of the Constitution, 
in clause (I), the words, figures and letters “but subject to the provisions of 
Article 131 A and Article 22GA" shall be omitted. 

8. Omission of Article 226A. — (1) Article 226A of the Constitution 
shall be omitted 

(2) Any proceedings pending before a High Court under Article 226 
of the Constitution immediately before the commencement of this Act may 
be dealt with by the High Court as if the said Article 226A had been omitted 
with effect on and from the 1st day of February, 1977. 

9. Amendment of Article 228.—In Article 228 of the Constitution, 
in the opening - portion, the words, figures and letter, “subject to the pro¬ 
visions of Article 13 lA/^ shall be omitted. 

10. Omission of Article 228A.—(1) Article 228A of the Constitution 
shall be omitted. 

(2) Any case pending before a High Court immediately before the 
commencement of this Act may be dealt with by the High Court as if the 
said Article 228A had been omitted with -effect on and from the 1st day of 
February, 1977. 

II. Amendment of Article 366.—In Article 366 of the Constitution, 

clause (4A) and clause (26A) shall be omitted. 
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THE CONSTITUTION (FORTY-FOURTH 

AMENDMENT) ACT, 1978 

(As PASSED BY B »TH THE HoUSES OF PARLIAMENT) 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-ninth Year of the Republic 
of India as follows : 

1. Short title and commencement. — (1) This Act may be called the 
Constitution (Forty-fourth Amendment) Act, 1978. 

(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint and different dates may 
be appointed for different provisions of this Act. 

2. Amendment of Article 19.—In Article 19 of the Constitution,— 

(a) in clause (1),— 

(i) in sub-clause (e). the word “and"" shall be inserted at the 
end ; 

(n) sub-clause (/) shall be omitted; 

b) in clause (5), for the words, brackets and letters “sub-clauses {d), 
{e) and the words, brackets and letters “sub-clauses (rf) 

and (e)"" shall be substituted. 

Amendment of Article 22-—In Article 22 of the Constitution,— 

(a) for c lause (4), the following clause shall be substituted, namely : 

‘(4) No law providing for preventive detention shall authorise 
the dclcnlion of a person for a longer period than two months 
unless an Advisory Board constituted in accordance with the 
reconunendations of the Chief Justice of the appropriate High 
Court l>as reported before the expiration of the said period ol 
two iiK.iiths that there is in its opinion sufficient cause for such 

detention ; 

Provided that an Advisory Board shall consist of a Chairman 
and not less than two other members, and the Chairman shall be 
a serving Judge of the appropriate High Court and the other mem¬ 
bers shatl be serving or retired Judges of any High Court ; 

Provided further that nothing in this clause shall authorise the 
detention of any person beyond the maximum period prescribed by 
any law made by Parliament under sub-clause {a) of clause (7). 

Explanation. —In this clause, “appropriate High Court"" 
means,— 

(?) in the case of the detention of a person in pursuance of 
an order of detention made by the Government of India 
or an officer or authority subordinate to that Govern¬ 
ment, the High Court for the Union territory of Delhi ; 
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(tt) in the case of the detention of a person in pursuance 
of an order of detention made by the Government of any 
State (other than a Union territory), the High Court for 
that State ; and 

(m) in the case of the detention of a person in pursuance 
of an order of detention made by the administrator of 
a Union territory or an officer or authority subordinate 
to such administrator, such High Court as may be 
specified by or under any law made by Parliament in 
this behalf.' ; 

(o) in clause (7),— 

(t) sub-clause (a) shall be omitted ; 

(it) sub-clause (6) shall be re-lettered as sub-clause (a) ; and 

(tit) sub-clause (c) shall be re-lettered as sub-clause (fr) and in 
the sub-clause as so re-lettered, for the words, brackets, letter 
and figure “sub-clause (<z) of clause (4)", the word, brackets 
and figure “clause (4)" shall be substituted. 

4. Assaendnaent of Ai*ticle 30.—In Article 30 of the Constitution, 
after clause (1), the following clause shall be inserted^ namely : 

'‘(lA) In making any law providing for the compulsory ^quisition 
of any property of an educational institution established and adminis^r- 
ed by a minority, referred to in clause (1), the State shaU ensure that 
the amount fixed by or determined under such law the act^isition 

of such property is such as would not restrict or abrogate the right 

guaranteed under that clause.". 

5. Oinission of heading after Article 30. —The sub-heading 
“Right to Property" occurring after Article 30 of the GonstituUon shall be 

omitted. 

6. Omission of Article 31.— Article 31 of the Constitution shall be 
omitted. 

7. Amendment of Article 31-A.— In Article 3i-A of the Conyitution, 

in clause (1), for the words and figures ‘ Article 14, Article 19 or Article 31 , 

the words and figures “Article 14 or Article 19“ shall be subsMuUd. 

8 Amendment of Article 31-C.— In Article 31-G of the Constitution. 

for the words and figures “Article 14, Article 19 or Article 31'. the words 

and figures “Article 14 or Article 19“ shall be substituted. 

9 Amendment of Article 38.—Article 38 of the Constitution shall 
be renumbered as clause (1) thereof and after the clause as so renumbered, 
the following clause shall be inserted, namely : 

“(2) The State shall, in particular, strive to minimise the in¬ 
equalities in income, and endeavour to eliminate inequalities in status, 
facilities and opportunities, not only amongst individuals but also 
amongst groups of people residing in different areas or engaged in 
different vocations.". 

10. Substitution of new article for Article 71.—For Article 71 of 

the Constitution, the following article shall be substituUd, namely : 

“71. Afalters relating to, or connected with, the election of a President or 
Vice-President. _(1) All doubts and disputes arising out of or in con- 
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nection with the election of a President or Vice-President shall be in¬ 
quired into and decided by the Supreme Court whose decision shall be 
Rnal. 

(2) If the election of a person as President or Vice-President is 
declared void by the Supreme Court, acts done by him in the exercise 
and performance of the powers and duties of the olBce of President or 
Vice-President, as the case may be, on or before the date of the deci¬ 
sion of the Supreme Court shall not be invalidated by reason of that 
declaration. 

(3) Subject to the provisions of this Constitution, Parliament may 
by law regulate any matter relating to or connected with the election of 
a President or Vice-President. 

(4) The election of a person as President or Vice-President shall not 
be called in question on the ground of the existence of any vacancy for 
whatever reason among the members of the electoral college electing 
him.''. 

11. Amendment of Article 74.—In Article 74 of the Constitution, 
in clause (1), the following proviso shall be inserted^ at the end, namely :— 

“Provided that the President may require the Council of Ministers 
to reconsider such advice, either generally or otherwise, and the Presi¬ 
dent shall act in accordance with the advice tendered after such reconsi¬ 
deration.'*. 

12. Amendment of Article 77.—In Article 77 of the Constitution, 
clause (4) shall be omitted, 

13. Amendment of Article 83.—(1) In Article 83 of the Constitution, 
in clause (2), for the words “six years" in both the places where they occur, 
the words “five years" shall be substituted. 

(2) The amendments made by sub-section (1) to clause (2) of Article 83 
shall apply also to the House of the People in existence on the date of com¬ 
ing into force of this section without prejudice to the power of Parliament 
with respect to the extension of the duration of that House under the proviso 
to that clause. 

14. Substitution of new article for Article 103.—For Article 103 of 
the Constitution, the following article shall be substituted^ namely : 

“130. Decision on questions as to disqualifications of members. —(1) If 
any question arises as to whether a member of either House of Paflia- 
ment has become subject to any of the disqualifications mentioned in 
clause (1) of Article 102, the question shall be referred for the decision 
of the President and his decision shall be final. 

(2) Before giving any decision on any such question, the President 
shall obtain the opinion of the Election Commission and shall act accord¬ 
ing to such opinion." 

15. Amendment of Article 105 —In Article 105 of the Constitution, 
in clause (3), for the words “shall be those of the House of Commons of the 
Parliament of the United Kingdom, and of its members and committees, at 
the commencement of this Constitution", the words, figures and brackets 

shall be those of that House and of its members and committees immedia¬ 
tely before the coming into force of Section 15 of the Constitution (Forty- 
fourth Amendment) Act, 1978" shall be substituted. 
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16. Amendment of Article 123.—In Article 123 of the CSonstitution, 
clause (4) shall be omitted, 

17. Amendment of Article 132.—In Article 132 of the Constitu¬ 
tion,— 

(a) in clause (1), for the words “if the High Court certifies^^, the 
words, figures and letter “if the High Court certifies under 
Article 134-A’' shall be substituted \ 

(A) clause (2) shall be omitted ; 

(^) in clause (3), the words “or such leave is granted,"*^ and the 
words “and, with the leave of the Supreme Court, on any other 
ground*' shall be omitted. 

18. Amendment of Article 133.—In Article 133 of the Constitution, 
in clause (1), for the words “if the High Court certifies—", the words, 
figures and letter “if the High Court certifies under Article 134-A—" shall be 

substituted. 

19 Amendment of Article 134. —In Article 134 of the Constitution, 
in sub-clause (c) of clause (1), for the word “certifies", the words, figures 
and letter ^^certifies under Article 134-A'^^ shall be substituted. 

20. Insertion of new Article 134-A. —After Article 134 of the Consti¬ 
tution, the following article shall be inserted, namely . 

‘ ‘ 134-A Certificate for appeal to the Supreme Court. —Every High Court, 
passing or making a judgment decree, final order or sentence, referred 
to in clause (1) of Article 132 or clause (1) of Article 133, or clause (I) 

of Article 134,— 

(a) may, if it deems fit so to do, on its own motion ; and 

(61 shall if an oral application is made, by or on behalf of the 
party aggrieved, immediately after the passing or making of 
such judgment, decree, final order or sentence, 

determine, as soon as may be after such passing or making, the quesUon 
whether a certificate of the nature referred to in clause (1) of Article 132. 
or clause ( 1 ) of Article 133 or, as the case may be sub-clause (r) of 
clause (1) of Article 134, may be given in respect of that case. 

21 Amendment of Article 139-A.—In Article 139-A of the Constitu¬ 
tion, for clause (1), the following clause shall be substituUd, namely: 

“(1) Where cases involving the same or substantially the same 
questions of law are pending before the Supreme Court and one or 
more High Courts or before two or more High Courts and the Supreme 
Court is satisfied on its own motion or on an applicatioh made by the 
Attorney-General of India or by a party to any such case that such 
questions are substantial questions of general importance, the Supreme 
Court may withdraw the case or cases pending before the High Court or 
the High Courts and dispose of all the cases itself: 

Provided that the Supreme Court may after determining the said 
questions of law return any case so withdrawn together with a copy of 
its judgment on such questions to the High Court from which the case 
has been withdrawn, and the High Court shall on receipt thereof, 
proceed to dispose of the case in conformity with such judgment." 
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22- of Article 150.—-In. Article 150 of the Constitution, 

for the words “after consultation with*', the words “on the advice of" shall 

be substiiuted. 

23. Amendment of Article 166.—In Article 166 of the Constitution, 
clause (4) shall be omitUd. 

24. Amcndnaent of Article 172.—(1) In Article 172 of the Consti¬ 
tution, in clause (1), for the words “six years" in both the places where they 
occur, the words “five years" shall be substituted. 

(2) The amendments made by sub-section (1) to clause (1) of 
Article 172— 

(u) shall not apply to any existing State Legislative Assembly the 
period of existence whereof as computed from the date appointed 
for its first meeting to the date of coming into force of this 
section (both dates inclusive) is more than four years and eight 
months but every such Assembly shall, unless sooner dissolved, 
stand dissolved on the expiry of— 

(t) a period of four months from the date of coming into force 
of this section ; or 

(w) a period of six years from the date appointed for its first 
meeting, 

whichever period expires earlier; 

(b) shall apply to every other existing State Legislative Assembly 
without prejudice to the power of Parliament with respect to the 
extension of duration of such Assembly under the proviso to the 
said clause (1). 

Explanation I. —In its application to the Legislative Assembly 
of the State of Sikkim referred to in clause (A) of Article 371-F of 
the Constitution, this sub-section shall have effect as if— 

(«) the date appointed for the first meeting of that Assembly 
were the 26th day of April, 19« 5 ; and 

(it) the references in clause {a) of this sub-section to “four years 
and eight months" and “six years" were references to “three 
years and eight months" and “five years" respectively. 

Explanation II. —In this sub-section, “existing State Legislative 
Assembly" means the Legislative Assembly of a State in existence 
on the date of coming into force of this section. 

25. Substitution of new article for Article 192.—For Article 192 of 
the Constitution, the following article shall be substituted^ namely : 

'‘192. Decision on questions as to disqualijications of members. —(1) If 
any question arises as to whether a member of a House of the Legislature 
of a State has become subject to any of the disqualifications mentioned 
in clause (1) of Article 191, the question shall be referred for the 
decision of the Governor and his decision shall be final. 

(2) Before giving any decision on any such question, the Governor 
shall obtain the opinion of the Election Commission and shall act 
according to such opinion." 

26. Amendment of Article 194.—In Article 194 of the Constitution, 
in clause (3), for the words “shall be those of the House of Commons of the 
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Parliament of the United Kingdom, and of its members and committees, at 
the commencement of this Constitution'', the words, figures and brackeU 
“shall be those of that House and of its members and committees immediately 
before the coming into force of Section 26 of the Constitution (Forty-fourth 
Amendment) Act, 1978" shall be substituted, 

27. Amendment of Article 213.—In Article 213 of the Constitution, 
clause (4) shall be emitted. 

28. Amendment of Article 217.—In Article 217 of the Constitution, 
in clause (2),— 

(а) in sub-clause (6) the word “or" occurring at the end shall be 
omitted ; 

(б) sub-clause (^) shall be omitted, 

(r) in the Explanation, clause (a) shall be re-lettered as clause (aa) 
and before clause (aa) as so re-lettered, the following clause shall 
be inserted, namely : 

“(a) in computing the period during which a person has 
held judicial office in the territory of India, there shall be 
included any period, after he has held any judicial office, during 
which the person has been an advocate of a High Court or has 
held the office of a member of a tribunal or any post, tmder the 
Union or a State, requiring special knowledge of law." 

29. Amendment of Airticle 225.-~In Article 225 of the Constitution, 
the following proviso shall be inserted at the end, namely : 

**Provided that any restriction to which the exercise of original 
jurisdiction by any of the High Courts with respect to any matter 
concerning the revenue or concerning any act ordered or done in the 
collection thereof was subject immediately before the commencement 
of this Constitution shall no longer apply to the exercise of such 
jurisdiction.". 

30. Amendment of Article 226.—In Article 226 of the Constitution,— 

(a) in clause (1), for the portion beginning with the words “writs 
in the nature of habeas corpus, mandamus, prohibition, quo warranto 
and certiorari, or any ot them" and ending with the words 
“such illegality has resulted in substantial failure of justice", 
the following shall be substituted, namely : 

“Writs in the nature oi habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, or any of them, for the enforcement 
of any of the rights conferred by Part HI and for any other 
purpose." i 

(b) for clauses (3), (4), (5) and (6), the following clause shall be 
substituted, namely : 

“(3) Where any party against whom an interim order, 
whether by way of injunction or stay or in any other manner, 
is made on, or in any proceedings relating to, a petition under 
clause (1), without— 

(а) furnishing to such party copies of such petition and all 
documents in support of the plea for such interim order ; 
and 

(б) giving such party an opportunity of being heard. 
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makes an application to the High Court for the vacation of such 
order and furnishes a copy of such application to the party in 
whose favour such order has been made or the counsel of such 
party, the High Court shall dispose of the application within a 
period of two weeks from the date on which it is received or from 
the date on which the copy of such application is so furnished, 
whichever is later, or where the High Court is closed on the last 
day of that period, before the expiry of the next day afterwards on 
which the High Court is open ; and if the application is not so 
disposed of, the interim order shall, on the expiry of that period, 
or, as the case may be, the expiry of the said next day, stand 
vacated.*^; 

(c) clause (7) shall be renumbered as clause (4). 

31. Anaendment o£ Article 227.—In Article 227 of the Constitution,— 

(a) for clause (1), the following clause shall be substituted, 
namely : 

“(1) Every High Court shall have superintendence over 
all courts and tribunals throughout the territories in relation to 
which it exercises jurisdiction,'* ; 

(/») clause (5) shall be omitted. 

32. Anaendnaent of Article 239-B.—In Article 239-B of the Consti¬ 
tution, clause (4) shall be omitted. 

33. Omission of Article 257-A. —Article 257-A of the Constitution 
shall be omitted. 


34. Insertion of new Chapter IV in Part XII. —In Part XII of the 
Constitution, after Chapter III, the following Chapter shall be inserted, 
namely : 


“Chapter IV.— Right to Property 

300-A. Persons not to be deprived of property save by authority of law .—No 

person shall be deprived of his property save by authoriry of law.". 

35. Amendnaent of Article 329. —In Article 329 of the Constitution, 
in the opening portion, the words, figures and letter “but subject to the 
provisions of Article 329-A" shall be omitted. 

36. Omission of Article 329-A. —Article 329-A of the Constitution 
shall be omitted. 

37. Amendment of Article 352. —In Article 352 of the Constitution,— 
(a) in clause (1),— 

(i) for the words “internal disturbance", the words “armed 
rebellion" shall be substituted", 

(«) the following Explanation shall be inserted at the end, 
namely : 

Explanation .—A Proclamation of Emergency declaring 
that the security of India or any part of the territory 
thereof is threatened by war or by external aggression or 
by armed rebellion may be made before the actual occur¬ 
rence of war or of any such aggression or rebellion, if the 
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President is satisfied that there is imminent danger 

thereof.^'; 

(*) for clauses (2), (2-A) and (3), the following clauses shall be 
substituted, namely : 

“(2) A Proclamation issued under clause (1) may be 
varied or revoked by a subsequent Proclamation. 

(3) The President shall not issue a Proclamation under 
clause (1) or a Proclamation varying such Proclamation unless 
the decision of the Union Cabinet (that is to say, the Council 
consisting of the Prime Minister and other Ministers of Cabinet 
rank appointed under Article 75) that such a Proclamation may 
be issued has been communicated to him in writing. 

(4) Every Proclamation issued under this article shall be 
laid before each House of Parliament and shall, except where 
it is a Proclamation revoking a previous Proclamation, cease to 
operate at the expiration of one month unless before the expira- 
tion of that period it has been approved by resolutions of both 
Houses of Parliament: 

Provided that if any such Proclamation (not being a Pro> 
clamation revoking a previous Proclamation) is issued at a time 
when the House of the People has been dissolved, or the 
dissolution of the House of the People takes place during the 
period of one month referred to in this clause, and if a resolu¬ 
tion approving the Proclamation has been passed by the Council 
of States, but no resolution with respect to such Proclamation 
has been passed by the House of the People before the expira¬ 
tion of that period, the Proclamation shall cease to operate at 
the expiration of thirty days from the date on which the House 
of the People first sits after its reconstitution, unless before the 
expiration of the said period of thirty days a resolution 
approving the Proclamation has been also passed by the House 
of the People. 

(5) A Proclamation so approved shall, unless revoked, 
cease to operate on the expiration of a period of six months 
from the date of the passing of the second of the resolutions 
approving the Proclandation under clause (4) : 

Provided that if and so often as a resolution approving 
the continuance in force of such a Proclamation is passed by 
both Houses of Parliament the Proclamation shall, unless 
revoked, continue in force for a further perio4 six months 
from the date on which it would otherwise have ceased to 
operate under this clause : 

Provided further that if the dissolution of the House of 
the People takes place during any such period of six months 
and a resolution approving the continuance in force of such 
Proclamati*>n has been passed by the Council of States but no 
resolution with respect to the continuance in force of such 
Proclamation has been passed by the House of the People 
during the said period, the Proclamation shall cease to operate 
at the expiration of thirty days from the date on which the 
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House of the People Hrst sits after its reconstitution unless 
before the expiration of the said period of thirty days, a 
resolution approving the continuance in force of the Proclama¬ 
tion has been also passed by the House of the People. 

(6) For the purposes of clauses (4) and (5), a resolution 
may be passed by either House of Parliament only by a majority 
of the total membership of that House and by a majority of not 
less than two-thirds of the members of that House present and 

voting. 

(7) Notwithstanding anything contained in the foregoing 
clauses, the President shall revoke a Proclamation issued under 
clause (1) or a Proclamation varying such Proclamation it the 
House of the People passes a resolution disapproving, or, as the 
case may be, disapproving the continuance in force ot, such 

Proclamation. 

(8) Where a notice in writing signed by not less ^an 
one-*^enth of the total number of members of the House of me 
People has been given, of their intention to move a resolution 
for disapproving, or, as the case may be, for disapproving the 
continuance in force of, a Proclamation issued under clause (l) 
or a Proclamation varying such Proclamation,— 

(а) to the Speaker, if the House is in session ; or 

(б) to the President, if the House is not in session, 

a special sitting of the House shall be held within fourteen 
days from the date on which such notice is received by the 
Speaker, or, as the case may be, by the President, for the 
purpose of considering such resolution, j 

(c) clause (4) shall be renumbered as clause (9) and in the clause 
as so renumbered, for the words “internal disturb^ce m 
both the places where they occur, the words armed rebellion 

shall be substituted ; 

{d ) clause (5) shall be omitted, 

38. Amendment of Article 356.~ln Article 356 of the Constitution,— 

(а) in clause (4),— 

(») for the words, brackets and hgure “one year from the 
date of the passing of the second of the resolutions 
approving the Proclamation under clause (3)", the words 
“six months from the date of issue of the Proclamation^' 
shall be substituted ; 

(li) in the first proviso, for the words “one year", the words 
“six months" shall be substituted \ 

(til) in the second proviso, for the words “one year^', the words 
‘*six months" shall be substituted', 

(б) for clause (5), the following clause shall be substituted, 
namely : 

“(5) Notwithstanding anything contained in clause (4), a 
resolution with respect to the continuance in force of a Procla¬ 
mation approved under clause (3) for any period beyond the 
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expiration of one year from the date of issue of such Proclama¬ 
tion shall not be passed by either House of Parliament unless— 

(<i) a Proclamation of Emergency is in operation, in the whole 
of India or, as the case may be, in the whole or any part 
of the State, at the time of the passing of such resolution, 
and 

(6) the Election Commission certifies that the continuance in 
force of the Proclamation approved under clause (3) during 
the period specified in such resolution is necessary on 
account of difficulties in holding general elections to the 
Legislative Assembly of the State concerned. 

39. Amendment of Article 358. —Article 358 of the Constitution shall 
be renumbered as clause (1) of that article, and— 

{a) in clause (1) as so renumbered,— 

(*) in the opening portion, for the words “While a Proclamation 
of Emergency is in operation*^, the words “While a Procla¬ 
mation of Emergency declaring that the security of India or 
any part of the territory thereof is threatened by war or by 
external aggression is in operation^* shall be substituted i 

(it) in the proviso, for the words “where a Proclamation of 
Emergency'' the words *‘where such Proclamation of Emer¬ 
gency" shall be substituted ; 

(b) after clause (1) as so renumbered, the following clause shall be 
inserted, namely : 

“(2) Nothing in clause (I) shall apply— 

(а) to any law which does not contain a recital to the 
effect that such law is in relation to the Proclamation 
of Emergency in operation when it is made ; or 

(б) to any executive action taken otherwise than under 
a law containing such a recital." 

40, Amendment of Article 359.—In Article 359 of the Constitution,— 

(а) in clauses (1) and (I-A), for the words and figures “the rights 
conferred by Part III", the words, figures and brackets “the 
rights conferred by Part III (except Articles 20 and 21)" shall 
be substituted ; 

(б) after clause (1-A), the following clause shall be inserted, 
namely : 

“(1-B) Nothing in clause (1-A) shall apply— 

(a) to any law which does not contain a recital to 
the effect that such law is in relation to the 
Proclamation of Emergency in operation when 
it is made ; or 

(^) to any executive action taken otherwise than 
under a law containing such a recital.". 
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41. Amendment of Article 360. —In Article 360 of the Constitution,— 

(a) for clause (2), the following clause shall be substituted^ 
namely : 

**(2) A Proclamation issued under clause (1)— 

(tf) may be i#»vokea or varied by a subsequent Pro¬ 
clamation ; 

(6) shall be laid before each House of Parliament; 

(tf) shall cease to operate at the expiration of two 
months, unless before the expiration of that period 
it has been approved by resolutions of both Houses 
of Parliament : 

Provided that if any such Proclamation is issued at a time 
when the House of the People has been dissolved or the dissolu¬ 
tion of the House of the People takes place during the period of 
two months referred to in sub-clause (c), and if a resolution 
approving the Proclamation has been passed by the Co^cil of 
States, but no resolution with respect to such Proclamation has 
been passed by the House of the People before the expiration of 
that period, the Proclamation shall cease to operate at the 
expiration of thirty days from the date on which the House of 
the People first sits after its reconstitution, unless before the 
expiration of the said period of thirty days a resolution 
approving the Proclamation has been also passed by the House 
of the People.''; 

(A) clause (5) shall be omitted. 

42. Insertxon of ncwr Article 361-A. —After Article 361 of the Consti¬ 
tution, the following article shall be inserted, namely :— 

“361-A. Protection of publication of proceedings of Parliament and State 
Legislatures. —(1) No person shall be liable to any proceedings, civil or 
criminal, in any court in respect of the publication in a newspaper of a 
substantially true report of any proceedings of either House of Parlia- 
ment or the Legislative Assembly, or, as the case may be, either House 
of the Legislature, of a State, unless the publication is proved to have 
been made with malice : 

Provided that nothing in this clause shall apply to the publicauon 
of any report of the proceedings of a secret sitting of either House of 
Parliament or the Legislative Assembly, or, as the case may be, either 
House of the Legislature, of a State. 

(2) Clause (1) shall apply in relation to reports or matters broadcast 
by means of wireless telegraphy as part of any programme or service 
provided by means of a broadcasting station as it applies in relation to 
reports or matters published in a newspaper. 

Explanation. —In this article, ‘newspaper' includes a news agency 
report containing material for publication in a newspaper. 

43. Amendment of Article 371-F. —-In Article 371-F ol the Consti¬ 
tution, in clause (c), for the words “six years", the words “five years" shall 



be subsHttUedi and for the words **five years^' in both the places where they 
occur, the words *‘four years*' shall be subfHtuUd. 

44. Amendment of the Ninth Schedule. —In the Ninth Schedule to 
the Constitution, Bntries 87, 92 and 130 shall be omitUd, 

45. Amendment of the Gonatitation (Forty-second Amendment) 
Act, 1976. —In the Constitution (Forty-second Amendment) Act, 1976, 
Sections 18, 19, 21, 22, 31, 32, 34, 35, 58 and 59 shall be omitted. 



AMENDED TEXT OF THE ARTICLES OF THE 
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List of Articles affected bv Constitution 38th to 

44th Amendment Acts 


Preamble 

Art. 19(l)(/) & (5) 
Art. 22(4) & (7) 

Art. 30(1A) 

Art. 31 
Art. 31A 
Art. 31C 
Art. 31D 
Art. 32A 
Art. 38(2) 

Art. 39(/ 

Art. 39A 
Art. 43A 
Art. 48A 
Art. 51A 
Art. 55 
Art. 71 
Art. 74(1) 

Art. 77(4) 

Art. 81(3) 

Art, 82 
Art. 83 

Art. 100(3) & (4) 
Art. 102(1) (a) 

Art. 103 
Art. 105(3) 

Art. 118(1) 

Art. 123(4) 

Art. 131A 
Art. 132 
Art. 133 
Art. 134(1) (r) 

Art. 134A 
Art. 139A 
Art. 144A 
Art. 145 
Art. 150 
Art. 166(4) 

Art. 170 
Art. 172(1) 

Art. 189(3) & (4) 
Art. 191(l)(a) 


Art. 192 
Art. 194(3) 

Art. 208(1) 

Art. 213(4) 

Art. 217(2)(c) 
Art. 225 
Art. 226 
Art. 226A 
Art. 227(1) & (5) 
Art. 228 
Art. 228A 
Art. 239B(4) 

Art. 257A 
Art. 297 
Art. 300A 
Art. 311 
Art. 312 
Art. 316(2) 

Art. 323A 
Art. 323B 


Art. 329 
Art. 329A 
Art. 330 
Art. 352 
Art. 353 

Art. 356(4) & (5) 
Art. 357(2) 

Art. 358 
Art. 359 


Art. 360(2) & (5) 
Art. 361A 


Art. 366(4A) & (26A) 
Art. 368(4) & (5) 

Art. 371F(c) 

Sch. VII, List I 
Entry 2A 
Sch. VII, List II 

Entries 1, 2, 3, 11, 
Sch. VII, List III 


19, 20, 29, 55 


Entries llA, 17A, 20A, 25, 33A 
Sch. IX 


Entries 87> 124, 125-188 & 92, 130 
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Position of Articles amended by 38th to 44th Amendments after the 

publication of the 6th Edition of this book 

—Only that portion of the article which has sufiTered amendment has been given 
here. For the remaining portion of these articles see in the book itself. 


WE, THE PEOPLE OF INDIA, having solemnly resolved 
to constitute India into a ^[SOVEREIGN SOCIALIST 
SECULAR DEMOCRATIC REPUBLIC] and to secure 
to all its citizens : 


FRATERNITY assuring the dignity 
the ‘[unity and integrity of the nation] ; 


of the individual and 


19. Protection of certain rights regarding freedona of speech, 

— (1) All citizens shall have the right— 


(/) 

a 




] 


(5) Nothing in ®[sub-clauses (d) and («)] of the said clause shall 
the operation of any existing law in so far as it imposes, or prevent the State 
from making any law impofing, reasonable restrictions 
of the rights conLrred by the said sub-clauses either m the 
general public or for the protection of the interests of any Scheduled Tribe. 


22 . 

♦ 


and detention i 

% 

* ♦ 


No law providing for preventive detention shall authorise the 
detention of a person for a longer period than two months umess an Ad^ory 
Board constituted in accordance with *e recommendations ^hief 

Justice of the appropriate High Court has reported befor^he expiration of 
the said period oftwo months that there is in us opinion sufficient cause for 

such detention : 

Provided that an Advisory Board shall consist of a Chairman and not 
less than two other members, and the Chairman shall be a serving Judge 


1 Subs by the Constitution (Forty-second Amendment) Act, 1976, S. 2 (w.e.f. 3-1-1977). 
2. Omifted by ibid. SuVcl. (/) read “to acquire, hold and dispose of property; and’*. 

3 ! Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 2 for “sub-cU. {d), 
{e) and (y).** 

4. Subs, by Constitution (Forty-fourth Amendment) Act, 1978, S. 3. 
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of the appropriate High Court and the other members shall be serving or 
retired Judges of any High Court: 

Provided further that nothing in this clause shall authorise the detention 
of any person beyond the maximum period prescribed by any law made by 
Parliament under sub-clause (u) of clause (7). 

Explanation .—In this clause, “appropriate High Court" means,— 

(i) in the case of the detention of a person in pursuance of an order 
of detention made by the Government of India or an officer or 
authority subordinate to that Government, the High Court for the 
Union territory of Delhi; 

(li) in the case of the detention of a person in pursuance of an order 
of detention made by the Government of any State (other than 
a Union territory), the High Court for that State ; and 

(m) in the c<ise of the detention of a person in pursuance of an order 
of detention made by the administrator of a Union territory or 
an officer or authority subordinate to such administrator, such 
High Court as may be specified by or under any law made by 
Parliament in this behalf.J 

♦ * * * ♦ 

(7) Parliament may by law prescribe 

®[<i] the maximum period for which any person may in any class 
or classes of cases be detained under any law providing for 
preventive detention j and 

the procedure to be followed by an Advisory Board in an 
inquiry under ®[clause (4)]. 


30. Right of nsinoritiea to establish and ad m inister 
institntion s. 





* 




a 


’[(lA) In making any law providing for the compulsory acquisi^ 
tion of any property of an educational institution establbhed and 
administered by a minority, referred to in clause (1), the State shall 
ensure that the amount fixed by or determined under such law for the 
acquisition of such property is such as would not restrict or abrogate the 
right guaranteed under that clause.] 


8 |-» * 

31. [Compulsory acquisition of property.^ ^[Omittcd'\. 

5. CUuse (a) omitud and cl*, (fc) and (f) re-lttUred a* cl*, (a) and (*) by the Constitution 
(Forty-fourth Amendment) Act, 1978, S. 3. 

6 . Subs, by ibid, for *'*ub-cl. (a) of cl. (4)”. 

7. Ins. by the ComtUulion (Forty-fourth Amendment) Act, 1978, S 

0. Sub-heading “Right to property” omitted by the Constitution (Forty-fourth Amend¬ 
ment) Act, 1978, S. 5. 

9. Omitted by ibid.^ S. 6. Art. 31 before omission read as follows : 

31. Compulsory acquisition of property.—~{y) No person shall be deprived of his property 
save by authority of law. 

(2) No property ihall be compuliorily acquired or requisitioned save for a public 
purpose and save by authority of a law which provides for acquisition or requisitioning 



CONSTITUTION OF INDIA 


^^[Saving of Certain Laws\ 

31A. Saving of laws providing for acquisition of estates, 

tc.—(1) Notwithstanding anything contained in Article 13, no law pro¬ 
viding for— 

♦ ♦ * ♦ ^ 

shall be deemed to be void on the ground that VI oV'a rdkT 19V ^ 

away or abridges any of the rights conferred by “[Article 14 or Article 19J . 

***** 

31C. Saving of laws giving effect to cer^n directive princi¬ 
ples.— Notwithstanding anything contained in Article 13, no law S'vmp 
effect to the policy of the State towards securing >*[all or any of the princi 


amount is to be given otherwise than in cash . 

Provide that in making -V I- 

property of an 30 the State shall ensure that the amount fixed by or 

uUcr iulh° Uw"^or the acquUition of s ch as would not 

restrict or abrogate the right guaranteed under that clause. , to 

(2A) Where a law ftVo^VrLlUI^w^^^ 

glairinh°;ri^tmi|ned to provMe ^ 

Shall ageel an, such law a, is 

referred to in cl. (2)- —f-rred to in cl (2) made by the I-egislature of a State 

shall^hlvetffrfnnren luVh law, havin,r bei;n reserved for the consideration of the 

President, has ri^cived -ommcncemcnt of this Constiiulion in the Legislature 

(4) If BUI pending at the reserved for the 

of a State has. after g received his® assent, then, notwithstanding 

Xthi^g I^thU Sonsriution, the law »o Rented to shall no. be called m question m 
“y court on the ground that it contravenr^ the provisions of cl. (2). 

***' provisions 

of cl. (6) apply, or ^ w r i. 

(b) the provisions of any law which the State may hereafter make— 

(») for the purpose of imposing or levying any lax or penalty, or 

(«) for the promotion of public health or the prevention of danger to life 

or property, or . . 

(in) in pursuance of any agreement entered into betsveen the Gov^ment 

^ ' of the Dominion of India or the Government of India and the Govern¬ 

ment of any other country, or otherwise, with respect to property 
declared by law to be evacuee property. 

Anv law of the State enacted not more than eighteen m^onths before the 

Constitution may within three months from such commencement 
to th^ PrSdent for h Jcertification j and thereupon, if the President by 
so certifies, it shall not be called in question in any court on the 
public notifi contravenes the provisions of cl. (2) of this article or has contravened 
SrpltwIn,VfVXrec! W ‘f s.’’299 of .he Gpvcrimen. of India AC. 1935 
10 Ins by the Constitution (Forty-second Amendment) Act, 1976, S. 3 (w.e.f. 3-1-1977). 

11 ! Subs, by Constitution (Forty-fourth Amendment) Act. 1978, S. 7 for '‘Article 14, Article 

12. /^°hy th^Constitution (Forty-second Amendment) Act, 1976, S. 4 (w.e.f. 3-1-1977). 
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pies laid down in Part IV] shall be deemed to be void on the ground that 
it is inconsistent with, or takes away or abridges any of the rights conferred 
by «rArticle 14 or Article 19] ^^[and no law containing a declaration that 
it is for giving effect to such policy shall be called in question in any court 
on the ground that it does not give effect to such policy] : 

Provided that where such law is made by the Legislature of a State, the 
provisions of this Article shall not apply thereto unless such law, having been 
reserved for the consideration of the President, has received his assent. 


'*[31D. Saving of laws in rtspect of anti-national activities A [Om£//#rf]. 

^•[32A. Constitutional validity of State Laws not to be considered in proceeding 
under Article 52.] ^’^[^Omitted']. 


38. State to secure a social order for the promotion of welfare 
of the people. 

e ♦ • • • 

i®[(2) The State shall, in particular, strive to minimise the inequali¬ 
ties in income, and endeavour to eliminate inequalities in status, facilities 
and opportunities, not only amongst individuals but also amongst groups of 
people residing in different areas or engaged in different vocations.] 

39. Certain princaplea of policy to be followed hy the State.—The 

State shall, in particular, direct its policy towards securing— 

♦ * ♦ * ♦ 

i»[(y’) that children are given opportunities and facilities to develop in a 
healthy manner and in conditions of freedom and dignity and that 
childhood and youth are protected against exploitation and 
against moral and material abandonment]. 


*^[39A. Equal justice and free legal aid. —The State shall secure 
that the operation of the legal system promotes justice, on a basis of equal 
opportunity, and shall, in particular, provide free legal aid, by suitable legis¬ 
lation or schemes or in any other way, to ensure that opportunities for secur¬ 
ing justice are not denied to any citizen by reason of economic or other dis¬ 
abilities.] 

13. Sub by the Constitution (Forty-fourth Amendment) Act, 1978, S. 8. 

14. In Kesavartanda Bharati V . State of Kerata, (1973) 4 SCC 225, the Supreme Cojrt held 
the provisions in brackets to be Invalid. 

15. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 5 (w.e.f 3-I-I977) 
and omitted hy the Constitution (Forty-third Amendment) Act, 1977, S. 2 (assented, to 
on 13-4-1978). 

16. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 6 (w.e.f. 1-2-1977). 

17. Omitted hy the Constitution (Forty-third Amendment) Act, 1977, S. 3(1) (assented to on 
13-4-1978). Section 3(2) provides; 

**(2) Any proceedings pending before the Supreme Court under Art. 32 of the 
Consttitution immediately before the commcncemect of this Act may be debt with by 
the Supreme Court as tf the said Art. 32A bad been omitted with e^ecc on and from 
the 1st day of February, 1977.** 

18. Ins. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 9. 

19. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 7 (w.e.f. 3-1-1977). 

20. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 8 (w.e.f. 3-1-1977). 
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™ of workers in management of industries.— 

Ihe btate shall take steps, by suitable legislation or in any other way to 
seci^e the participation of workers in the management of imdertakinss 
establishments or other organisations engaged in any industry.] * 

and improvement of environment and safe- 
gnardmg of forests and wild life.— The State shall endeavour to protecc 
^d improve the environment and to safeguard the forests and wild life of 
the country.] 

a»[FART IVA 

FUNDAMENTAL DUTIES 

51A. Fnndanmental duties.— 

\_See Page ci supra^ 

55. M a nn er of election of President. 

• • * ♦ * 

^[Explanation ,—In this article, the expression “population'-* means the 
population ascertained at the last preceding census of which the relevant 
figures have been published ; 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the 
relevant figures for the first census taken after the year 2000 have been 
published, be construed as a reference to the 1971 census.] 

*^[71. Matters relating to, or connected with, the election of a 
^■’esident or Vice-President. —(I) AU doubts and disputes arising out of or 
m connection with the election of a President or Vice-President shall be 
inquired into and decided by the Supreme Court whose deci^on shall be final. 

(2) If the election of a person as President or Vice-President is 
declared void by the Supreme Court, acts done by him in the exercise 
and performance of the powers and duties of the office of President or 
Vice-President, as the case may be, on or before the date of the decision 
of the Supreme Court shall not be invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, Parliament may 
by law regulate any matter relating to or connected with the election of 
a President or Vice-President. 

(4) The election of a person as President or Vice-President shall not 
be called in question on the ground of the existence of any vacancy for 
whatever reason among the members of the electoral college electing him.] 

74. Council of Ministers to aid and advise’President.— ^*[(1) 
There shall be a Council of Ministers with the Prime Minister at the head 

21. Ins. by the Constitution (Forty-second Amendment^ Act, 1976, S. 9 (w.c.f. 3-1-1977). 

22. Ins. by ibid., S. 10 (w.c.f. 3-1-1977). 

23. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 11 (w.c.f. 3-1-1977). 

24. Subs, by the Constitution Forty-second Amendment) Act, 1976 S. 12 (w.c.f. 3-1-1977). 

25. Subs, by the Constitution (Forty fourth Amendmec.) Act, 1978, S. 10 for what was subs. 
by the Coiutitution (Thirty-ninth Amendment), Act, 1975, S. 2 (10«8-75). 

26. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 13 (w.e.f. 3-1-1977). 
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to aid and advise the President who shall, in the exercise of his functions, 
act in accordance with such advice] : 

*^[Provided that the President may require the Council of Ministers to 
reconsider such advice, either generally or otherwise, and the President sljnll 
act in accordance with the advice tendered after such reconsideration.] 

♦ ♦ • ♦ • 

77. Conduct of business of the Government of India. 

♦ • ♦ • * 

31 Composition of the House of the People. 

♦ e ♦ * ♦ 

(3) In this article, the expression “population'^ means the population as 
ascertained at the last preceding census of which the relevant figures have 
been published : 

^•[Provided that the reference in this clause to the last preceding census 
of which the relevant figures have been published shall, until the relevant 
figures for the first census taken after the year 2000 have been published, be 
construed as a reference to the 1971 census.1 

* • • ♦ ♦ 

82. Readjustment after each census. —Upon the completion of each 
census, the allocation of seals in the House of the People to the States and 
the division of each State into territorial constituencies shall be readjusted by 
such authority and in such manner as Parliament may by law determine : 

Provided that such readjustment shall not affect representation in the 
House of the People until the dissolution of the then existing House : 

••[Provided further that such readjustment shall take effect from such 
date as the President may, by order, specify and until such readjustment 
takes effect, any election to the House may be held on the basis of the 
territorial constituencies existing before such readjustment: 

Provided also that until the relevant figures for the first census taken 
after the year 2000 have been published, it shall not be necessary to readjust 
the allocation of seats in the House of the People to the States and the divi¬ 
sion of each State into territorial constituencies under this article.] 

83. Daratioa of Houses of Parliament.—(1) The Council of States 
shall not be subject to dissolution, but as nearly as possible one-third of the 
members thereof shall retire as soon as may be on the expiration of every 
second year in accordance with the provisions made in that behalf by Parlia¬ 
ment by law. 


27. Ins. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 11. 

28. by the Constitution (Forty-fourth Amendment) Act, 1978, S, 12, what was 
by the Constitution (Forty-second Amendment) Act, 1976, S. 14 (w.e.f. 3-1-1977). 

29. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 15 (w.e.f. 3-1-1977). 

30. Ins. by the Constitution (Fourty-»e€ond Amendment) Act, 1976, S. 16 iw.e.f. 3-1-1977). 
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(2) The House of the People, unless sooner dissolved, shall continue for 
3'[five years] from the date appointed for its first meeting and no longer and 
the expiration of the said period of ^^ffive years] shall operate as a dissolution 
of the House : 

Provided that the said period may, while a Proclamation of Emergency 
is in operation, be extended by Parliament by law for a period not exceeding 
one year at a time and not extending in any case beyond a period of six 
months after the Proclamation has ceased to operate. 

100. \roting in Houses, power of Houses to act notwitbstanding 
vacancies and quorum. 

**[(3) Until Parliament by law otherwise provides, the quorum to consti¬ 
tute a meeting of either House of Parliament shall be one-tenth of the total 
number of members of the House. 

(4) If at any time during a meeting of a House there is no quorum, 
it shall be the duty of the Chairman or Speaker, or person acting as 
such, either to adjourn the House or to suspend the meeting until there is a 
quorum.] 

102. Disqualification for membership. —(1) A person shall be 
disqualified for being chosen as, and for being, a member of either House of 
Parliament— 

®*[(a) if he holds any office of profit under the Government of India or 
the Government of any State, other than an office declared by 
Parliament by law not to disqualify its holder;] 

« 

^[103. Decision on questions as to disqualifications of mem¬ 
bers. —(1) If any question arises as to whether a member of either House of 
Parliament has become subject to any of the disqualifications mentioned in 
clause (1) of Article 102, the question shall be referred for the decision of the 
President and his decision shall be final. 

(2) Before giving any decision on any such question, the President shall 
obtain the opinion of the Election Commission and shall act according to 
such opinion.] 


31. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 13(1) for **a£x years'*. 
S. 13, sub-sec. (2) reads: 

**Xhe amendments made by sub-scc. (1) to cl. (2) of Art. 83 shall apply also to the 
House of the People in exbtence on the date of coming into force of this section without 
prejudice to the power of Parliament with respect to the extension of the duration of 
that House under the proviso to that clause.** 

32. Restored by the Constitution (Forty-fourth Amendment) Act, 1978 which rtpsaUd 
S. 18 of the Constitution (Forty-second Amendment) Act, 1976 which had omitted c\». (3) 
and (4) but had not been brought into force. 

33. Restored by the Constitution (Forty-fourth Amendment) Act, 1978 by repeating 
S. 19 of the Constitution (Fortv-second Amendment) .^ct, 1976 which had substituted 
cl. (a) but had not been brought into force till then. 

34. Subs, by the Constitution (Forty-fourih Amendment) Act, 1978, S, 14 for what was 
subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 20 (w.e.f. 3-1-1977). 
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105. Powers, privileges, etc., of tlie Houses of Parliameiit anid 
of the members and committees tliereof. 

* * « 4t « 

^®f(3) In other respects, the powers, privileges and immunities of each 
House of Parliament, and of the members and the committees of each House, 
shall be such as may from time to time be defined by Parliament by law, 
and, until so defined, ®*£shall be those of that House and of its members and 
committees immediately before the coming into force of Section 15 of the 
Constitution (Forty-fourth Amendment) Act, 1978.] 

♦ ♦ • ♦ ♦ * 

118. Rules of procedure. —(1) Each House of Parliament may 
make rules for regulating, subject to the provisions of this Constitution, its 
procedure ♦ ♦] and the conduct of its business. 

» » ♦ ♦ ♦ 

123. Power of President to promulgate Ordinances during 
recess of Parliament. 


* 


* 


«8[(4) 3»j;* 


* 



* 


* 


♦ 


Exclusive jurisdiction oj^ the Supreme Court in r'egurd to qut. >lions as to 
constitutional validity of Central laws.\ *^lOmitted], 


132. Appellate jurisdiction of Supreme Court in appeals from 
High Courts in certain cases. — (1) An appeal shall lie to the Supreme 
Court from any judgment, decree or final order of a High Court in the terri¬ 
tory of India whether in a civil, criminal or other proceeding, ‘^fif the High 
Court certifies under Article 134AJ that the case involves a substantial ques¬ 
tion of law as to the interpretation of this Constitution. 


35 


36 

37 


38 

39. 

40 

41. 


Original cl. (3) restored by the Constitution (Forty-fourth Amendntent) Act, 1978 S. 45 
rtpMltne S. 21 of the Constituiioa (Forty-Second Amendment) Act, 1976 which 
had substituted cl. (3) but had not been brought into force till then. 

Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 15. 

Wo^sw. by the Constitution (Forty-second Amendment) Act. 1976, S. 22 omitted by 
the CoMtituUon (Forty-fourth Amendment) Act. 1978 by repealing S. 22 of that Act 
which had not been brought into force till then. 

Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975. S. 2 (retrospectively). 

OmitUd by the Constitution (Forty-fourth Amendment) Act, 1978. S. 16. 

Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 23 (w.e.f. 1-2-1977) 

O/niMrrf by the Constitution (Forty-third Amendment) Act. 1977 S 4n / 

13-4-1978). Section 4(2) provides: ly//, b. 4(1) (^assented to on 

(а) the stage at which the reference is so pending; and 

(б) the ends of justice, 

either deal with the case as if that article had nnr j 

High Court for disposal as if that article had been omitted wlth^effec^on 

1st day of February, 1977.” omitted with effect on and from the 

Subs, by the Constiiution (Forty-fourth Amendment) Act, 1978, S. 17. 


42. 
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(2) «[• * ■•] 

(3) Whore such a certificate is given, *»[♦ * •] any party in the case 

may appeal to the Supreme Court on the ground that any such question as 
aforesaid has been wrongly decided **l* * ’*']. 

Explanation .—^For the purposes of this ^ticle, the expression “final 
order" includes an order deciding an issue which, if decided in favour of the 
appellant, would be sufficient for the final disposal of the case. 

133. Appellate jorisdsction of Sapreme Court io appeal* from 
High Courts in regard to civil matters. 

Supreme Court from any judgment, decree or final order in a civil 
proceeding of a Higti Coiirt^in the territory of lndi& ^*[if the High Gotirt 
certifies under Article 134A]— 

(а) that the case involves a substantial question of law of general 
importance; and 

(б) that in the opinion of the High Court the said question needs to 
be decided by the Supreme Court. 


134. Appellate jurisdiction of Supreme Court in regud to 
criminal matters.— ^1) An appeal shall lie to the Supreme Court from any 
judgment, final order or sentence in a.crimmai proceeding of a High Court 
in the territory of India if the High Court—* 

* • * - • 

(c) **^[certifies under Article 134A] that the case is a fit one for appeal 
to the Supreme Court: 

Piovided that an appeal under su^b-clause (r) shall lie ^“ch 

provisions as may be made in that behalf under clause (1) of Arucle 145 and 
fo such conditioi's as the High Court may establish or require. 


«ri34A Certificate for appeal to the Supreme Court.— Every High 
i-. . «;r.cr makinff a iudement, decree, final order, or sentence, refer- 

?ed“m irc'^^fe oTo^a! tfefe if2 or clause (1) of Article 133. or clause (1) 

of Article 134,— 

(a) may, if it deems fit so to do, on its own motion; and 

{b\ shall, if an oral application is made, by or on behalf of the party 
aggrieved, immediately after the passing or making of such judg¬ 
ment, decree, final order or sentence. 


determine, as soon as may be after such passing or making, ^e quesfaon 

whether a certificate of the nature referred to in dame (i) of Artick 
132 or clause (1) of Article 133 or, as the case may be, sub-clause (r) 
of clause (1) of Article 134, may be given in respect of that case.] 


43. OmitUd hy ibiJ. .n- 9 o c ta 

44 Subs by the Consdtution (Forty-fourth Amendment) Act, 1978, S. 18. 

45. Subs, by the Conititution (Forty-fourth Amendment) Act, 1978, S. 19- 

46. Ins. by ibid., S. 20. 
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^*[139A. Transfer of certain cases. — ^^[(1) Where cases involving the 
same or substantially the same questions of law are pending before the 
Supreme Court and one or more High Courts or before two or more High 
Courts and the Supreme Court is satisfied on its own motion or on an 
application made by the Attorney-General of India or by a party to any 
such case that such questions are substantial questions of general importance, 
the Supreme Court may withdraw the case or cases pending before the High 
Court or the High Courts and dispose of all the cases itself: 

Provided that the Supreme Court may after determining the said ques¬ 
tions of law return any case so withdrawn together with a copy of its judg¬ 
ment on such questions to the High Court from which the case has been 
withdrawn, and the High Court shall on receipt thereof, proceed to dispose 
of the case in conformity with such judgment.] 

(2) The Supreme Court may, if it deems it expedient so to do for the 
ends of justice, transfer any case, appeal or other proceedings pending before 
any High Court to any other High Court.] 

*®[144A. Special provisions as to disposal of questions relating to constitutional 
validity of laws']. ^[Omitted]. 

145. Rules of Court, etc. — (I) Subject to the provisions of any law 
made by Parliament the Supreme Court may from time to time, with the 
approval of the President, make rules for regulating generally the practice 
and procedure of the Court including— 

* « « 4i e 

rules as to the proceedings in the court under •^[Article 139A]] ; 

(2) Subject to the ^“[provisions of “*[* * *] clause (3)], rules made 
under this article may fix the minimum number of Judges who are to sit 
for any purpose, and may provide for the powers of single Judges and 
Division Courts. 

(3) ®*[ ♦ ♦] The minimum number] of Judges who are to sit for 

the purpose of deciding any case involving a substantial question of law as to 


47. Ins. by ibc Coastitulion (Forty-second Amendment) Act, 1976, S- 24 (w.e.f. 1-2-1977). 

48. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 21. 

49. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 25 (w.e.f. 1-2-1977). 

50. OmitUd hy the Constitution (Forty-third Amendment) Act, 1977, S. 5(1) (assented toon 
13-4-1978). Section 5(2) provides: 

'*(2) Any case pending before the Supreme Court immediately before the com- 
raencement of this Act may be dealt with by the Supreme Court as if the said Art. 144A 
had been omitted with effect on and from the 1st day of February, 1977.** 

51. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 26 (w.e.f. 1-2-1977). 

52. Subs, by the Constitution (Forty-third Amendment) Act, 1977, S. 6(a) (w.e.f. 13*4-1978) 
for the words “Articles 131A and 139A’* 

53. Subs, by the Constitution ^Forty-second Amendment) Act, 1976, S. 26 (w.e.f. 1-2-1977). 

54. The words ‘‘Article 144A and of’* omittsd bv the Constitution (Forty-third Anoendment) 
Act, 1977, S. 6(*) (w.e.f. 13-4-1978). 

55. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 26 (w.e.f. 1-2-1977). 

56. The words “Subject to the provisions of Article 144A’*, omitted by the Constitution 
(Forty-third Amendment) Act, 1977, S. 6(c') (w.e.f. 13-4-1978). 
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the interpretation of this Constitution or for the purpose of hearing any 
reference under Article 143 shaJl be five : 

Provided that, where the Court hearing an appeal under any of the 
provisions of this Chapter other than Article 132 consists of less than five 
Judges and in the course of the hearing of the appeal the Court is satisfied 
that the appeal involves a substantial question of law as to the interpretation 
of this Constitution the determination of which is necessary for the disposal 
of the appeal, such Court shall refer the question for opinion to a Court 
constituted as required by this clause for the purpose of deciding any case 
involving such a question and shall on receipt of the opinion dispose of the 
appeal in conformity with such opinion. 

« ♦ 4 : * 

^^[150. Form of accounts of the Union and of the States. —The 
accounts of the Union and of the States shall be kept in such form as the 
President may, *®[on the advice ofj the Comptroller and Auditor-General 
of India, prescribe.] 

166. Conduct of business of the Government of a State. 

* ♦ 4 > ♦ 


69 


[( 4 )] [•“* * 



170. Composition of the Liegislative Assemblies. 

♦ # * ♦ * 

^^[Explanation .—In this clause, the expression “population means the 
population as ascertained at the last preceding census of which the relevant 
figures have been published : 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the 
relevant figures for the first census taken after the year 2000 have been publi¬ 
shed, be construed as a reference to the 1971 census.] 

(3) Upon the completion of each census, the total number of seats in 
the Legislative Assembly of each State and the division of each State 
into territorial constituencies shall be readjusted by such authority and in 
such manner as Parliament may by law determine : 

Provided that such readjustment shall not affect representation in the 
Legislative Assembly until the dissolution of the then existing Assembly : 

^^[Provided further that such readjustment shall take effect from such 
date as the President may, by order, specify and until such readjustment 
takes effect, any election to the Legislative Assembly may be held on the 
basis of the territorial constituencies existing before such*readjustment: 

^ - 

57. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 27 (w.e.f. 1-4-1977), 

58. Subs, by Che Constitution (Forty-fourth Amendment) Act, 1978, S. 22 for the words 
**after consultation with'*. 

59. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 28 (w.e.f. 3-1-1977). 

60. Omitted by the Constitution (Forty-fourth Amendment) Act, 1978, S. 23. 

61. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 29 (w.e.f. 3-1-1977). 

62. Ins. by the Constitution (Forty-second Amendment) Act, 1976. S. 29. 
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Provided also that until the relevant figures for the first census taken 
after the year 2000 have been published, it shall not be necessary to readjust 
the total number of seats in the Legislative Assembly of each State and the 
division of such State into territorial contituencies under this clause.J 

172. Duration of State Legislatures- —(1) Every Legislative 
Assembly of every State, unless sooner dissolved, shall continue for ‘“[five 
years] from the date appointed for its first meeting and no longer arid the 
expiration of the said period of ®®[five years] shall operate as a dissolution of 
the Assembly : 

Provided that the said period may, while a Proclamation of Emergency 
is in operation, be extended by Parliament by law for a period not exceeding 
one year at a time and not extending in any case beyond a period of six 
months after the Proclamation has ceased to operate. 

189. Voting in Houses, power of Houses to act notwithstand" 
ing vacancies and quorum. 

* « 4c « « 

•^[(3) Until the Legislature of the State by law otherwise provides, the 
quorum to constitute a meeting of a House of the Legislature of a State 
shall be ten members or one-tenth of the total number of members of the 
House, whichever is greater. 


63. Subs, by the Constitution- (Forty-fourth Amendment) Act, 1978, S. 24(1) for the 
words **six years’* which were by the Constitution (Forty-second Amendment) 

Act, 1976 S. 30 (w.e.f. 3-1-1977). Section 24(2) provides: 

**(2) The amendments made by sub-section (1) to clause (1) of Article 172— 

(a) shall not apply to any existing State Legislative Assembly the period of 
existence whereof as computed from the date appointed for its first meeting to the 
date of coming into force of this section (both dates inclusive) is more than four 
years and eight months but every such Assembly shall, unless sooner dissolved, 
stand dissolved on the expiry of— 

(0 a period of four months from the date of coming into force of this 
section ; or 

(it) a period of six years from the date appointed for its 6rst meeting, 
whichever peri<^ expires earlier; 

(b) shall apply to every other existing State Legislative Assembly without 
prejudice to the power of Parliament with respect to the extension of duration of such 
Assembly under the proviso to the said clause (1). 

Explanation /.—In its application to the Legislative Assembly of the State of 
Sikkim referred to in clause (b) of Article 37IF of the Constitution, this sub-section 
shall have effect as if— 

(t) the date appointed for the first meeting of that Assembly were the 2nth 
day of April, 1975; and 

(»i) the references in clause (a) of this sub-section to “four years and eight 
months*’ and “six years” were references “to three years and eight months** 
and “five years’* respectively. 

Explanation II .—In this sub-section, “existing State Legislative Assembly” means 
the Legislative Assembly of a State in existence on the date of coming into force of 
this section.” 

64. CUuscs (3) and (4) restored by the Constitution fForty-fourth Amendment) Act, 1978, 
S. 45, by repealing S. 31 of the Constitution (Forty-second Amendment) Act, 1976 
which had omitted them but bad not been brought into force till then. 
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^ (4) ^ If at any unie during a meeting of the Legislative Assembly of the 
Legislative Council of a State-thre is no quorum, it shall be the duty of the 
Speaker or Chairman, or person acting as such, either to adjourn the House 
or to suspend the meeting until there is a quorum.] 

191. Disqualifications for membersliip. —(1) A person shall be 
disqualified for being chosen as, and for being, a member of the Legislative 
Assembly or Legislative Council of a State— 

®*[(a) if he holds any office of profit under the Government of India or 
the Goveinment of any State specified in the First Schedule, other 
than an office declared by the Legislature of the State by law 
not to disqualify its holder ;] 

4t « ^ « 

^^[192. Decision on questions as to disqualifications of mem- 
bers. —(1) If any question arises as to whether a member of a House of the 
Legislature of a State has become subject to any of the disqualifications 
mentioned in clause (1) of Article 191, the question shall be referred for the 
decision of the Governor and his decision shall be final. 

(2) Before giving any decision on any such question, the Governor 
shall obtain the opinion of the Election Commission and shall act according 
to such opinion.] 

194. Powers, privileges, etc., of the Houses of Legislatures and 
of tbe naembers and comnaittees thereof. 

* * * * * 

•’[(3) In other respects, the powers, privileges and immunities of a House 
of the Legislature of a State, and of the members and the committees of a 
House of such Legislature, shall be such as may from time to time be defined 
by the Legislature by law, and, until so defined, «®[shaU be those of that 
House and of its members and committees immediately before the coming 
into force of Section 26 of the Constitution (Forty-fourth Amendment) Act,' 

1978 .] 

* * * * * 

208. Rules of procedure. —(1) A House cf the Legislature of a 
State may make rules for regulating, subject to the provisions of this 
Constitution, its procedure * *] and the conduct of its 

business. 

^ * 


65. Clause (a) as it existed before the Constitution (Forty-second Amendmeni) Act, 1976 
restored by the Constitution (Forty-fourth Amendment) Act, 1978, S. 45, by repealing 
S. 32 of that Act which had not been brought into force till then. 

66. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 25. 

67 Original cl. (3) restored by the Constitution (Forty-fourth Amendmeni) Act, 1978, 
S. 45, by repealing S. 34 of the Constitution (Forty-second Amendment) Act, 1976 which 
had replaced cl. (3) but had not been brought into force till then. 

68. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 26. 

69. Words ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 35, emifWrf by 
the Constitution (Forty-fourth Amendment) Act, 1978, 8.45, by repealing S. 35 of 
that Act which had not been brought into force till then. 
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213. Power of Goveroor to promnlgRte Ordinance® doring 
recee® o£ ljegi®latiire. 

♦ ♦ • ♦ ♦ 

70 [( 4 ) 71 |;* ♦ •]] 


217. Appointment and conditions of the office of a Judge of a 
High Court. 

• e ♦ * • 

(2) A person shall not be qualified lor appointment as a Judge of a High 
Court unless he is a citizen of India and— 





Explanation .—For the purposes of this clause— 

■'♦fCa) in computing the period during which a person has held judicial 
office in the territory of India, there shall be included any period, 
after he has held any judicial office, during which the person has 
been an advocate of a High Court or has held the office of a mem¬ 
ber of a tribunal or any post, under the Union or a State, requir¬ 
ing special knowledge of law ;] 

in computing the period during which a person has been an 
advocate of a High Court, there shall be included any period 
during which the person ’®[has held judicial office or the office of 
a member of a tribunal or any post, under the Union or a State, 
requiring special knowledge of law] after he bacame an advocate ; 

ib) in computing the period during which a person has held judici^ 
office in the territory of India or been an advocate of a High 
Court, there shall be included any period before the commence¬ 
ment of this Constitution during which he has held judicial office 
in any area which was comprised before the fifteenth day of 
August, 1947, within India as defined by the Government of 
India Act, 1935, or has been an advocate of any High Court in 
any such area, as the case may be. 

* ♦ ♦ ♦ ♦ 


225. Jurisdictioii of existing High Court®. 

♦ ♦ ♦ ♦ ♦ 

• 

"[Provided that any restriction to which the exercise of original jurisdic¬ 
tion by any of the High Courts with respect to any matter concerning the 
revenue or concerning any act ordered or done in the collection thereof was 


70. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 3 (retrospectively). 

71. Omittsd hy the CoostitutLon (Forty-fourth Amendment) Act, 1978, S. 27. 

72. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 36, 

73. Omittsd by the Constitution (Forty-fourth Amendment) Act, 1978, S. 28 the clause “is, 
in the opinion of the President, a distinguished jurist*’ 

74. Ins. by ibid. 

75. RsUttsrsd hy ibid, for cl. (a). 

76. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 36. 

77. Rsstorsd by Constitution (Forty-fourth Amendment) Act, 1978, S. 29, the proviso 
which was omittsd by the Constitution (Forty-second Amendment) Act, 1976, S. 37 
(w.c.f. 1-2-1977). 
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subject immediately before the commencement of this Constitution shall no 

longer apply to the exercise of such jurisdiction.] 

^®[226. Power of High Courts to issue certmin writs.—(1) Not¬ 
withstanding anything in Article 32, ♦ ♦] every High Court shall 

have power, throughout the territories in relation to which it exercises 
jurisdiction, to issue to any person or authority, including in appropriate 
eases, any Government, within those territories directions, orders or writs, 
including *®rwrits in the nature of habeas corpus, mandamus, prohibition, 
warranto and certiorari, or any of them, for the enforcement of any of the 
rights conferred by Part III and for any other purpose.] 

(2) The power conferred by clause (1) to issue directions, orders or 
writs to any Government, authority or person may also be exercised by any 
High Court exercising jurisdiction in relation to the territories within which 
the cause of action, wholly or in part, arises for the exercise of such power, 
notwithstanding that the seat of such Government or authority or the 
residence of such person is not within those territories. 

®^[(3) Where any party against whom an interim order, whether by way 
of injunction or stay or in any other manner, is made on, or in any proceed¬ 
ings relating to, a petition under clause (1), without— 

(a) furnishing to such party copies of such petition and all documents 
in support of the plea for such interim order; and 

(A) giving such party an opportunity of being heard, 

makes an application to the High Court for the vacation of such order and 
furnishes a copy of such application to the parly in whose favour such order 
has been made or the counsel of such party, the High Court shall dispose of 
the application within a period of two weeks from the date on which it is 
received or from the date on which the copy of such application is so furnish¬ 
ed, whichever is later, or where the High Court is closed on the last day of 
that period, before the expiry of the next day afterwards on which the 
High Court is open; and if the application is not so disposed of, the interim 
order shall, on the expiry of that period, or, as the case may be, the expiry 
of the said next day, stand vacated.] 

**[W] The power conferred on a High Court by this article shall not be 
in derogation of the power conferred on the Supreme Court by clause (2) of 
Article 32.] 

NOTE 

Section 58 of the Constitution (Forty-second Amendmeot) Act, 1976 providing for 
*'Special provisions as to pending petitions under Artiele 22S** (w.e.f. l-2-1977)repealed by the 
Constitution (Forty-fourth Amendment) Act, 1978, S. 45. 


78. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 38 (w. e. f. 
1-2-1977). 

79. Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 7 (aissented to on 
13-4-1978) the viords “but subject to the provisions of Art. 131A and Art. 226A**. 

80. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 30. 

Bl. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 30 for cis. (3) to (6). 
82. Cl. (7) re-numbered by ibid. 
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••f22€-A. ConstitutioTuU validity of Central law^ not to be considered in proceed’ 
ings under Article 226.'] ^^[Omitted.] 

227. P«w«r of snporintemlence over all courts by the High 

£very High Court shall have superintendence over all courts 
and tribunals throughout the territories in relation to which it exercises 
jurisdiction.] ] 

« ♦ 4i « « 

*’[( 5 ) “[* * *]] 

228. Transfer of certain cases to High Court. —If the High Court 

is. satisfied that a case pending in a court subordinate to it involves a subs¬ 
tantial question of law as to the interpretation of this Constitution the deter¬ 
mination of which is necessary for the disposal of the case, *®[it shall with¬ 
draw the case and *®[ ♦ ♦ ♦ j may—] 

( 0 ) either dispose of the case itself, or 

(!») determine the said question of law and return the case to the 
court from which the case has been so withdrawn together with a 
copy of its judgment on such question, and the said court shall 
on receipt thereof, proceed to dispose of the case in conformity 
with such judgment. 

^^[228-A. [Special provisions as to disposal of questions relatine to consUUUional 
validity of State laws.] ^^[Omitted]. 


239-B. Power of administrator to promulgate Ordinances dur¬ 
ing recess of Ltegislature. 



* 




e 



94 


I* 



83. Ims. by the Constitution (Forty-aecand Amendment) Act, 1976, S. 39 (w.e.f. 1-2-1977). 

84. Omitted hy the Constitution (Forty-third Amendment) Act, 1977, S. 8(1) (w, e. f. 13-4- 
1978). Section 8(2) provides: **(2) Any proceedings pending before a Hi g h Court under 
Arc. 226 of the Constitution immediately before the commencement of this Act may 
be dealt with by the High Court as if the said Art. 226A had been omitted with eflect 
on and from the 1st day of February, 1977. 

85. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 40 (w.e.f. 1-2-1977). 

86. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 31. 

87. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 40 (w.e.f. 1-2-1977). 

88. Omitted hy the Constitution (Forty*foarth Amendment) Act, 1976, S. 31. 

89. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 41 (w.e.f. 1-7-1977). 

90. Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 9 (w.e.f. 13-4-1978) 
the words **subject to the provisions of Art. 131A'’. 

91. Ins. by the Constitution (Forty-second Amendment'' Act, 1976, S. 42 (w.e.f. 1-2-1977). 

92. Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 10(1) (assented to 
on 13-4-1978). Section 10(2) provides; 

“(2) Any case pending before a High Court immediately before the commence¬ 
ment of this Act may be dealt with by the High Court as if the said Art. 228A had 
been omitted with effect on and from the 1st day of February, 1977'*. 

93. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 4 (retrospectively). 

94. Omitted by the Constitution (Forty-fourth Amendment) Act, 1978, S. 32. 
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subject immediately before the commencement of this Constitution shall no 
longer apply to the exercise of such jurisdiction.] 

^*[226. Power of High Courts to issue certain writs.—(1) Not¬ 
withstanding anything in Article 32, * ♦] every High Court shall 

have power, throughout the territories in relation to which it exercises 
Jurisdiction, to issue to any person or authority, including in appropriate 
cases, any Government, within tliose territories directions, orders or writs, 
including ^fwrits in the nature of habeas corpus, mandamus^ prohibition, quo 
warranio aud certiorari, or any of them, for the enforcement of any of the 
rights conferred by Part HI and for any other purpose.] 

(2) The power conferred by clause (1) to issue directions, orders or 
writs to any Government, authority or person may also be exercised by any 
High Court exercising Jurisdiction in relation to the territories within which 
the cause of action, wholly or in part, arises for the exercise of such power, 
notwithstanding that the seat of such Government or authority or the 
residence of such person is not within those territories. 

^*[(3) Where any party against whom an interim order, whether by way 
of injunction or stay or in any other manner, is made on, or in any proceed¬ 
ings relating to, a petition under clause (1), without— 

(а) furnishing to such party copies of such petition and all documents 
in support of the plea for such interim order; and 

(б) giving such party an opportunity of being heard, 

makes an application to the High Court for the vacation of such order and 
furnishes a copy of such application to the party in whose favour such order 
has been made or the counsel of such party, the High Court shall dispose of 
the application within a period of two weeks from the date on which it is 
received or from the date on which the copy of such application is so furnish¬ 
ed, whichever is later, or where the High Court is closed on the last day of 
that period, before the expiry of the next day afterwards on which the 
High Court is open; and if the application is not so disposed of, the interim 
order shall, on the expiry of that period, or, as the case may be, the expiry 
of the said next day, stand vacated.] 

••[(4)] The power conferred on a High Court by this article shall not be 
in derogation of the power conferred on the Supreme Court by clause (2) of 
Article 32.] 

NOTE 

Section 58 of the Constitution (Forty-second Amendment) Act, 1976 providing for 
^‘Special prooisians as to pending petitions undtr Article 2^** (w.e.f. 1-2-1977)repealed by the 
Constitution (Forty-fourth Amendment) Act, 1978, S. 45. 


78. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 38 (w. e. f. 
1-2-1977). 

79. Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 7 (assented to on 
13-4-1978) the viords “but subject to the provisions of Art. 131A and Art. 226A“. 

80. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 30. 

81. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 30 for els. (3) to (6). 

82. Cl. (7) re-numbered hy ibid. 



AMENDED TEXT OF AFFECTED ARTICLES 


CXLVn 


••f22fi*-A. Camtitutional validity of Central laws not to be considered in proceed¬ 
ings under Article 226.^ ^^[Omitted,'] 

227. of »iiperif»temlefice over all courts by tbe Higb 

Cosurt.-—“L®*[(^) Every High Court shall have superintendence over all courts 
tribunals throughout the territories in relation to which it exercises 

jurisdiction.] ] 

♦ ♦ ♦ • • 

ai[(5) M[* * *]] 

228 Transfer of certain cases to High Court. —If the High Court 
is satisHed that a case pending in a court subordinate to it involves a subs¬ 
tantial question of law as to the interpretation of this Constitutpn the deter¬ 
mination of which is necessary for the disposal of the case, «“[it shall with¬ 
draw the case and ] may ] 

(fl) either dispose of the case itself, or 

(fr) determine the said question of law and return the case to the 
court from which the case has been so withdrawn together with a 
copy of its judgment on such question, and the said court shall 
on receipt thereof, proceed to dispose of the case in conformity 
with such judgment. 

®‘[228-A. [Special provisions as to disposal of questions relating to constitutional 
validity of State laws. "I ^*[Omitted ]. 

239-B. Power of administrator to promulgate Ordinances dur- 
ing recess of Legislstnre. 


9S 


[(4) 




83. 

84. 


85. 

86 . 

87. 

88 . 

89. 

90. 

9K 

92. 


93 

94 


Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 39 (w.e.f. 1-2-1977). 

OmitUd by the Constitution (Forty-third Amendment) Act, 1977, S. 8(1) c. f. 1^4- 
1978). Section 8(2) provides: “(2) Any proceedings pending before a ^^8,^ 

Art. 226 of the Constitution immediately before the commencement of this A^ may 
be dealt with by the High Court as if the said Art. 226A had been omitted with ettect 
on and from the 1st day of February, 1977, 

Stibs. by the Constitution (Forty-second Amendment) Act, 1976, S. 40 (w.e.f. 1-2- ). 

Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 31. 

Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 40 (w.e.f. I-2-I977). 
OmiiUd by the Constitution (Forty-fourth Amendment) Act, 1978, S. 31. 

Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 41 (w.e.f. 1-7-1977). 
Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 9 (w.e.f. 13-4-1978) 
the words **subjcct to the provisions of Art* 131A • 

Ins. by the Constitution (Forty-second Amendment^ Act, 1976, S. 42 (w.e.f. 1-2-1977). 
Omitted by the Constitution (Forty-third Amendment) Act, 1977, S. 10(1) (assented to 
on 13-4-1978). Section 10(2) provides: 

«‘C2) Any case pending before a High Court immediately before the coramenci^ 
ment of this Act may be dealt with by the High Court as if the said Art. 228A had 
been omitted with effect on and from the 1st day of February, 1977 • 

Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 4 (retrospectively). 
OmiUed by the Constitution (Forty-fourth Amendment) Act, 1978, S. 32. 
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®®[257-A. AssLtance to States by deployment of armtd forces or other fortes of 
the Union}. — ^*[^Omitted.'\ 

^^[297. Tilings of value witbin territorial waters or conti* 
nental shelf and resources of the ^elusive economic zone to vest in 
the Union. —(1) All lands, minerals and other things of value underlying 
the ocean within the territorial waters, or the continental shelf, or the 
exclusive economic zone, of India shall vest in the Union and be held for the 
purposes of the Union. 

(2) All other resources of the exclusive economic zone of India shall 
also vest in the Union and be held for the purposes of the Union. 

(3) The limits of the territorial waters, the continental shelf, the 
exclusive economic zone, and other maritime zones, of India shall be such 
as may be specified, from time to time, by or under any law made by Parlia¬ 
ment.] 

[Chapter IV 
RIGHT TO PROPERTY 

300-A. Persons not to be deprived of property save by authority 
of law. —No person shall be deprived of his property save by authority of 
law.] 

311. Dismissal, removal or reduction in rank of persons em¬ 
ployed in civil capacities under the Union or a State. 

• * * • ♦ 

(2) No such person as aforesaid shall be dismissed or removed or 
reduced in rsink except after an inquiry in which he has^ been informed of 
the charges against him and given a reasonable opportunity of being heard 
in respect of those charges ** ♦] : 

^[Provided that where it is proposed after such inquiry, to impose upon 
him any such penalty, such penalty may be imposed on the basis of the 
denc e adduced during such inquiry and it shaU not be necessary to give such 
person any opportunity of making representation on the penalty proposed : 

Provided further that this clause shall not apply—] 

(n) where a person is dismissed or removed or reduced in rank on the 
ground of conduct which has led to his conviction on a criminal 

charge; or 

(6) where the authority empowered to dismiss or remove a person or 
to reduce him in rank is satisfied that for some reason, to be 
recorded by that authority in writing, it is not reasonably practi¬ 
cable to hold such inquiry ; or 


95. /ns. by the Constitution (Forty-second Amendment) Act, 1976, S. 43 (w.c.f. S-1-1977). 

96. Omitted by the Constitution (Forty-fourth Amendment) Act, 1978, S. 33. 

97. Subs, by the Constitution (Fortieth Amendment) Act, 1976, S. 2. 

98. ' /ns. by the Constitution (Forty-foxirth Amendment) Act, 1978, S. 34. 

99. by the Constitution (Forty-second Amendment) Act, 1976, S. 44 (w.c.f. 3-1- 
1977). 

1. Subs, by ibid. 
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(c> wherf^ the President or the Governor, as the case may be, is 
satisfied that in the interest of the security of the State it is not 
expedient to hold such inquiry. 

(3) If in respect of ajiy such person as aforesaid, a question arises whe¬ 
ther it is reasonably practicable to hold such inquiry as is referred to in 
clause ( 2 ), the decision thereon rf the authority empowered to dismiss or 
remove such person or to reduce him in rank shall bf' final.1 


312 All-India service*.—(1) Notwithstanding anything in ^[Chap- 
ter VI of Part VI or Part XI], if the Council of States has declared by 
resolution supported by not less than two-thirds of the members present jmd 
voting that it is necessary or expedient in the national interest so to do. 
Parliament may by law provide for the creation of one or rnore all-India 
services ^[(including an all-India judicial service)] common to the Union and 
the States, and, subject to the other provisions of this Chapter, regulate the 
recruitment, and the conditions of service of persons appointed, to any such 

service. 

(2) The sei-vices known at the commencement of this Constitution as the 
Indian Administrative Service and the Indian Police Service shall be deemed 
to be services created by Parliament under this article. 

*f(3) The all-India judicial service referred to in clause (1) shall not 

include any post inferior to that of a district judge as defined in Article 236. 

(4) The law providing for the creation of the all-India judicial service 
aforesaid may contain such provisions for the amendment of Chapter VI ol 
Part VI as may be necessary for giving effect to the provisions (A that law 
and no such law shall be deemed to be an amendment of this Constitution 

for the purposes of Article 368.] 


316. 


A ppointvneDt 

« 


of office 


of member*. 
* 




(2) A member of a Public Service Commission shall hold office for a 
term of six years from the date on which he enters upon his office or until 
lie attains, in the case of ihe Union Commission, the age of sixty-five years, 

and in the case of a State Commission or a Joint Commission, the age o( 

*[sixty-two years] whichever is earlier ' 


•[PART XIVA 

TRIBUNALS 

•323-A. Administrative tribunals.— 

[See Page cx supra] 


2. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 45 (w.c.f. 3-1-1977). 

3. Ins. by ibid. 

4. Ibid. 

5. Subs, by the Constitution (Forty-first Amendment) Act, 197G, S. 2. 

6. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 46 fw.e.f. 3-1-1977). 
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^[323-B. Tribunals for other matters. 

[See Page CXI suprd\ 

329. Bar to interference by courts in electoral matters.— 

withstanding anything in this Constitution 

« e * * 

*[329-A. Special provision as to elections to Parliament in the ease of Prime 
Alinister and Speaker^. '^^[Omitted}. 

330. Reservation of seats for Scbednled Castes and Scbednled 
Tribes in the House of the People. 

* s « s « 

"^^[Explanation. —In this article and in Article 332, the expression 
“population’^ means the population as ascertained at the last preceding cens¬ 
us of which the relevant figures have been published : 

Provided that the reference in this Explanation to the last preceding cen** 
sus of w’hich the relevant figures have been published shall, until the relevant 
figures for the first census taken after the year 2000 have been published, be 
construed as a reference to the 1971 census.] 

352. Proclamation of Bmergencsy.—(1) If the President is satisfied 
that a grave emergency exists whereby the security of India or of any part of 
the territory thereof is threatened, whether by war or external aggression or 
'*[arm#»d rebellion], he may, by Proclamation, make a declaration to that 
effect i*[in respect of the whole of India or of such part of the territory 
thereof as may be specified in the Proclamation]. 

^^[Explanation. —A Proclamation of Emergency declaring that the security 
of India or any part of the territory thereof is threatened by war or by 
external aggression or by armed rebellion may be made ^.before the actual 
occurrence of war or of any such aggression or rebellion, if the President is 
satisfied that there is imminent danger thereof.] 

*®[(2) A Proclamation issued under clause (1) may be varied or revoked 
by a subsequent Proclamation. 

(3) The President shall not issue a Proclamation under clause (1) or a 
Proclamation varying such Proclamation unless the decision of the Union 
Cabinet (that is to say, the Council consisting of the Prime Minister and 
other Ministers of Cabinet rank appointed under Article 75) that such a 
Proclamation may be issued has been communicated to him in writing. 

7. Subs, by the Constitution (Thirty-ninth Amendment) Act, 1975, S. 3 (10-8-1975). 

8. The words “but subject to the provisions of Art. 329A** omitted by the Constitution 
(Forty-fourth Amendment) Act, 1978, S. 35. 

9. Inr. by the Constitution (Thirty-ninth Amendment) Act, 1975, S. 6 (10-8-1975). 

10. Omitted hy the Constitution (Forty-fourth Amendment) Act, 1978, S. 36. 

11. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 47 (w.c.f. 3-1-1977). 

12. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 37 for “internal 

disturbance**. ,rt‘ 7 ' 7 \ 

13. fns. by the Constitution (Forty-second Amendment) Act, 1976, S. 48, (w.c.f. 3-1-1977). 

14. /ns. by the Constitution (Forty-fourth Amendment) Act 1978, S. 37. 

15. Subs, by ibid., for clauses (2), (2A) and (3). 
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(4) Every Proclamation issued under this article shall be laid before 
each House of Parliament and shaU, except where it is a Proclamation revok¬ 
ing a previous Proclamation, cease to operate at the expiration of one ^ 

uifless^before the expiration of that period it has been approved by resolutions 

of both Houses of Parliament : 

Provided that if any such Proclamation (not being a Proclamation 
revoking a previous Proclamation) is issued at a time when the House of h 
People has been dissolved, or the dissolution of the House of the People ta 

S during the period of one month referred to in this clau^, and if a 

resolution approving the Proclamation has been passed by the Council of 
States but no resolution with respect to such Proclamation has been passed 
by the House of the People before the expiration of that period, the 
nJation shall cease to operate at the expiration of thirty days from the date 
on which the House of the People first sits after its reconstitution, unless 
before the expiration of the said period of thir^ days ^ approving 

the Pr/'clamation has been also passed by the House of the People. 

(5) A Proclamation so approved shall, unless revoked, cease to operate 
on the^ expiration of a period of six months from the date of the passmg of 
the second of the resolutions approving the Proclamation under clause (4) . 

Provided that if and so often as a resolution approving the 
in force of such a Proclamation is passed by both Houses f 

Proclamation shall, unless revoked, continue m force for a ° 

six months from the date on which it would otherwise have ceased to operate 

under this clause : 

Provided further that if the dissolution of the House of the People takes 
place durino- any such period of six months and a resolution approving the 

continuance°in force of such Proclamation has been 

States but no resolution with respect to the continuance in force of such 

Proclamation has been passed by the House of the ‘^/.h'rlv 

ueriod the Proclamation shall cease to operate at the expiration of thirty 

days from the date on which the House of the People sits after its 

reconstitution unless before the expiration of the said ^ 

a resolution approving the continuance in force of the Proclamation has been 

also passed by the House of the People. 

(6) For the purposes of clauses (4) and (5), a resolution may be passed 

by either House of Parliament only by a majority of the total membe^hip,of 
that House and by a majority of not less than two-thirds of the members ot 

that House present and voting. 

(7) Notwithstanding anything contained in the foregoing clauses, the 
President shall revoke a Proclamation issued under clause (1) or a Proclama¬ 
tion varying such Proclamation if the House of the People passes a resolution 
disapproving, or, as the case may be, disapproving the continuance in force 

of such Proclamation. 


(8) Where a notice in writing signed by not less than one-tenth of the 
total number of members of the House of the People has been given, of their 
intention to move a resolution for disapproving, or, as the case may be, for 
disapproving the continuance in force of, a Proclamation issued under 
clause H) or a Proclamation varying such Proclamation,— 

(a) to the Speaker, if the House is in session ; or 
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(^) to the President, if the House is not in session, 

a special sitting of the House shall be held within fourteen days from the 
date on which such notice is received by the Speaker, or, as the case may be, 
by the President, for the purpose of considering such resolution.] 

i®[^’[9] The power conferred on the President by this article shall 
include the power to issue different Proclamations on different grounds, being 
war or external aggression or ^®[armed rebellion] or imminent danger of war 
or external aggression or ^*[armed rebellion], whether or not there is a 
Proclamation already issued by the President under clause (1) and such 
Proclamationis in operation. 

n* * •] ] 

353. Effect of Proclamation of Emergeucy.—While a Proclama¬ 
tion of Emergency is in operaiion, then— 

(a) notwithstanding anything in this Constitution, the executive 
power of the Union shall extend to the giving of directions to any 
State as to the manner in which the executive power thereof is to 
be exercised ; 

(i) the power of Parliament to make laws with respect to any matter 
shall include power to make laws conferring powers and imposing 
duties, or authorising the conferring of powers and the imposition 
of duties, upon the Union or officers and authorities of the Union 
as respects that matter, notwithstanding that it is one which is not 
enumerated in the Union List. 

““[Provided that where a Proclamation of Emergency is in operation 
only in any part of the territory of India,— 

(i) the executive power of the Union to give directions under 
clause (< 3 ), and 

(it) the power of Parliament to make laws under clause (*), 

shall also extend to any State other than a State in which or in any part of 
which the Proclamation of Emergency is in operation if and insofar as the 
security of India or any part of the territory thereof is threatened by activi¬ 
ties in or in relation to the part of the territory of India in which the 
Proclamation of Emergency is in operation.] 


356. Provisions in case of failure of constitutional macliinery 
in States. 

♦ • ♦ ♦ • 

(4) A Proclamation so approved shall, unless revoked, cease to operate 
on the expiration of a period of [“^] ““[six months from the date of issue of 
the Proclamation] : 

16. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 5 (retrospectively). 

17. Re-numbered by the Constitution (Forty-fourth Amendment) Act, 1978, S. 37 for cl. (4). 

18. Subs, by ibid., for ^‘internal disturbance**. 

19. Omitted by ibid. 

20. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 49 (w.e«f. 3-1-1977). 
21 Subs, “one year*’ for “six months*’ by the Constitution (Forty-second Amendment) Act 

1976, S. 50 (w.e.f. 3-1-1977). 

22. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 38. 
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Provided that if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed by both Houses of Parliament, 
Proclamation shall, unless revoked, continue in force for a further period of 
••[six months] from the date on which under this clause it would otherwise 
have ceased to operate, but no such Proclamation shall in any case remain 
in force for more than three years : 

Provided further that if the dissolution of the House ot the People takes 
place during any such period of ••< six months! and a resolution approving 
the continuance in force of such Proclamation has been passed by the 
Council of States, but no resolution with respect to the continuance in force 
of such Proclamation has been passed by the House of the People during the 
said period, the Proclamation shall cease to operate at the expiration of 
thirty days from the date on which the House of the People first sits after its 
reconstitution unless before the expiration of the said period of thirty days 
a resolution approving the continuance in force of the Proclamation has 
been also passed by the House of the People. 

M [2S[(5) Notwithstanding anything contained in clause (4), a resolution 
with respect to the continuance in force of a Proclamation approved under 
clause (3) for any period beyond the expiration of one year from the date of 
issue of such Proclamation shall not be passed by either House of Parliament 
unless— 

'< 2 ) a Proclamation of Emergency is in operation, in the whole of 
India or, as the case may be, in the whole or any part of the 
State, at the time of the passing of such resolution, and 

(h) the Election Commission certifies that the continuance in force 
of the Proclamation approved under clause (3) during the period 
specified in such resolution is necessary on account of difficulties 

in holding general elections to the Legislative Assembly of the 
State concerned.]] 

337. Exercise of legislative powers under Proclamation iasaed 
under Article 356. 

^ * 

*®[(2) Any Jaw made in exercise of the power of Legislature of the 
State by ParHament or the President or other authority referred to in sub¬ 
clause (a) of clause (1) which Parliament or the President or such other 
authority would not, bun for the issue of a Proclamation under Article 356, 
have been competent co make shall, after the Proclamation has ceased to 
operate, continue in force until aiteied or repealed or amended by a com¬ 
petent legislature or other authority.] 

338. Suupenaion of provisions of Article 19 during emer- 

geneses._ ^’fl] •®[VVhile a Proclamation of Emergency declaring that the 

23. Subs, by ibid.^ for “one year’*. 

24. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 6 (retrospectively), 

25. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 38. 

26. Subs, bv the Constitution (Foriy-s-cond Amendment) Act, 1976, S. &\ (w.c f. 3-1-1977). 

This amendment shall also apply to any law referred ir> in cl. (2) of Art. 357 of the 

Constitution which is in force immediately before the coming into force of this section, 

51(2)]. 

27. Ins. by the Constitution (Forty-fourth Amendment) Act. 1978, S. 39. 

28. Subs, by ibid. 



CLIV 


CONSTITUTION OF INDIA 


security of India or any part of the territory tnereof is threatend by 
war or by external aggression is in operation] nothing in Article 19 shall 
restrict the power of the State as defined in Part III to make any 
law or to take any executive action which the State would but for the 
provisions contained in that Part be competent to make or to take, but 
any law so made shall, to the extent of the incompetency, cease to have effect 
as soon as the Proclamation ceases to operate, except as respects things done 
or omitted to be done before the law so ceases to have effect: 

^•[Provided that ®®[where such Proclamation of Emergency] is in operation 
only in any part of the territory of India, any such law may be made, or any 
such executive action may be taken, under this article in relation to or in 
any State or Union territory in which or in any part of which the Proclama¬ 
tion of Emergency is not in operation, if and in so far as the security of 
India or any part of the territory thereof is threatened by activities in or 
in relation to the part of the territory of India in which the Proclamation of 
Emergency is in operation.] 

•i[(2) Nothing in clause (1) shall apply— 

(а) to any law which does not contain a recital to the effect that 
such law is in relation to the Proclamation of Emergency m 
operation when it is made ; or 

(б) to any executive action taken otherwise than under a law 
containing such a recital.] 


359. Suspension of tlie enforcement of tne rights co^errea by 
Part m during emergencies.— (1) Where a Proclamation of Emergency 
is in operation, the President may by order declare that the right to move 

any court for the enforcement of such of ‘"[the rights conferred by Part III 

(except Articles 20 and 21)] as may be mentioned in the order and aU pro¬ 
ceedings pending in any court for the enforcement of the rights so mentioned 
shaU rimain suspended for the period during which the Proclamation is in 
force or for such shorter period as may be specified in the order. 

”r(lA) While an order made under clause (1) mentioning any ol •*[the 
rights conferred by Part HI (except Articles 20 and 21)J is in operaUon. 
nothing in that Part conferring those rights shall restrict the power of the State 
as defied in the said Part to make any law or to take any executive action 
which the State would but for the provisions contained in that Part be com¬ 
petent to make or to take, but any law so made shall, to the extent of the 
incompetency, cease to have effect as soon as the order aforesaid ce^es to 
operate, except as respects things done or omitted to be done before the law 

so ceases to have effect:] 

3«[Provided that where a Proclamation of Emergency is in operation only 
in any part of the territory of India, any such law may be made, or any such 


29. Ins, by Constitution (Forty-second Amendment) Act, 1976, S. 52. 

30. Suis. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 39 (w.e.f. 3-l-I»/ ; 

31. Int. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 39. 

32. Subs, by ibid. S. 40 

33. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 7 (retrospective y). 

34. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 40. 

35. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 53 (w.e.f* 3-1-1 )• 
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executive action may be taken» under this article in relation to or in any 
State or Union territory in which or in any part of which the Proclamation 
of Emergency is not in operation, if and in so far as the security of India 
or any part of the territory thereof is threatened by activities in or in relation 
to the part of the territory of India in which the Proclamation of Emergency 
is in operation.] 

••[(IB) Nothing in clause (lA) shall apply— 

(а) to any law which does not contain a recital to the effect 
that such law is in relation to the Proclamation of Emer¬ 
gency in operation when it is made; or 

(б) to any executive action taken otherwise than under a law 
containing such a recital]. 

(2) An order made as aforesaid may extend to the whole or any part of 
the territory of India : 

•’[Provided that where a Proclamation of Emergency is in operation 
only in a part of the territory of India, any such order shall not extend to 
any other part of the territory of India unless the President, being satisfied 
that the security of India or any part of the territory thereof is threatened by 
activities in or in relation to the part of the territory of India in which the 
Proclamation of Emergency is in operation, considers such extension to be 
necessary.] 

360. Provisions as to financial emergency. 

••[(2) A Proclamation usued under clause (1)— 

(o) may be revoked or varied by a subsequent Proclamation; 

(6) shall be laid before each House of Parliament; 

(r) shall cease to operate at the expiration of two months, unless 
before the expiration of that period it has been approved by 
resolutions of both Houses of Parliameitt: 

Provided that if any such Proclamation is issued at a time when the 
House of the People has been dissolved or the dissolution of the House of the 
People takes place during the period of two months referred to in sub¬ 
clause («), and if a resolution approving the Proclamation has been passed 
by the Council of States, but no resolution with respect to such Proclamation, 
has been passed by the House of the People before the expiration of that 
period, the Proclamation shall cease to operate at the expiration of thirty 
days from the date on which the House of the People first sits after its 
reconstitution, unless before the expiration of the said period of thirty days 
a resolution approving the Proclamation has been also passed by the House 
of the People.] 

»®[(5) 

Sb. fnx. by the Constitution (Forty-fourth Amendment) Act, 1978, S. 40. 

57. Ins, by the Constitution (Forty-second Amendment) Act, 1976, S. 53 

38. Subs, by the Constitution (Forty-fourth Amendment) Act, 1978, S. 41. 

39. Ins, by the Constitution (Thirty-eighth Amendment) Act, 1975, S. 8 (retrospectively). 

40. OrniiNd hy the Constitution (Forty-fourth Amendment) Act, 1978. S. 41. 
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*i[361-A. Protection of publication of proceeding* of Parlianaent 

and State Legislatorea.—(1) No person shall be liable to any proceedings, 
civil or criminal, in any court in respect of the publication in a newspaper 
of a substantially true report of any proceedings of either House of Parlia¬ 
ment or the Legislative /assembly, or, as the case may be, either House of 
the Legislature, of a State, unless the publication is proved to have been 
made with malice : 

Provided that nothing in this clause shall apply to the publication of 
any report of the proceedings of a secret sitting of either House of Parlia¬ 
ment or the Legislative Assembly^ or, as the case may be, either House of 
the Legislature, of a State. 

(2) Clause (1) shall apply in relation to reports or matters broadcast by 
means of wireless telegraphy as part of any programme or service provided 
by means of a broadcasting station as it applies in relation to reportt or 
matters published in a newspaper. 

Explanation ,—In this article, “newspaper"" includes a news agency report 
containing material for publication in a newspaper.] 


366* Oefinitioiis.—In this Constitution, unless the context otherwise 
requires, the following expressions have the meanings hereby respectively 
assigned to them, that is to say— 


* 

«[(26A) * 

4 < 




* 


« * 

m * 


368. Power of Parlianaent to amend tbe Constitution and 
procedure therefor. 

* • * * • 

‘®[(4) No amendment of this Constitution (including the provisions of 
Pa*“t HI) made or purporting to have been made under this article ^whether 
before or after the commencement of Section 55 of the Constitution (Forty- 
second Amendment) Act, 1976] shall be caUed in question in any court 

on any ground. 

(5) For the removal of doubts, it is hereby declared that there shall be 
no limitation whatever on the constituent power of Parliament to amend by 
way of addition, variation or repeal the provisions of this Constitution under 

this acticle.] 


41. 

42. 

43. 


45. 

46. 


Ins, by the Conititution (Forty-fourth Amendment) Act, 1978, S. 42. 

Ins. by the Constitution (Forty-second Amendment) Act. 1976, S. 54 (w.c.f. 1-2-1977). 
OmitUd by the Constitution (Forty-third Amendment) Act, 1977, S. 11 (w.c.f. 13-4- 
1978 ) Cl. 4(a) read as follows: 

** *Ccntral law* means any law othei than a State law but does not include any 
amendment of thb Constitution made under Art. 368**. 

Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 54 (w.e.f. 1-2-1977). 
OmitUd by the Constitution (ForW-third Amendment) Act, 1977, S. II. (w.c.f. 13-4- 


1978). 

Ins. by the Constitution (Forty-second Amendment) Act, 


1976, S. 55 (w.e.f. 3-1-1977). 
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371-F. Special provisions with respect to the State of Sikhim.— 

Notwithstanding anything in this Constitution,— 

# • e « e 

(c) in the case of the Assembly deemed to be the Legislative Assembly 
of the State of Sikkim under clause (6), the references to the 
period of ^"'[five years] in clause (1) of Article 172 shall be cons¬ 
trued as references to a period of *’[four years] and the said period 
of ^’[four years] shall be deemed to commence from the appointed 
day; 

« « « * • 

SEVENTH SCHEDULE 
List 1—Union List 

**£2-A. Deployment of any armed force of the Union or any other force 
subject to the control of the Union or any contingent or unit thereof in any 
State in aid of the civil power; powers, jurisdiction, privileges and liabilities 
of the members of such forces while on such deployment.] 

List H—State List 

1. Public order (but not including ^®[the use of any naval, military or 
air force or any other armed force of the Union or of any other force subject 
to the control of the Union or of any contingent or unit thereof] in aid of 
the civil power). 

•^[2. Police (including railway and village police) subject to the provi¬ 
sions of Entry 2 A of List I.] 

3- Officers and servants of the High Court; pro¬ 

cedure in rent and revenue courts; fees taken in all courts except the 
Supreme Court. 

♦ « 


* * 

* • 

55. Taxes on advertisements other than advertisements published in the 
newspapers ®*Land advertisements broadcast by radio or television]. 

47. Subs, by the Conititution (Forty-fourth Amendment) Act, 1978, S. 43 for "six years", 
and "five years" in the latter two places. 

48. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 57 (w.e.f. 3-1-1977). 

49. Subs, by the Constitution (Forty-second Amendment) Act, 1976, S. 57 (w.e.f. 3-1-1977). 

50. Ibid. 

51. OmitUd by ibid. 

52. Bntry 11 emiltsd hy ibid. 

53. Entries 19 and 20 omitted by Constitution (Forty-second Amendment) Act, 1976, S. 57 
(w.e.f. 3-1-1977). 

54. Entry 29 omitted by the Constitution (Forty-second Amendment) Act, 1976, S, 57 
w.e.f. 3-1-1977). 

55. Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 57 (w.e.f, 3-1-1977). 


®*[11 

♦ 


♦ 

w[19 


4B 


®»[20 



4s 

•‘[29 

4i 

4s 

Ik 
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in—Concurrent Ust 

®®[11-A. Administration of justice; constitution and organisation ol all 
courts, except the Supreme Court and the High Courts.] 


•’[17-A. Forests. 

®’[20-A. Population control and family planningi- 


6»[25. Education, including technical education, medical education and 
universities, subject to the provisions of Entries 63, 64, 65 and 66 of List 1; 
vocational and technical training of labour.] 


»®[33-A. Weights and measures except establishment of standards.] 

NINTH SCHEDULE 


«®[87-123. 
92. •n* 


••[125-188. 

130. •»[♦ * *3 


4b 


♦]. 

♦]. 


56. Jns. by the Conititution (Forty-second Amendment) Act, 1976, S. 57 (w.e.f. 3-1-1977) 

58 Subs, by the Conititution (Forty-second Amendment) Act, 57 (w.e.f. 3-1-1977). 

59 Ins. by the Constitution (Forty-second Amendment) Act, 1976, S. 57 (w.e.f. 3-1-^/ ;• 

60. Entries 87 to 124 Ins. by the Constitution (Thirty-ninth Amendment) Act, 1975, S. 5. 

61. Entries 87 and 92 Omitted by the Constitution (Forty-fourth Amendment) Act, 19/o, 

S 

62. Entries 125 to 188 Ins. by the Constitution (Fortieth Amendment) Act, 1976, S. 3. 

63. Entry 130 omitted by the Constitution (Forty-fourth Amendment) Act, 1978 S. 44 
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Part in 

\nManeka Gananiw, Union of India^ , Court obse^ed fundamental 

rights are not distinct and mutually exclusive rights. Each freedom has 
deferent dimensions and merely because the limits of interference with one 
freedom are satisfied, the law is not freed from the nec^sity to meet the 
challenge of another guaranteed freedom. Hence law 

liberty under Article 21 will also have to satisfy tests under Articles 19 and 14. 

In the same case the Court also considered the territorial extent of 
r riffhts Bhagwati, XJntwalia and Fazal Ah, JJ. observed 

that when the cfonstitution-makers enacted Part III they inscribed in the 
Constitution certain basic righte which inhere 

which are essential for the unfoldment and development of his full 

Utv These rights represented the basic values of a civilised society and the 

Constitutron-makers declared that they shall be given a place of 
rnnstitiition and elevated to the status of fundamental rights. It is difficult 
to believe that when the Constitution-makers declared these rights they 
i^teS to confine them only within the territory of India. Freedom of 
^eech and expression carries with it the right to gather information as also 

to sneak and*^ express oneself at home and abroad and to exchange thoughts 

Ind ideTs whh Xrs not only in India but also outside. The Co-st. ut.on- 
makers have not chosen to limit ‘he extent of this freedom by add.^ 
words “in the territory of India” at the end of Article laaMa)- Therefore, 
the freedom of speech and expression guaranteed by Article 19(l)(a) is 

exercisable not only in India but also outside. 

The above conclusion that there are no geographical limitations applies 
equally to the right to practice any profession or to carry on any occupation, 

trade or business under Article 19(1)( 5 ). 

Axrticle 12 

lT.Sukhd$u Singh V. Bhagatram^ the question arose whether statutory 
corporations such as Oil and Natural Gas Commission. Life Insurance Cor¬ 
poration and Industrial Finance Corporation which carry on business of 
public importance are ‘'authorities within the meaning of Article 1^ 
Employees of these Corporations were claiming protection of Articles 16 and 
14 against the Corporation contending that contravention of regulations 
framed under the Acts under which these Corporations were formed entitled 
them a declaration against the Corporations for continuance of service and 
not relegate them to claims of damages alone. 

The majority (Alagiriswami. J., dissenting) speaking through Chief Jus¬ 
tice A. N, Ray held that a public authority is a body which has public or 
statutory duties to perform and which performs those duties and carries 
out its transactions for the benefit of the public and not for private profit. 
Such an authority is not precluded from making a profit for the public 

1. (1978) 1 see 248. 

2. (1975) 1 see 421. 
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benefit. The various provisions of the Oil and Natural Gas Commission 
Act, 1959 show that the creation, composition of membership, the functions 
and powers, the financial powers, the audit of accounts, the returns, the 
capital, the borrowing powers, the dissolution of the Commission and acquisi¬ 
tion of land for the purpose of the company and the powers of entry are all 
authority and agency of the General Government. Similarly the structure 
of the Life Insurance Corporation indicates that the Corporation is an agency 
of the Government carrying on the exclusive business of life insurance. Each 
and every provision shows in no uncertain terms that the voice is that of 
the Central Government and the hands aie also of the Central Government. 
Again the provisions of the Industrial Finance Corporation Act show that the 
Corporation is in effect managed and controlled by the Central Government. 
Moreover, statutory corporations enjoy protection of punitive action taken 
under the Acts, a privilege not given to companies incorporated under the Com¬ 
panies Act. Hence the rules and regulations framed by the Oil and Natural 
Gas Commission, Life Insurance Corporation and the Industrial Finance 
Corporation have the force of law. Xhe employees of these . statutory bodies 
have a statutory status and they are entitled to declaration of being in em¬ 
ployment when their dismissal or removal is in contravention of statutory 
provisions. These statutory bodies are “authorities^^ within the meaning of 
Article 12 of the Constitution. But their employees are not servants of the 
Union or the State. 

Mathew, J. who concurred held : 

A public corporation is not generally -a multi-purpose authority but a 
functional organisation created for a specific purpose. Insofar as they 
fulfil public tasks on behalf of government, they are public authorities and 
as such subject to control by government. 

The need to subject the power centres to the control of Constitution re¬ 
quires an expansion of the concept of State action. A public corporation 
being a creation of the State is subject to the constitutional limitation as the 
State itself. The pre-conditions of this are two, namely, that the corpora¬ 
tion is created by State, and, tlie existence of power in the corporation to 

invade the constitutional right of individual. 

Articles 13 & 32 

As to which of the rights in Part III are infringed it was Held in Maneka 
Gandhi v. Union of India^y must be determined by the test of “direct and 
inevitable consequence'^. Bhagwati, Untwalia & Fazal Ali, JJ. observed that 
in adjudging the constitutionality of any statutory provision on the touchstone 
of fundamental rights the approach for the Court may be considered. If the 
test were merely of direct or indirect effect, it would be an open-ended con¬ 
cept and in the aljsence of operational criteria for judging directness, it would 
give the Court an unquantifiable discretion to decide whether in a given 
case a consequence or c^ffect is direct or not. Some other concept-vehicle 
would be needed to quantify the extent of directness or indirectness in order 
to apply the test, and ttiat is supplied by the criterion of 'inevitable' con¬ 
sequence or effect and this criterion helps to quantify the extent of directness 
necessary to constitute infringement of the fundamental right. 


i. (1978) 1 see 248. 
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Articles 13, 32 & 226 

In Sunil Batra v. Delhi AdminUlration*, the Supreme Court held that law 
can be so interpreted that it is saved from unconstituUonahty and that pre- 
Constitution statutes can be so read as to conform with the Constitution of 

India. 

Article 14 

In « the special Courts Bill, 1978^, the Court held that creation of 
Special Courts ^o try persons holding high public office for offences com- 
rnitted by them during period of emergency under Articles 352 and 
satisfies ^he test under Article 14. as offences during einergency period form 
a special class. The Court also restated the tests under Article 1 

Articles 14, 19 & 12 

\n Sunil Batra v. Delhi Administration^ the Supreme Court held that 
Articles 14 19 and 21 are as much available to the prisoner m a jail subject 
however to inherent limitations of his being under imprisonment. 

Elaborating the point Chandrachud, C. J. and Fazal Ali, Shinghal and 
Desai IT observed that prisoners are entitled to all constitutional g 
unlesi their TS has been constitutionally curtailed. However, a P^soner 

However, tney rights are subject to restrictions imposed by the 

nature of the regime to v/hich they have been lawfully committed. 

'T'l. has to strUse a iust balance between dehumanising prison 

The Court ^reservation of internal order and discipline, the mainte- 

umosphere and the preservation^ o^ rehabilitation of 

nance of onrnement ha! a degrading and dehumanising affect 

prisoners. Sol X ction 30(2) of the Prisons Act enables the prison authori- 

t^s fo topos; soUtL^confiniment on a prisoner under death sentence, not 

as a cmi!eauence of violation of prison discipline but on the sole and 
as A ^ nrisoner is one under sentence of death, the pro- 

luio” w!X”offend Articles 14, 19 and 20. Further, if by imposing ^litary 
rm^nS’andTa^in^and bTing talked to. it would offend Article 21. 

Article 15(4) 

I Slate of U P V Pradip TandorP reservation under Article 15(4) was 
made for admission to colleges in V P. Jn favour of candidates from (a) rural 
areas, (6) hill areas and (c) Uttarakhand area in U.P. on the ground that can- 
didates from these areas constitute socially and educationally backward 
classes of citizens. The attempt was to classify on geographical or territorial 

basis. 


4. (1978) 4 see 494. 

5. (1979) 1 sec 380. 

6. (1978) 4 sec 494. 

7. (1975) 1 sec 267. 
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The Court opined that the accent under Article 15(4) was on classes of 
citizens and the Constitution does not enable the State to bring socially 
and educationally backward areas within the protection of Article . 15(4). It 
held that the backwardness contemplated under Article 15(4) is both social and 
educational. Article 15(4) Speaks of backwardness of classes of citizens. The 
socially and educationally backward classes of citizens are groups other than 
groups based on caste. The traditional unchanging occupations of citizens 
may contribute to social and educational backwardness. The place of habi¬ 
tation and its environment is also a determining factor in judging the social 
and educational backwardness. The expression “class of citizens'' indicates 
a homogeneous section of the people who are grouped together because 
of certain likenesses and common traits and who are identifiable by some 
common attributes. The homogeneity of the class of citizens is social and 
educational backwardness. Neither caste nor religion nor place of birth will 
be the uniform element of common attributes to make them a class of 

citizens. 

The hill and Uttarakhand areas in Uttar Pradesh are instances of socially 
and educationally backward classes of citizens for these reasons. Backward¬ 
ness is judged by economic basis that each region has its own me^urable 
possibilities for the maintenance of human numbers, standards of living and 
fixed property. Hence from an economic point of view the classes of citizens 
are backward when they do not make effective use of resources. When large 
areas of land maintain a sparse, disorderly and illiterate population whose 
property is small and negligible the element of social backw^dness u observ¬ 
ed. When effective territorial specialisation is not possible in the absence m 
means of communication and technical processes as in the hill and Uttarakhand 
areas, the people are socially backward classes of citizens. Neglected 
opportunities and people in remote places raise walls of social backwardness 

of people. 

Educational backwardness is ascertained with reference to these factors. 
Where people have traditional apathy for education on account of social and 
environmental conditions or occupational handicaps, it is an illi^tration of 
educational backwardness. The hUl and Uttarakhand areas are mat^ewibie. 
There is lack of educational institutions and educational aids. People in the 
hill and Uttarakhand areas illustrate the educationally backward classes of 
citizens because lack of educational facilities keep them stagnant and they 
have neither meaning and values nor awareness of education. 

Hence people in hill areas and Uttarakhand are socially ana educational¬ 
ly backward classes of citizens and reservation of seats in their favour is con¬ 
stitutionally valid. 

As regards the rural areas it is difficult to accept the test of 
poverty as the determining factor of social backwardness. Otherwise 
80*1 per cent of India's population or 7 crores of people in the rural 
parts of U. P. will be classified as socially backward. Further, it is 
not possible to predicate poverty as a common trait of rural people. 
Poverty is evident everywhere and .perhaps more so in educationally 
advanced and socially affluent classes. A division between the popula¬ 
tion of the country on the ground of poverty, that the people in the 
urban areas are not poor and that the people in the rural areas are 
poor, is neither supported by facts nor by a division between the urban 
people on the one hand and the rural people on the other that the rural 
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people are socially and educationally backward class. Population can¬ 
not be a class by itself. Rural element does not make it a class. To suggest 
that the rural areas are socially and educationally backward is to have 
reservation for the majority of the State. Hente the reservation for rural 
areas cannot be sustained on the ground that the rural ar^s represent 
socially and educationally backward classes of citizens. This reserva¬ 
tion appears to be made for the majority population of the State. 


The question of reservation under Article 15(4) was again considered by 
the Supreme Court in K. S. Jayasree w State of Kerala^. two 

caste and poverty. The Court said that in 

of a class of citizens it may not be irrelevant to consider 
group of citizens. Qaste cannot however, be made the sole or 
test. Social backwardness is in the 

to a laree extent. Social backwardness which results from poverty is likely 
to be afgravated by considerations of their caste. This shows 

of both caste and poverty in determining the backwardness of citizens. 

Poverty by itself is not the determining factor of social f 

Poverty is relevant in the context of social backwardn^s. rr»n«iidera- 

ness which results from poverty is likely to be magnified y f^rtors in 

tions. Occupations, place of habitation may also be releva and 

determining who are socially and educationally backward c a.Ke * , , i 

economic considerations come into operation in solving and 

evolving the proper criteria of determining which closes rfptermin- 

educationally backward. Caste and poverty are both relevant 
ing the backwardness. But neither caste alone nor pover y 
the determining tests. 


Article 16 

la Slate of Kerala v. N. M. Thomas^, the Supreme of 

to Article 16 and its relation to Article 14. More ^ecifica y nre- 

clauses (1) and (2) of Article 16 was discussed. The s 

ference to members of scheduled castes, scheduled tribes and we whether 

in the matter of public employment. Hence the ^anonable 

Article 16(1) permits such preferences on the basis of rule and 

classification or whether Article 16(4) is an exception to Article 

( 2 ) and delimits the extent to which the guarantee under 

can be curtailed. Additionally whether Article 16(4) exhausts t ® , 

of opportunity which can be made available to members of backwar 

of citizens. 


The seven-judge bench of the Supreme Court which ad re i^„.Upw 
these questions stood divided. The majority consisted of Ray, 

Beg, Krishna Iyer and Fazal All, JJ. while Khanna and Gupta, JJ. ' 

Each of the seven judges delivered separate judgement. 


Chief Justice A. N. Ray opined as follows : 

Articles 14, 15 and 16 form part of a string ol ^""^‘butionally 
guaranteed rights. These rights supplement each other. r * . 

which ensures to all citizens equality of opportunity in matters S 

to employment is an incident of guarantee of equality . .4 

Article 14. Article 16(1) gives effect to Article 14. Both Articles 14 
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and 16(1) permit reasonable classi6cation having a nexus to the objects 
to be achieved. Under Article 16 there can be a reasonable classifica¬ 
tion of the employe.es in matters relating to employment or appoint¬ 
ment.. ^ ^ 

Article 16(1) is affirmative whereas Article 14 is negative in langu¬ 
age. Article 16(4) indicates one of the methods of achieving equality 
embodied in Article 16(1). .Article 16(1) using the expression “equality^' 
makes it relatable to all matters of employment from apponitment 
through promotion and termination to payment of pension and gratuity. 
Article 16(1) permits classification on the basis of object and purpose of 
law or State action except classification involving' the discrimination 
prohibited by Article 16(2). ’ 

In providing for reservation of appointmenl|&^r posts undei 
Article 16(4) the State has to take into consideration the claims of the 
backward classes consistently with the maintenance of the efficiency of 
administration. It would be unwise and impermissible to make any 
reservation at the cost of efficiency of administration. 

As far as Article 16(4) and Article 16(1) are concerned, Airticle 16(4) 
clarifies and explains that classification on the basis of backwardness 
does not fall within Article 16(2) and is legitimate for the purpose of 
Article 16(1). A rule giving preference to an under-represented back¬ 
ward community is valid and will not contravene Articles 14, 16(1) and 
16(2). Article 16(4) removes any doubt in this respect. 

So the rule of equality within Articles 14 and 16(1) will not be 
violated by a rule which will ensure equality of representation in the 
services for unrepresented classes after satisfying the basic needs of 
efficiency of administration. 

Justice K. K. Mathew expressed himself as follows : 

The guarantee of equality betbre tne law or the equal opportunity in 
matters of employment is a guarantee of something more than what is 
required by formal equality. It implies differential treatment of persons 
who are unequal. 

The concept of equality of opportunity in matter of employment 
is wide enough to include within it compensatory measure to put the 
members of the scheduled castes and scheduled tribes on par with the 
members of other communities which would enable them to get their 
share of representation in public services. 

Whether there is equality of opportunity can be gauged only by 
the equality attained in the result. Formal equality •of opportunity 
simply enables people with more education and intelligence to capture 
all the posts and to win over the less fortunate in education and talent 
when the competition is fair. Equality of result is the test of equality of 
opportunity. 

If equality of opportunity guaranteed under Article 16(1) means 
effective material equality, then Article 16(4) is not an exception to 
Article 16(1). It is only an emphatic way of putting the extent to which 
equality of opportunity could be carried viz., even up to the point of 
making reservation. 
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The State can adopt any measure which would ensure the adequate 
representation in public services of the members of the scheduled castes 
and scheduled tribes and justify it as a compensatory measure to ensure 
equality of opportunity provided the measure not dispense wjj . 

acquisition of the minimum basic qualification necessary for the efficiency 
of administration. Candidates for office should possess those qualities 
that go to make up an effective use of the office. 

If reservation is necessary either at the initial stage or at the stage 
of promotion or at both to ensure for the members of the scheduled 
castes and scheduled tribes equality of opportunity in the matter ^of 
employment, there is no reason why that is not permissible under 
Article 16(1) as that alone might put them on a parity with the forward 
communities in the matter of achieving the result which equality of 

opportunity would produce. 

Th“ ultimate reason for the demand of equality for the members 
of backward classes is a moral perspective which affirms the intrinsic 
value of all human beings and call for a society which provides these 
conditions of life which men need for development of their varying 
capacities. It is an itssertion of human equality m the sense that u 
manifests an equal concern for the well-being of all men. 

Justice V. R. Krishna Iyer stated : 

Article 16(4) serves not as an exception but as an emphatic state¬ 
ment one mode of reconciling the claims of backward people and the 
opportunity for free competition the forward sections are ordinarily 
en^dtled to True, it maybe loosely said that Article 16(4) is an excep¬ 
tion but, closely, examined, it is an illustration of constitutionally 
sanctified classification. Public Services have been a fascination for 
Indians even in British days, being a symbol of State power and so a 
special article has been devoted to it. Article 16(4) need not be a 
saving clause but put in due to the over-anxiety of the draftsmen to make 
matters clear beyond possibility of doubts. 

Articles 16(1) and (4) are concordant. The Supreme Court has 
viewed Article 16(4) as an exception to Article 16(1). Classification 
based on desparate backwardness does not render Article 16(4) redun¬ 
dant. Reservation confers pro tanto monopoly, but classification grants 
under Article 16(1) ordinarily lesser order of advantage. The former is 
more rigid, the latter more flexible, although they may overlap some¬ 
times. Article 16(4) covers all backward classes; but to earn the benefit 
of group under Article 16(1) based on Articles 46 and 335, the twin 
considerations of terrible backwardness of the type harijans endure and 
maintenance of administrative efficiency must be satisfied. 

Justice H. R. Khanna countered by opining : 

If it was permissible to accord favoured treatment to members of 
backward classes under clause (1) of Article 16, there would have been 
no necessity of inserting clause (4) in Article IG. Clause (4) in Article 16 
in such an event would have to be treated as wholly superfluous and 
redundant. 

Preferential and favoured treatment for some citizens in the matter 
of employment or appointment to any office under the State would be 
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antithesis of the principle of equality of opportunity, £quality of oppor¬ 
tunity in matters of employment guaranteed by clause (1) of Article 16 
is intended to be real and effective. It is not something abstract or 
illusory. It is a command ^lo be obeyed, not one to be defied or circum¬ 
vented. To countenance classification for the purpose of according 
preferential treatment to persons not sought to be recruited from different 
sources and in cases not covered by clause (4) of Article 16 would have 
the effect of eroding, if not destroying altogether, the valued principle 
of equality of opportunity enshrined in clause (1) of Article 16, 

Articles 19, 13, 32 & 226 

In Maneka Gandhi v. Union of the Court to consider the consti¬ 

tutionality of Section 10 (3)(c) of the Passport Act. In this connection it 
held that a statutory provision may not violate Article 19 as such but an 
action taken under such provision may be found violative of the rights of a 
particular individual under Article 19 which he* seeks to exercise and that 
such action must satisfy the tests in Article 19(2> to (6) applicable under the 
‘direct and inevitable consequence^ criterion and also be intra vires the 

statutory provision, 

Artile 19(1) 

Also in Maneka Gandhi v. Union of India^^, tne constitudonality of certain 
provisions of the Passport Act was considered and the Court held that the 
right to go abroad is not included in Article 19(1). Bhagwati, UniWaha and 
Fazal Ali. TJ. in this connection observed that it is possible that a right does 
not find an express mention in any clause of Article 19(1) and yet be 
covered by some clause of the article as, for example, freedom of the press 
is covered by Aritcle though not specifically menUoned therein. 

Thus, even if a right is not specifically mentioned in Article 19(1), it may 
still be a fundamental right covered by some of the articles, but only if it is an 
inteeral part of a named fundamental right or partakes the same basic 
nature and character as that fundamental right. What is necessary to be 
seen is and that is the test which must be applied, whether the right claimed 
bv the’petitioner is an integral part of the fundamental right or partakes ol 
the same basic nature and character as the named fundamental right so that 
the exercise of such right is in reality and substance nothing but an instance 
of the exercise of the named fundamental right. If is correct test the 
right to go abroad cannot in all circumstances be regarded as included m the 
freedom of speech and expression. 

Therefore the theory that a peripheral or concomitant right which facillb 
tates the exercise of a named fundamental right or gives it meaning and 
substance or makes it exercise effective, is itself a guaranteed right included 
within the named fundamental right, cannot be accepted. The right to go 
abroad cannot, therefore, be regarded as included in free speech and expres¬ 
sion guaranteed under Article 19(1)(«) on the theory of peripheral or con¬ 
comitant right. 

So also, for the same rasons, the right to go abroad cannot be treated 
as part of the right to carry on trade, business, profession or calling guaranteed 
under Article 19(1) (g). The right to go abroad is clearly not a guaranteed 
right under any clause of Article 19(1) and Section 10(3)(c) of the PasyOTt 
Act which authorises imposition of restrictions on the right to go abroad by 
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impounding of passport cannot be held to be void as offending 19(1) 

(a) or (e), as its direct and inevitable impact is on the right to go abroad and 
not on the right of free speech and expression or the right to carry on trade, 

business, profession or calling. 

Section 10(3)(c) of the Passport Act was held to be not violative of 
Article 19(l)(a) or (^). An order under that section may, however, in a 
given situation depending on the individual concerned affect his rights under 

Article 19(l)(a) or {g). 

Articles 19(1) (d) and 21 

The problem of police surveillance and domiciliary visits agjun arose 
in Gobind v. SiaU of M. and the challenge was on the ground of right ol 

privacy. The petitioner alleged that the police are making domiciliary visits 
both by day and by night at frequent intervals, that they are 

ing his houL and the approaches to his house, that h.s movements are be ng 

watched by the patel of the village and that when ‘^is re^ 

village for any purpose, he is called and harassed with the result that his re 
p^on Ls sunk low in the estimation of his neighbours. The petitioner 

Lbmits that whenever he leaves the village for another place 
to the chowkidar of the village or to the police station about 
and that he has to give further informatmn about his 

period within which he would return. The 'him 

Ltions of the police are violative of the fundamental righ^t guaranteed to him 

under Arccles 19(1) (d) and 21 of the Constitution, and he prays for a dec 

Taradon that Regulalions 855 and 856 are void as 

mental rights under the above articles. The case of ^hat he 

is that the pititioner is a dangerous criminal whose conduct shows that he 

is determined to lead a criminal life and that he 

in order to prevent him from committing offences. The ^upreiue Court h Id 
that privacy-dignity claims deserve to be examined with care and to be deni- 
ed only when /n important countervailing interest is shown to 
If the Court does find that a claimed right is entitled to protection as a 
fundamental privacy right, a law infringing it must satisfy the compelling 
State interest test. Tlien the question would be whether a State interest is 
of such paramount importance as would justify an infringement of the 
right Obviously, if the enforcement of morality were held to be a compel¬ 
ling as well as a permissible State interest the characterisation of a claimed 
right as a fundamental privacy right would be of far less sigmfican^. The 

question v/hether enforcement of morality is a State interest sufficient to 
iustifv the infringement of a fundamental privacy right need not be consi¬ 
dered for the purpose of the present case. Therefore the Supreme^ Court 
refused to consider whether enforcement of morality is a function of Stale. 
Privacy primarily concerns the individual. It therefor relates to and over¬ 
laps with the concept of liberty. The most serious advocate of privacy must 
confess that there are serious problems of defining the essence and scope of 
ihe ric'ht. Privacy interest in autonomy must also be placed in the context 
of otlTer rights and values. Any right to privacy must encompass and pro¬ 
tect the personal intimacies of the home, the family, marriage, motherhood, 
procreation and child rearing. This catalogue approach to the que'Jtion is 
obviously not as instructive as it does not give analytical picture of the dis¬ 
tinctive characteristics of the right of privacy. Perhaps, the only suggestion 
that can be offered as unifying principle underlying the concept has been the 
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assertion that a claimed right must be a fundamental right implicit in the 
concept of ordered liberty. Rights and freedoms of citizens are set forth 
m the Constitution in order to guarantee that the individual, his personality 
and those things stamped with his personality shall be free from official iiL 
terference except where a reasonable basis for intrusion exists. In this sense 
many of the fundamental rights of citizens can be described as contributing 
to the right of privacy. The right to privacy in any event will necessarily 
have to go through a process of case-by-case development. Therefore even 
assuming that right to personal liberty, the right to move freely through- 
out the territory of India and the freedom of speech create an independent 
right of privacy as an emanation from them which one can characterize as 
a fundamental right, it cannot be said that the right is absolute. Drastic 
inroads directly into the privacy and indirectly into the fundamental rights 
of a citizen will be made if Regulations 855 and 856 were to be read widely^ 
To interpret the rule in harmony with the Constitution is therefore neces¬ 
sary and canalisation of the powers vested in the police by the two regulations 
becomes necessary if they are to be saved at all. Depending on the charac¬ 
ter any antecedents of the person subjected to surveillance as also the objects 
and the limitation under which surveillance is made, it cannot be said sur¬ 
veillance by domiciliary visits would always be unreasonable restriction upon 
the right of privacy. Assuming that the fundamental rights explicitly gua¬ 
ranteed to a citizen have penumbral zones and that the right to privacy is 
itself a fundamental right, that fundamental right must be subject to restric¬ 
tion on the basis of compelling public interest. Regulation 855 empowers 
surveillance^ only of persons against whom reasonable materials exist to in¬ 
duce the opinion that they show ‘a determination, to lead a life of crime'_ 

crime in this context bing confined to such as involve public peace or security 
only and if they are dangerous security risks. Mere conviction in criminal 
cases where nothing gravely imperilling the safety of society is involved can¬ 
not be regarded as warranting surveillance under this regulation. Similarly, 
domiciliary visits and pick'’ting by the police should be reduced to the clear¬ 
est cases of danger to community security and not routine follow-up at the 
end of a conviction or release from prison or at the whim of a police officer 
If any action is taken beyond the above boundaries the citizen will be entitled 
to attack such action as unconstitutional and void. 

Article 19(1) (g) 

The question whether a citizen can claim a fundamental right to trade in 
liquor [and the right of the State Government to auction licences for carrying 
on the business of selling foreign liquor which was neither manufactured nor 
imported by it] was raised once again in J/ashirwarv. State of The 

Supreme Court reiterated the view held in Cooverjee Bharucha^^ case denying 
inherent right of citizens to carry on trade in intoxicating liquors. Any con¬ 
trary reading of that case in ^ ^ J^arula}-* case was held to be *incorrect. The 
power of State to hold a public auction of the right or' privilege to trade in 
intoxicating liquors and accept payment of a sum in consideration of grant 
of lease was upheld. Trade in liquor had always been treated different from 
other trades, the State having the exclusive right or privilege of manufacture, 
possession jmd sale thereof. If could grant, for money consideration, such, 
right or privilege in the shape of licence or lease. Rental is neither a tax nor 
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an excise duty, it is the consideration for the agreement for grant of privilege 
by the Government. 

The morality of the activity test propounded in R.M.D.C.^^ case but put 
under a cloud by K. K Narula case was revived in Har Shankar v. Dy. Excise 
and Taxation Commr.^^ where the question once again related to right to carry 
on business in intoxicating liquor. Said the Court: 

The State has the power to prohibit trades which are injurious to 
the health and welfare of the public, that elimination and exclusion from 
business is inherent in the nature of liquor business, that no person has 
an absolute right to deal in liquor and that all forms of dealings in liquor 
have, from their inherent nature, been treated as a class by themselves 
by all civilised communities. The contention that the citizen had either 
a natural or a fundamental right to carry on trade or business in liquor 
has been repeatedly rejected by the Supreme Court. 

The exclusion of certain trades and activities from the purview of 
Article 19(1)(;?) on the basis of their adverse and reprehensible moral 
and social effects adopted in the R.AI D.C. case applies to the trade of 
liquor. While engaging in liquor traffic is not inherenty unlawful, 
nevertheless it is a privilege and not ai right, subject to governmental 
control. This power of control is an incident of the society's right to 
self-protection and it rests upon the right of the State to care for the 
health, morals and welfare of the people. Liquor traffic is a source of 
pauperism and crime. The purpose of licence fees is to regulate the 
business and it is not a tax. 

Articles 19(1) (g) & (6) and 47 

P. N. Kaushal v. Union of India^"^^ the Supreme Court was confronted 
with the question of right to carry on trade or business in intoxicants and it 
held that the right is subject to the State's power of regulation. It observed 
that assuming that the petitioners have a fundamental right to carry on 
trade or business in intoxicants, the State certainly has the power of regulation 
of the liquor trade vis-a-vis unreasonableness, arbitrariness and vacuum of 
any indicium for just exercise, and the only question would be whether Sec¬ 
tion 59(/)(£>) of the Punjab Excise Act vested an unguided, uncanalised, 
vague, and vagarious power in the Financial Commissioner to fix any days 
or number of days and any hour and number of hours as his fancy or hu¬ 
mour suggested thus violating the fundamental right under Article 
and Article 14. ' 

Article 20 (3) 

In Handini Satpathy v. P. L. Danins, the Supreme Court had occasion 
to consider the question of availability of protection under Article 20(3) 
against self-incrimination. In this connection the Court compared Section 161 
of the Criminal Procedure Code and observed that under Section 161 Cr 
P, G. any person includes the accused. Section 161, enables the police to 
examine the accused during investigation but the prohibitive sweep of 
Article 20(3) goes to the stage of police investigation not commencing in 
court only. In fact, the provisions of Article 20(3) and Section 161(2) 
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substantially cover the same area so far as police investigations are concern¬ 
ed. The ban on self accusation and the right to silence, while an investi¬ 
gation or a trial is under way, goes beyond that case and protects the accused 
in regard to other offences pending or imminent, which may deter him from 
voluntary disclosure of criminatory matter. 

Legal penalty for refusing to answer or answer truthfully may by itself 
not amount to duress. But frequent threats of prosecution if there is failure 
to answer may take on the complexion of undue pressure violating 
Article 20(3). 

Under Article 22(1), the right to consult an advocate of choice shall not 
be denied to any person who is arrested. Articles 20(3)’ and 22(1) may be 
telescoped by making it prudent for the police to permit the advocate of the 
accused to be present at the time he is examined. Over-reaching Arti¬ 
cle 20v3) and Section 161(2) will be obviated by this requiiement. But it 
is not as if the police must secure the services of a lawyer, for that will lead 
to ‘police station lawyer, system with all its attendant vices. If, however, an 
accused expresses the wish to have his lawyer by his side at the time of exami¬ 
nation, this facility should not be denied, because by denying the facility 
the police will be exposed to the serious reproof that they are trying to 
secure in secrecy and by coercing the will and involuntary self-incrimination. 
It is not as if a lawyer^s presence is penacea for all problems of self-incrimi¬ 
nation. 


Article 21 


Gan prisoners and under-trial complain of posting of armed police guards 
around the jail or fixing of live electrical wires on the top of jail walls. The 
Supreme Court in Bhuvon I\^ohan Patnaik v. State of A..P held that though by 
imprisonment the convicts are not denuded of all the fundamental rights they 
possess and the d^'privation of personal liberty has to be ^according to 
procedure established by law, yet, convict has no right to d^tate whether 
guards ought to be posted to prevent escape of prisoners. The presence of 
armed police causes no interference with the personal liberty or the lawful 
preoccupations of the petitioners. Also prisoners have no fundamental 
freedom to escape from lawful custody. Therefore, they cannot complam 
of the installation of the live-wire mechanism with which they are likely to 
come into contact only if they attempt to escape from the prison. The denial 
of amenities or their poor mainP’nance are matters of jail reform and do not 
necessarily constitute an encroachment on the right guaranteed by Article 21. 


In Maneka Gandhi v. Union oflndia^^, the Co urt had to consider the con- 
stituiionality of certain provisions of the Passport Ac^ 1967. Xrr”Tins Eon- 
t^t speaking on Article 21. Bhagwati, UntN^lia and Fazal_^, JJ. ubsei^^- 
that a law depriving a person of pers onal n berty and prescribing a proc edure fo r 
that purpose within the rheanin^f Article 21 bas to sta nd a t est* of ^ne or more 
of the fundam^tal rights conferred under ^Ardcle wnicn may be apph- 
cat^~ln'' a given Sltuatloii. h:J^i ypoihesi it must also be likely to be tested 
with reference to-Artieie 14 ) On principle, the concept of reason^leness 
must, therefore, be projected'in the prpeedure contemplated by Article 21 
having regard to the impact of 14 on Article 2The proce^ltfe 

established by the Act for impound ing the passport is in cohformit y with the 
requirements of Article 21 arid does no t fall foul of tKaTArtic^ 
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Ghandrachud, J. (as he then was) observed that the question whether 
the procedure prescribed by law which curtails or takes away the personal 
liberty granted by Article 21 is reasonable or not, has to be considered not 
in the abstract or on hypothetical considerations like the provisions for a lull- 
dressed hearing as in a court-room trial, but in the conb xt primarily the 
purpose which the Act is intended to achieve and of urgent situations 
those who are charged with the duty of administering the Act may be called 

upon to deal with. 

Even the fullest compliance with the requirements of Article 21 is not 
the journey's end because a law which prescribes fair and reasonable pro¬ 
cedure for curtailing or taking away the personal liberty guaranteed by Arti¬ 
cle 21 has still to meet a possible challenge under other provisions of the ^con¬ 
stitution like Articles 14 and 19. The enquiry whethei the right to travel 
abroad forms a part of any of the freedom^ m ntioned in Article *9(1) not 
be shut out at the threshold merely because that right is a part of the gua¬ 
rantee of the personal liberty under Article 21. 

According to Krishna Iyer, J. the freedom of foreign travel which w 
included in Article 2 I can be fettered or forbidden by procedure established 
by law. Procedure in Article 21, therefore, means fair not formal procedure, 
law is reasonable law not any enacted piece. It has been rightly pointed 
out that for other rights forming part of personal liberty, the procedural 
safeguards enshrined in Article 21 are available. Otherwise, the procedural 
safeguards contained in Article 22 will be available only in cases of preven¬ 
tive and punitive detention, the right to life, more fundamental than any other, 
forming part of personal libeny and paramount to the happiness, dignity and 
worth of the individual, will not be entitled to any procedural safeguard save 
such as a legislature's mood chooses. 

Kailasam, J. opined that the Passport Act complies with the require¬ 
ments of Article 21 of the Constitution and is in accordance with the pro¬ 
cedure established by law. 

Beg, J. observed that the right to travel and to go outside the country, 
which orders regulating the issue, suspension, impounding or cancellation 
of passports directly affect, must be included in the right to personal liberty. 
Therefore, it could not be held that the impounding or cancellation of a pass¬ 
port does not impinge upon and affect the fundamental rights guaranteed by 
the Constitution. 

Article 25(1) 

To what extent does the right to propagate one's religion under Arti¬ 
cle 25(1) extend was the question in Rev. Slainisiaus v. State of M. P.^^. The 
constitutionality of the M. P. Dharma Swatantraya Adhiniyam, 1968 and 
the Orissa Freedom of Religion Act, 1967 was challanged. These Acts 
prohibited and made penal conversion by force, fraud or allurement. The 
petitioner contended that the right to “propagate" one's religion means 
that the right to convert a person to one's own religion. Conversion is part 
of Christian religion. Rejecting the argument and upholding the constitu¬ 
tionality of the Acts the Court held that Article 2(1) by giving the right to 
propagate one's religion does not grant the right to convert another person 
to one's own religion, but to transmit or spread one's religion by an exposi¬ 
tion of its tenets. It has to be remembered th^ Article 25(1) guarantees 


21. (1977) 1 see 677. 



CLXXII 


CONSTITUTION OF INDIA 


‘'freedom of conscience^' to every citizen, and not merely to the followers of 
one particular religion, and that, in turn, postulates that there is no funda¬ 
mental right to convert another person to one's own religion because if a 
person purposely undertakes the conversion of another person to his religion, 
as distinguished from his effort to transmit' or spread the tenets of his religion, 
that would impinge on the “freedom of conscience" guaranteed to all the 
citizens of the cotmtry alike. 

Freedom of religion enshrined in Article 25 is not guaranteed in respect 
of one religion only, but covers all religions alike, and it can be properly 
enjoyed by a person if he exercises his right in a manner commensurate with 
the like freedom of persons following the other religions.. What is freedom 
for one, is freedom for the other, in equal measures, and there can therefore 
be no such thing as a fundamental right to convert any person to one's own 
religion. 

The Acts clearly provide for the maintenani:e of public order for, if forci¬ 
ble conversion had not been prohibited, that would have created public dis¬ 
order in the States. Article 25 contemplates that restrictions may be 
imposed in the interests of public order. 

Articles 26(c), 31(2) and 31-A 

Whether the right of a religous denomination under Article 26(f) to 
own and acquire movable and immovable property is subject to right of 
State to acquire it under Article 31(^) or affect it by a legislation relating to 
agrarian reform under Article 51A was raised in Narendra Prasadji v. State of 
GujaraP^. The appelant was the Managing Trustee of a public trust which 
held Devasthan Inam lands. He challenged the validity of Gujarat Devas- 
than Inams Abolition Act, 1969 in that it sought to abolish inams held by 
relij^ious Acici charitable iQstitutions* The Gotirt held that the right under 
Article 26(<;) is notan absolute or unqualified light to the extent that no 
agrarian reform can touch upon the lands owned by the religious denomina— 
tions. In setting right the imbalance between competing interests, with the 
Directive Principles as a guide, a distinction will have to be made between 
those laws which directly mfringe the freedom of religion and others, although 
indirectly, affecting some secular activitiesor religious institutions or bodies. 
The core of religion is not to be interfered with. 

Right guaranteed under Article 26(c) not being absolute and unqualified 
is consistent with reasonable regulations made by the State provided^ the sub¬ 
stance of the freedom is not affected. The Act does not make any mroad m 
such a way as to affect directly the substance of that freedom. A particular 
Fundamental Right cannot exist in isolation in a watertight compartment. 
One Fundamental Right of a person may have to co-exist in harmony with 
the exercise of another Fundamental Right by others and also with reasonable 
and valid exercise of power by the State in the light of the Directive Princi¬ 
ples in interests of social welfare as a whole. The CJourt's duty is to strike 
a balance between competing claims of different interests. 

The impugned Act and its provisions do not violate Article 26(c). The 
objection on the score of adequacy of compensation cannot be agitated as the 
Act is protected by Article 31-A. The omission in Article 31-A to mention 
Article 26 is of no consequence. 


22. (1975) 1 see lb 
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Article 30 

The question of right of minorities to independently manage their educa¬ 
tional institutions came up again in Gandhi Faiz^-e-Am College v. University of 
Agra^^. Statute 14-A of the Agra University required each non-Government 
college already affiliated or when affiliated to constitute a governing body 
for the college on which the staff of the college shall be represented by the 
principal and at least one teacher who shall hold office for one academic year. 
The appellant^ a Muslim minority educational institution was required to 
comply with Statute 14-A as condition for granting affiliation in the proposed 
new subjects. The appellant challenged the validity of Statute 14-A on the 
ground that it violated its right of management guaranteed by Article 30 
of the Constitution. 

The majority of the Court held that where the object and effect is 
to improve the tone or temper of the administration without forcing on it a 
stranger, however superb his virtues be, where the directive is not to restruc¬ 
ture the governing body but to better its preformance by a marginal catalytic 
induction, where no external authority's fiat or approval or outside nominee 
is made compulsory to validate the Management Board but inclusion of 
internal key functionary appointed by the autonomous management alone is 
asked for, the provision is salutary and saved, being not a diktat eroding the 
freedom of the freedom. A regulation which requires Principars inclusion 
in the Governing Council imposes no external element nor exposes the college 
to the espionage of one with dual loyalties. His membership on the Board is 
a blessing in many ways and not a curse in any conceivable way. An acti¬ 
vist principal is an asset in discharging the duties which are inextricably 
interlaced with academic function and he brings into the works 
of the Managing Committee that intimate acquaintance with educational 
operations and that necessary expression of student-teacher aspirations and 
complaints which are so essential for the minority institution to achieve a 
happy marriage between individuality any excellence. And the role of the 
seniormost teacher is a useful input into managerial skills. Two creatures of 
the society on a 16-member Managing Committee can bring light, not tilt 
scales. Moreover, the Managing Committee itself is subject to the hierar¬ 
chical control of the Governing Body and thp^ General Council. 

In this case autonomy is virtually left intact and refurbishing, not re¬ 
structuring, IS prescribed. The regulalion is at once reasonable and calculat¬ 
ed to promote excellence. The regulatory clauses challenged improve the 
administration and do not inhibit its autonomy and are therefore good and 
valid. 

Articlea 39Cb) & 31-G 

In State of Karnataka v. Ranganatha Reddy^^, Bhagwati, ICrishna Iyer, and 
Jaswant Singh, JJ. observed that Article 31-C has been upheld subject to 
the rider that there should be a nexus between Articles 39(6) and (c) and 
the object of the acquisition. Article 39(6) emphasises the entire material 
resources of the community and its task is to distribute such resources. 

Material rasources of the community in the context of re-ordering the 
national economy embraces all the national wealth and not merely natural 
resources, ail the private and public sources of meeting material needs, not 
merely public ppssessions. Everything of value and use in the material 
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world is a material resource and the individual, being a member of the 
community, his resources are part of those of the community. Xo exclude 
ownership of private resources from the coils of Article 39(^) is to cipherise 
its very purpose of redistribution the socialist way. 

Nationalisation has a nexus with distribution. To ‘distribute^ is to 
‘allot^, ‘to divide into classes or into groups^ and distribution embraces 
‘arrangement, classification, placement, disposition, apportionment, the way 
in which items, a quantity or the like, is divided or apportioned ; the system 
of dispersing goods throughout a community'. Xo classify and allocate 
certain industries or services or utilities or articles between the private and 
the public sectors of the national economy is to ‘distribute' these resources. 
Nationalisation of transport is a distributive process fcfr the good of the 
community. The concept of nationalisation cannot be condemned-on the 
score that Article 39(/») does not envelope it. It is a matter of public policy 
left to legislative wisdom whether a particular scheme of takeover should be 
undertaken. Part IV of the Constitution, especially Articles 39(A) and (r) is 
a futuristic mandate to the State with a message of transformation of the 
economic and social order. 

Article 131 

In State oj'Rajasthan V, Union of India?-^y Ghandrachud, J. observed that 
the true construction of Article 13(<i), true in substance and true pragma¬ 
tically, is that a dispute must arise between the Union of India and a State. 
Such dispute cannot but be a dispute which arises out of the differences 
between the Government in office at the Centre and the Government in 
office in the State. Xhe purpose of Article 131 is to afford a forum for the 
resolution of disputes which depend for their decision on the existence or 
extent of a legal right. It is only when a legal, not a mere political, issue 
arises touching upon the existence or extent of a legal right that Article 131^ 
attracted. However, it is not necessary for attracting Article 131 that the 
plaintiff must assert a legal right in itself. It is sufficient that the plaintiff 
questions the legal or constitutional right asserted by the defendant, be it the 
Government of India or any other State. 

The legal right of the States consists in their immunity, in the sense of 
freedom from power of the Union Government. They are entitled, under 
Article 131, to assert that right either by contending in the absolute that the 
Centre has’ no power to dissolve the Legislative Assemblies or with the 
qualification that such a power cannot be exercised on the ground stated. 

\n State of Karnataka^. Union of India^^, the Supreme Court had the 
occasion to consider upon the nature, scope and applicability of Article 131 
on i ^e questions whether any “legal right" of the State involved when the 
Central Government notifies appointment of a commission of inquiry on charges 
of corruption, nepotism, favouritism and misuse of Governmen,! power against 
the existing Chief Minister and other Ministers of that State and whether 
suit brought by the State Government challenging the said notification was 

maintainable. 

Article 136 

In All Party Hill Leaders’ Conference v. W. A, Sangma^’^, it was held that 
the Election Commission fulfils the essential tests of a tribunal and falls 
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squarely within the ambit of Article 136(1). Explaining the word 
“tribunal'^ the Court observed that to determine whether a particular body 
or authority is a tribunal, various tests have been laid down but they are not 
exhaustive and it is not necessary that all the tests should be present in a 
given case. It is, however, absolutely necessary that the authority, in or<^r 
to conn© within the ambit of the article as tribunal must be constituted by 
the State and invested with some function of judicial power of the State. 

Article 143 

In Re the Special Courts Bill, 1978^^, the President of India referred the 
Bill, under Article 143(1) of the Constitution, to the Supreme Court of India 
for its opinion, on the question whether the Bill or any of its provisions if 
enacted would be constitutionally invalid. This reference was challenged by 
the concerned parties. Chandrachud, C. J., and Bhagwati, Sarkaria and 
Fazal Ali, JJ. observed that the Reference is not hypothetical or speculative 
in character on the ground that the Bill has not yet become an Act. The 
assumption of every Reference under Article 143 has to be the continued 
existence of a context or conditions on the basis of which the question of 
law or fact arises or is likely to arise. The possibility of a change, even of 
a fundamental change, cannot make the exercise of the Presidential jurisdic¬ 
tion under Article 143 speculative or hypothetical. The existence of the 
Special Courts Bill, therefore, sustains the Reference, which is founded upon 
the satbfaction of the President, that a question as regards the constitutional 
validity of the Bill is likely to arise and that the question is of such a nature 
and of such public importance that it is expedient to obtain the opinion of 
the Supreme Court upon it. Whenever a reference is made to the Supreme 
Court under Article 143, care should be taken to frame specific questions 
for the opinion of the Court. In the instant case, however, though the 
questions referred are wide and general it cannot be said to be abstract. 

When the Court deals with a Reference it is not withdrawing any matter 
from the seizin of Parliament and it does not lift the Bill from the Lok 
Sabha. The President has made a Reference to the Court and the Court is 
under a constitutional obligation to consider the Reference and report threon 
to the President. In doing so it does not encroach upon any particular 
function or privilege of Parliament. The question v/heiher the provisions of 
the Bill suffer from any constitutional invalidity falls within the legitimate 
domain of the Court to decide. Such a question is not of a political nature. 

The argument relating to the inexpediency of advisory jurisdiction was 
known to the eminent architects who fr med the Constitution and in spite of 
it, they enacted Article 143 in the Constitution. It must therefore be 
deemed that they considered and rejected the objections to such jurisdiction. 
Since the question referred to raises a purely constitutional issue and since it 
is possible to limit the consideration of the Reference to the specific question, 
it is neither difficult nor inexpedient to answer the Reference. The difficulty 
of answering a Reference in a given case by reason of defective framing of 
questions, insufficiency of data or the like does not arise in the present 
Reference. 

Though it has been stated in several decisions and by jurists that the 
opinion expressed by the Court in exercise of its advisory jurisdiction under 
Article 143(1) is not binding, it would be strange that a decision given by 
the Supreme Court on ? question of law in a dispute between two private 
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parties should be binding on all courts in this country, but the advisory 
opinion should bind no one at nil, even if, as in the instant case, it is given 
after hearing every one concerned who desired to be heard and after full 
consideration of the question raised in the Reference. 

Articles 226, 32 »nd 359(1), 352 and 358 

The case of A. D. Ai'., Jabalpur v, Shiveikant Shukla^ raised the contro¬ 
versy on the maintainability of a petition of habeas corpus before a High 
Court undei Article 226 while a declaration of Emergency under Article 352 
is in force and rights under Article 19 have been automatically suspended 
under Article 358 and Article 21 specifically suspended under Article 359. 

The majority of the five judges except Khanna, J. held against the 
detenues. The main points held by the majority were that Article 21 is the 
sole repository of rights to life and personal liberty. Article 21 is our rule 
of law regarding life and liberty. No other rule of law can have separate 
existence as a distinct right. Article 21 has elevated the pre-Constitution 
rights to personal liberty to the level -of fundamental rights. There is no 
common law right to personal liberty apart from that in Article 21. 


Articles 245, 246 and 254 

Some interesting aspects of the conflict between the legislat^e powers 
of the State Legislature and the Union Legislature came up in Kerala State 
Electricity Board v. Indian Aluminium Co.®®. 

(1) It was clarified that the question of repugnancy can only arise if 
both, the State legislation and the Union legislation, are m respect of an 
entry in the concurrent list, that is. List 111 of the Seventh Schedule. 

(2) What is the position if the alleged repugnancy arises only upon 
subordinate legislation being made by the executive autnonty in exercise of 
power delegated by the State Act. 

The facts were that the Kerala Legislature in 1961 passed the Kerala Essen- 
tial Articles Control (Temporary Powers) Act, m 1961 and it was assented to 
by the President in 1962. The life of the Act was five years. In 1965 elec¬ 
tricity” was declared as an essential article for the purposes of the Act. 
In 1967 the life of the Act was extended for two more ye^ by Presidential 
Lsent In 1968 under Section 3 of the Act the impugned Kerala State Elec¬ 
tricity Supply (Kerala Stale Electricity Board and Licensees Are^) Smcharge 
Order 19b8 was passed. It authorised levy of surcharge on supplies of ele«ri- 
city to consumers in spite of contractual agKement to the contrary. The 
respondents challenged the 1968 Suscharge Order on ground of repugnancy 
the*^ Union legislation in this area being the Ele^icity Act. 1910 W 
the Electricity Supply Act. 1948. TUI the Surcharge Order was p^sed. the 
question of repugnancy did not arise. There was nothing against the Kerala 

Act of 1961 till then. 

When the President extended the life of the Act in 1967, the c^clara- 
tion of “electricity'"' as an essential article had been made and so it became 
Dart of the Act. Did the assent which could cure actual repugnancy also 
extend to any possible repugnancy arising out of exercise of poorer ™ 

Act? To this the Supreme Court has replied in the negative. To the next 
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question whether the declaration on the order can be said to be bad on the 
ground either that there was excessive delegation or that the Legislature can 
be said to have abdicated its powers, the majority held (after laying down 
that subordinate legislation even if approved by the Legislature must by intra 
vires) that the power conferred by the Kerala Act of 1961 was a case of 
conditional legislation. 

The various types of powers that can be exercised under that Act 
are enumerated in it. Only the article with reference to which those 
powers are to be exercised is left to be determined by the Executive. 
That will vary from time to time; at one time salt may be an essential 
article, at another time rice may be an essential article and on a third 
occasion matchboxes. It is the Executive that would be in a position to 
judge when and under what circumstances an article becomes an essential 
article and therefore it is necessary to control the production, supply 
and distribution or trade and commerce in a particular article. 

There was no vice of excessive delegation. So that the Kerala Act, the 
1965 declaration under Section 2(a) and the 1968 Surcharge Order under 
Section 3 are all valid. 

Gupta, J., dissented. He said : 

The Kerala Act authorises the Government to declare any article 
as essential, except those mentioned in the Essential Commodities Act, 
without laying down any definite criteria *or standards. This, I think, 
is surrendering unguided and uncanalised power to the Executive. I 
do not see how the Act can be called an instance of conditional legisla¬ 
tion—this is not a case where the Legislature having determined the 
policy has left the details to be supplied by the executive authority. I 
cannot think of a case where the Legislature's self-effacement could be 
more complete. In my opinion the power conferred on the Government 
by the Kerala Act exceeds the limits of permissible delegation. 

Ajrtacles 245, 246 & Chapter 1, Part XI 3c Chapter 11, Part XI 

In State of Karnataka'v. Union of India^^, Beg, G..J. observed that n> 
provision of the Constitution impliedly prohibits exercise of any legislative 
power of Parliament. Neither Chapter II, Part XI of the Constitution, 
dealing with the administrative relations between the Union and the States, 
nor any other part of the Constitution could be held to imply a prohibition 
against the exercise of any legislative power of Parliament. Indeed, a glance 
through Chapter II in Part XI shows that, apart from Articles 256 and 257 
(1), it deals only with some special matteis, and could not be said to exhaust 
^1 matters which may involve the interests of particular States as well 
as of the Union. There is nothing in any of the provisions here or elsewhere 
in our Constitution which could, by a necessary implication be said to 
impose conditions on the exercise of legislative powers distributed by 
Chapter I of Part XI of the Constitution read with the three lists in the 
Seventh Schedule. Such a question must therefore, be determined exclusively 
by the provisions of Chapter I of Part XI which refer to the legislative 
lists in the Seventh Schedule. 

ArUcle 301 

If a tax is compensatory or regulatory, it cannot operate as a restriction 
on the freedom of trade or commerce. Upholding the enhancement of 
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Motor VeWcIes tax on omnibuses by the TamU Nadu Government the 
Supreme Court m G. K. Krtshnan v. State of T. said that strictly speak- 

mg a compensatory tax IS based on the nature and the extent of the use 

made, of the roads, as, for example, a mileage or ton-mileage charge or tne 
hke, and if the proceeds are devoted to the repair, upkeep, maintenance and 
depreciation of relevant roads and the collection of the exaction involves no 
substantial interference with the movement. Because the users of vehicles 
generally, and of public motor vehicles in particular, stand in a special and 
direct relation to such roads, and may be said to derive a special and direct 
benefat from them, it seems not unreasonable that they should be called upon 
to make specal contribution to their maintenance over and above their 

"loi lax-payers of the State. The word ‘freeMn Arti- 

cle 301 does not mean freedom from regulation. There is a clear distinction 
between laws interfering with freedom to carry out the activities constituting 
trade and laws imposing on those engaged therein rules of proper conduct 
or other restraints directed to the due and orderly manner of carrying out the 
activities. This distinction is described as regulation. The word ‘regulation^ 
has no nxed connotation. Its meaning differs according to the nature of the 

, .TiJe true solution, perhaps, in any given case, 
could be found by distinguishing between features of the transaction or 
activity in virtue of which it fell within the category of trade, commerce and 
intercourse and those features which, though invariably found to occur in 
some form or another in the transaction or action are not essential to the 
conception. What is relevant is the contract between the essential attribute 
of trade and commerce and the incidents of the transaction which do not give 

^^cessarily the character of trade and commerce. Such matters relating 
to hours, equipment, weight/size of load, lights, which form the incidents 
of transportation, even if inseparable, do not give the transaction its essential 
character of trade or commerce. Taws for government of such incidents 
‘regu^ate^ Regulations like rules of traffic facilitate freedom of trade and com¬ 
merce whereas restrictions impede that freedom. The collection of toll or 
tax for the use of roads, bridges, or aerodromes, etc., do not operate as 
barriers or hindrance to trade. For a tax to become a prohibited tax, it 
has to be a direct tax, the effect of which is to hinder the movement part* of 
the trade. 


A tax would naturally ii^ede the free flow of goods and affect the 
freedom of trade and commerce under Article 301. Such tax would normally, 
however, satisfy twin requirements of Article 304 reasonableness 

and public interest. / In A, B. AbdulT^adir v. Stale o f Keral a^^ the imposition 
of tax on the tobaeco by the Kerala Luxury Tax on Tobacco (Valid^on) 
Act, 1964 was challenged. The 'exercise of the power oT tax may normally 
be presumed to be in public interest of the power to tax is essential 
for the maintenance of any governmental system. Taxes are levied usually 
for the obvious purpose of raising revenue. Taxation is also resorted 
to as a form of regulation. To some extent every tax imposes an economic 
impediment to the activity taxed as compared with other not taxed, but 
that fact by itself would not make it unreasonable. So in considering the 
question as to whether the restriction is reasonable in public interest, the 
court will have to balance the importance of freedom of trade as against the 
requirement of public interest. Article 304(^) necessarily postulates that 
considerations of public interest may require and Justify the imposition of 
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restriction on the freedom of trade provided 

question of weighing one relevant consideration against another in the 
context of the largir public interest. Hence regulations of the sale and 
stocking of an article like tobacco which also constitutes a health hazard 
and U considered to be an article of luxury, by imposing a *tcenc® fee fo 
the same is a permissible restriction in public interest within Article 304(6) 
of the Constitution. One of the likely effects of the enhancement of the price 
of a commodity entaUing health hazards is to lower its consumption. 

On passing of the Maharashtra Debt Relief Act, 1976, the affected 

money-lenders handicapped by suspension of Article 19 during Emergency 
attacked the constitutionality of the Act under Article 301 and additionally 
under Articles 246(3) and 254(2)^*. It was contended that money-lending 
was a “trade*' and the Act placed unjustifiable restrictions. According to 
them money-lending in the modern complexities of business life is a lubricri^nt 
for the wheels of commerce and has been treated as trade. It is the life¬ 
blood of business. The expression ‘trade* in its wide import, covers not 
merely ‘buying and selling goods* but trading facilities like advancp, over¬ 
drafts mercantile documents, trading intelligence, telegraphic and telephonic 
communications, banking and insurance and many other sophisticated 
operations connected with and essential for commerce and intercourse. 
Even travel facilities in certain circumstances have a nexus with trade and 
commerce and are part of them. Mercantile credit, money-lending, pawn¬ 
broking and advances on pledges are business. To deny to monetary deal¬ 
ings the status of trade is to push India into the medieval age. Broadly 
viewed money-lending amongst the commercial community is integral to 
trade and is trade. The State contested the very applicability of Article 301 
to money-lenders and money-lending vis-a-vis the humble beneficiaries of 
the statute, viz., the marginal framers, rural artisans, rural labourers, 
workers and small farmers. It is a cruel legal joke to legitimate as trade 
this age-old bleeding business of agrestic India whereby the little peasant, 
the landless tiller, the bonded labourer, the pavement tenant and the slum 
dweller have been born and buiied during the Raj and the Republic in chill 


penury. 

The Supreme Court held that the conscience of the commerce clause in 
India, as elsewhere, is the promotion of an orderly society. Social justice 
is the core of the constitutional order. 


Every systematic, profit-oriented activity, however sinister, suppressive 
or socially diabolic, cannot, ipso facto, exalt itself into a trade. Incorpora¬ 
tion of Directive Principles of State Policy casting the high duty upon the 
State to strive to promote the welfare of the people by securing and protect¬ 
ing as effectively as it may a social order In which justice—social, economic 
and political—shall inform all the institutions of the national life, is not 
idle print but command to action. State action defending the weaker 
sections from social injustice and all forms of exploitation and raising the 
standard of living of the people, necessarily imply that economic activities, 
attired as trade or business or commerce, can be de-recognised as trade or 
business. At this point, the legal culture and the public morals of a nation ■ 
may merge, economic justice and taboo of traumatic trade may meet and 
jurisprudence may frown upon dark and deadly dealings. The constitutional 
refusal to consecrate exploitation as ‘trade* in a socialist Republic like ours 
argues itself. 
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A meaningful, yet minimal analysis of the Debt Act, read in the light 
of the times and circumstances, which compelled its enactment, will bring 
out the human setting of the statute. The bulk of the beneficiaries are rural 
indigents and the rest urban workers. These are weaker sections for whom 
constitutional concern is shown because institutional credit instrumentalities 
have ignored them. Money-lending may be ancillary to commercial activity 
and benignant in its effects, but money-lending may also be ghastly when 
it facilitates no flow of trade, no movement of commerce, no promotion of 
intercourse, no servicing of business, but merely stagnates rural economy, 
strangulates the borrowing and turns malignant in its repercussions. The 
former may surely be trade, but the latter—the law may well say—is not 
trade. This narrow, deleterious pattern of money-lending cannot be classed 
as ‘trade*. Hence Article 301 does not apply. 

Even otherwise. Article 304(^) will save such a statute. The business 
of money-lending has not been prohibited. The Act is a temporary measure 
limited to grimy levels of society. Existing debts of some classes of indigents 
alone have been liquidated. Regulation, if the situation is necessitous, may 
reach the limit of prohibition. Hence the restrictions under the Debt Act 

are reasonable. 

Articles 304 and 19(1) (g) 

When a party challenges the restrictions on the freedom of trade and 
commerce can it be said that he cannot petition under Article 32 since such 
restrictions could not be on rights guaranteed by Article 19(1) (^). The 
Supreme Court considered this question in Syed Ahmed Aga v. StaU of Mysore^^ 
and said that the mere fact that the legality of an enactment is challenged 
for non-compliance with the proviso to Article 304(ft) of the Constitution 
would not take away the character or substance of a petitioner's claim when 
a citizen comes to court with the allegation that his fundamental right to 
carry on business or trade is affected adversely by a provision which does 
not legally exist. No doubt the restrictions contemplated by Article 304(^) 
may be of a character different from those on an individual citizen's rights 
to trade but it cannot be denied that their impact on individual rights is 
often very direct. The stage for considering the reasonableness of a direct or 
indirect restriction of a fundamental right arises only where the restriction is 
otherwise valid An allegedly additional restriction on trade and commerce 
is to be judged from a broader and more general angle of the freedom cf a 
particular trade. What may be a restriction of his choice from the point of 
view of an individual citizen engaged in a trade may not be a restriction on 
inter-State or intra-State commerce viewed from the angle of the trade as 
a whole. Even if the Court finds that the particular trade or industry is not 
subjected to additional restrictions by the impugned amendments, the 
petitioners could show that they were unduly hampered from carrying on 
their business or trade by some unreasonable restrictions on their fundamental 
rights as individuals engaged in that industry or business. For that they 
must demonstrate an unreasonableness of the restrictions upon their activities 
as falling outside the reasonableness clause. 

Article 356(1) 

In State of Rajasthan v. Union of India^^, Beg, G. J. observed that there is 
nothing in Article 356 to make a consideration by either House of Parliament 
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a condition precedent to tlie exercise to the power of dissolution under 
Article 356(1). The proclamation will operate for two months on its own 
and whatever is done during that period will be legal. Article 357 cannot 
curtail the exercise of power under Article 356(1). 

Chandrachud, J. rejected the view that the proclamation issued under 
Article 356(1) can have neither force nor validity until it is approved by 
Parliament. The proclamation has an assured life of two months, approval 
or no approval. Action taken during these two months is irrevocable and 
remains unremedied. 

Bhagwati, J. opined that once a proclamation is validly issued under 
Article 356(1), it has immediate force and effect and its-eflScacy is not made 
dependent on the approval of both Houses of Parliament. Nor is the power 
limited by the condition that it cannot be exercised when either or both 
Houses of Parliament are in session. 

Clause (3) of Article 356 does not confer power on the two Houses of 
Parliament to put an end to the proclamation by disapproval before the 
expiration of the period of two months and it is only if the life of the 
proclamation is to be extended beyond the period of two months- that it is 
required to be approved by both Houses of Parliament. 

Whilst the proclamation is in force during the period of two months, 
the President can exercise all the powers of the Governor assumed by him 
and the Court cannot read any limitation which would have the effect of 
cutting down the width and amplitude of such powers by c'^nfining their 
exercise only to those cases where no irretrievable consequence would 
be beyond repair. When any power of the Governor is assumed by the 
President under the proclamation, the President can, during the two months 
when the proclamation is in force, do whatever the Governor could in 
exercise of such power, and it would be immaterial whether the consequence 
of exercise of such power is final and irrevocable or not. To hold otherwise 
would be to refuse to give full effect to the proclamation which as pointed 
out above, continues to operate with full force and vigour during the period 
of two months. 

If the proclamation has full force and effect during the period of two 
months even without apporval by the two Houses of Parliament, the 
President certainly can exercise the power of the Governor to dissolve the 
Legislative Assembly of the State without waiting for the approval of 
the proclamation by both Houses of Parliament. It is true that once the 
Legislative Assembly of the State is dissolved by the President in exercise of 
the power assumed by him under the proclamation, it would be impossible 
to restore the status quo ante if the proclamation is not approved by both 
Houses of Parliament, but that is the inevitable consequence flowing from the 
exercise of the power which the President undoubtedly possesses during 
the time that the proclamation is in force. 

The power to dissolve the Legislative Assembly of the State cannot 
also be denied to the President on the ground that the proclamation may 
not be approved by one or the other House of Parliament. 

Merely because power may some time be abused, it is no ground for 
denying the existence of the power. 

The principle of cabinet responsibility, accountability of Central Govern¬ 
ment to Parliament and judicial review in case of misuse by the President 
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of his powers are the safeguards which must allay the apprehension that 
the Central Government may -act wantonly or capriciously in issuing a 
proclamation under Article 356(1) bypassing and ignoring the two Houses 
of Parliament. 

Article 368 

The theory of basic structure or feature, laid ^ovtx\\r\^KesaoanandaBhaTati^’^ 
came for application in Indira J^ehru Gandhi v. Raj J^arain^ also known as 
P. Ai.*s Election case. The constitutionality of Constitution Thirty-Ninth 
Amendment Act, 1975 came for consideration before the Court. 

While the appeal and cross-appeal from the judgment of the Allahabad 
High Court setting aside the election of Prime Minister Indira Gandhi was 
pending before the Supreme Court, Parliament passed the Election Laws 
Amendment Act 40 of 1975 which changed the law retrospectively affecting 
the pending appeals. The Constitution Thirty-Ninth Amendment was also 
passed which besides granting the Election Laws Amendment Act, 1975 the 
protection of the Ninth Schedule introduced Article 329-A. Clause 4 there¬ 
of freed the disputed election of the Prime Minister and the Speaker to the 
Parliament from the restraints of all election laws. It declares such election 
as valid notwithstanding any judgment. Claused ordains that any appeal 
or cross appeal pending before the Supreme Court shall be disposed of on 
the assumption that the judgment under appeal is void, that the findings 
contained in the judgment never had any existence in the eye of law and 
that the election declared void by the judgment shall continue to be valid 
in all respects. Clause 6 provides that Article 329A shall have precedence 
over the rest of the Constitution. Constitutionality of clause (4) (past- 
tense) therefore came for determination. 

The arguments on behalf of the respondeat Raj Narain were— 

(i) the Thirty-Ninth Amendment affects the basic structure or 
framework or the institutional pattern adopted by the Constitution 
and is therefore beyond the amending power conferred by Arti¬ 
cle 368. It destroys the identity of the Constitution ; 

(ti) separation of pov/ers is a basic feature of the Constitution and 
therefore every dispute involving the adjudication of legal rights 
must be left to the- decision of the Judiciary. Clause (4) of 
Article 329A introduced by the Thirty-Ninth Amendment takes 
away that j urisdiction of the courts and is therefore void \ 

the function of the Legislature is to legislate and not decide private 
disputes. In the instant case Parliament has transgressed its 
constituent function by adjudicating upon a private dispute; 

democracy is an essential feature of the Constitution. Free and 
fair elections are indispensable for the successful working of any 
democratic government. By providing that the election of the 
Prime Minister shall not be open to challenge and shall continue 
to be valid despite the judgment of the Allahabad High Court 
holding that the election is vitiated by corrupt practices. Parlia¬ 
ment has destroyed the very core of democracy; 

Equality is an essential feature of a Republican Constitution. The 
Thirty-Ninth Amendment puts the Prime Minister and the Speaker 

37. (1973) 4 see 225. 

38. 1975 Supp see 1. 


(m) 

(iv) 

(^) 
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from the operation of election laws, ^ r 

T^ile of law and judicial review are also bas^Lc features of the 
r* To free certain persons from the constraints of 

the election of the Prime Minister shall continue to be valid an 

wUl bf open to no challenge before any court or any authority 
whatsoever; , t> wi v 

of con.titutional provisions for effecting revoluuonary changes , 

be'eSierwUhfnTh; h?gW ^mbuT*l^at^^;ow^r^" Th”er| 

but it cannot usurp that power; and lastly 
i:^\ th*. Fundamental Rights case did not involve the consideration ol 
^ ^ thi ^Tesri^ « to what the power of amendment comprehends 
Matters such as declaring who has won and who has lost 
election are matters clearly outside the scope of the amending 
power under Article 368, which means and implies the power to 
alter the fundamental instrument of country s governance. 

The hearing proceeded on the assumption that it was not necessary to 

challenge the view in Kesavananda Bkarati case and so judges who 

had dfslgreed in that case applied the ruling of that case m disposing of the 

present appeal. 

The Court therefore considered (1) whether the following were part of 
the basic features of the Constitution and if they were (2) whether any of 
them was affected by clause (4) of Article 329-A as inserted by the 39th 

Amendment: 


(а) Rule of law 

(б) Judicial Review 

(c) Democracy and free and fair elections 

(d) Separation of powers 

(«) Equality before the law. 

(/) Political justice as proclaimed in the Preamble. 

All the five judges constituting the Bench delivered separate judgments. 
Though clause (4) of Article 329-A was struck down, the election of 
Smt. Indira Gandhi was upheld. 
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According to Chief Justice A. N. Ray : 

(а) The validation of the appeUaht^s election by clause (4) of Arti¬ 
cle 329*A was not by applying any law and therefore it offended 
Rule of law. 

(б) Judicial review in election disputes is not a compulsion. Judicial 
review of decision in election disputes may be enrtusted by law to 
a Judicial tribunal. If it is to a tribunal or to the High Court 
the judicial review will be attracted either under the relevant 
law providing for appeal to the Supreme Court or Article 136 
may be attracted. Under Article 136(^) the contemplated law 
may vest the power to entertain election petitions in the House 
itself which may determine the dispute by a resolution after 
receiving a report from a special committee. In such cases 
judicial review may be eliminated without involving amendment 
of the Constitution. 

(r) It is not possible to hold that the concept of free and fair election 
is a basic structure. 

(rf) Though no express mention is made in our Constitution of vesting 
the Judiciary the judicial power as is to be found in the American 
Constitution, a division of the three main functions of Govern¬ 
ment is recognized in our Constitution. Judicial power in the 
sense of the judicial power of the State is vested in the Judiciary. 
Similarly, the Executive and the Legislature are vested with 
powers in their spheres. Judicial power has lain in the hands of 
the judiciary prior to the Constitution and also since the Con¬ 
stitution. It is not the intention that the powers of the Judiciary 
should be passed to or be shared by the Executive or the 
Legislature or that the powers of the Legislature or the Executive 
should pass to or be shared by the Judiciary. 

Under our Constitution, Parliament has inherited all the privileges, 
powers and immunities of the British House of Commons. In the 
case of election dispute Parliament has defined the procedure by 
law. It can at any time change that procedure and talce over 
itself the whole question. There is, therefore, no question of any 
separation of powers being involved in matters concerning elections 
and election petitions. 

(^) To accept the theory of bztsic structures or basic features as a 
limitation on ordinary legislative powers will be an encroachment 
or the separation of powers. _ 

Justice IChanna opined : 

(<j) Rule of law postulates that the decisions should be made by the 
application of known principles and rules . and in general such 
decisions should be predictable and the citizen should know where 
he is. If a decision is taken without any principle or^ without 
any rule, it is not predictable and such decision is antithesis of 
a decision taken in accordance.with the rule of law. 

(6) It is not necessary in a democratic set-up that disputes relating to 
the validity of the elections must be settled by courts of law. 

(<) All the seven judges who consituted the majority in Kosavananda 
Bharati case were also agreed that democratic set-up was part of 
the basic structure of the Constitution. Democracy postulates 
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that there should be periodical elections, so that people may be 
in a position either to re-elect the old representatives or, if they so 
choose, to change the representatives and elect in their place 
other representatives. Democracy further contemplates that the 
elections should be free and fair, so that the voters may be m a 
position to vote for candidates of their choice. 

To put a stamp of validity on the election of a candidate by saying 
that the challenge to such an election would not be governed by 
any election law and that the said election in any case would be 
valid and immune from any challenge runs counter to accepted 
norms of free and fair elections in all democratic countries. 
Clause (4) of Article 329-A can, therefore, be held to strike at the 
basis of free and fair elections. 

(</) Although there is in the Constitution of India no rigid separation 
of powers, by and large the spheres of judicial function and 
legblative function have been demarcated and it is not permissible 
for the Legislature to encroach upon the judicial sphere. It has 
accordingly been held that a Legislature while it is entitled to 
change with retrospective effect the law which formed the basis 
of the judicial decision, it is not permissible to the Legislature to 
declare the judgment of the court to be void or not biriding. 
However, the question remains if the rule applies to constituent 
power also. No view however need be expressed on this point. 

According to Justice Mathew : 

(а) ‘Rule of law'is an expression to give reality to something which 
is not readily expressible. There is a genuine concept of rule of 
law and that concept implies equality before the law or equal 
subjection of all classes to the ordinary law. Kesavananda 
Bharati has held Article 14 not to be part of the basic structure. 

(б) There was consensus amongst the judges forming the majority in 
Kesavananda Bharati case that democracy is basic structure of the 
Constitution. 

(r) If Article 329(^) envisages the resolution of an election dispute by 
judicial process by a petition presented to an authority as the 
appropriate Legislature may by law provide, a constitutional 
amendment cannot dispense with that requirement without 
damaging an essential feature of democracy, the mechanism 

for determining the real represenative of the people in an elechon 
as contemplated by the Constitution. 

Even if the exercise of despotic discretion such as clause (4) of 
Article 329*A is regarded as an amendment of the Constitution, 
the amendment would damage or destory an essential feature of 
democracy as established by the Constitution, namely, the 
resolution of election disputes by an authority by the exercise of 
judicial power by ascertaining the adjudicative facts and applying 
the relevant law for determining the real representative of the 
people. 

Justice Beg (as he then was) held : 

(a) The jurisdiction of the Supreme Court to try his case on merits 
cannot be taken away without injury to the basic postulates of 
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the rule of law and of justice within a politically democratic 
constitutional structure. 

(6) Courts, however, have to test the legality of laws, whether pur¬ 
porting to be ordinary or constitutional, by the norms laid down 
in the Constitution. This follows from the supremacy of the 
Constitution, which is part of the basic structure. 

(r) Separation of powers is a part of the baislc structure of our Con¬ 
stitution. 

{d) Supremacy of the Constitution is also part of the basic structure. 

{e) The Supreme Court cannot, consistently with the objects of 
justice, including what is claimed as “political justice^^, which 
are parts of what is called the “basic structure^^, deny the right 
to claim an adjudication from the Court on exclusively legal 
issues (not political ones) between the majority. party and the 
minority groups of parties, however large and legally right the 
majority party may be and however small and legally wrong the 
minority groups or parties may be. 

What is involved is the right of the election-petition to be heard on 
merits and the power of the Supreme Court to look into the 
merits of the case, in order to determine whether the election peti¬ 
tioner's grievances could have any real legal foundations. This Is 
basic consideration which must compel the Court in the light of 
the principles laid down in Ktsovananda Bharati case, to hold that 
the Court must look into his grievances and determine, for itself, 
where his case stood on the law before it was amended. Its 
jurisdiction at any rate, cannot be barred without creating the 
impression that what the election-petitioner calls “political justice 
is being denied to him. 

And Justice Chandrachud held that; 

(a) If there~T>e~ahy uTiailieudable features of the Constitution on the 
score that they form a part of the basic structure of the Constitu¬ 
tion, they are that: (t) India is a Sovereign Democratic 
Republic: (w) equality of status and opportunity shall be secured 
to all its citizens ; (m) the State shall have no religion of its own 
and all persons shall be equally entitled to freedom of conscience 
and the right freely to profess, practise and proj^gate religion 
and that (tv) the Nation’ shall be governed by a Government ot 
laws, not of men. These are the pillars of our constitutional 
philosophy, the pillars, therefore, of the basic structure of the 

Constitution. 

The rule of law means that the exercise of powers of government 
shall be conditioned by law and that subject- to the exceptions to 
the doctrine ofequaUty, no one shall be exposed to the arbitrary 

will of the Government. 

Our Constitution exists and must continue to exist. It guarantees 
equality before law and the equal protection of laws to everyone. 
The denial of such equality, as modified by the judicially evolved 
theory of classification, is the very negation of rule of law. 

Clauses (4) and (5) of Article 329-A are arbitrary and are calculated 
to damage or destroy the rule of law. 
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(b'i Since the Constitution, as originally enacted, did not consider 
^ ^ that iudical power must intervene in the interest of purity of 
elections, judicial review cannot be considered to be a part of 
the basic iructure insofar as legislative elections are concerned. 

(e) The contention that ‘Democracy’ is an essen tial feature of th e 
^ ’ ConsUtution U unassaUable. It is difficult to accept dial the 

impugned provisionr-aSstroy the democratic structure of 
government. The rule is stUl the rule of the majority despite the 
Thirty-Ninth Amendment and no law or amendment of the 
fundamental instrument has provided for the abrogation of the 

electoral process. j . j wi 

(d) The exercise by the Legblature of what is purely and 

a iudicial function is impossible to sustam in the context even o 

our co-operative federalism which contains no rigid distribution ot 
powers but which provides a system of salutary check and 

balances. . 

Article 329-A(4) as introduced is an outright negation of the right 
^ ^ of equality conferred by Article 14. a right which more than any 
other is a basic postulate of our Constitution. 

(f) The concept of political justice of which the Preamble spea^ b 
too vague and nebulous to permit by its yardstick the invalidation 
of a constitutional amendment. 


The Court also considered the nature and content of constitutional power. 
Where it was purely of legislative nature, restricted to ordering the organisa¬ 
tional matters concerning the country's grievance or an amalgam ot 
legislative, executive and judicial power. Power under co^tituent power to 
alter the conditions for the exercise of judical power whe^er extends to 
withdrawing to itself the judicial power and exercising it. The Court then 
considered the concepts of sovereignty, sovereign power and constituent 
power and the basis of the supremacy of the GonsUtuUon. (For discussion 
of these points see the headnote*®.) 


In StaU of Karnataka v. Union of India*^ the question \vhether Commissions 
of Inquiry Act, 1952 which is a law “in respect" of a subject-ma.tter 
dealt with by the Constitution amounts to an amendment of the Constitution, 
Beg C. J. observed that the Constitution as its Preamble makes it clear is 
of a sovereign republic the legal sovereignty of which includes legal 
legislative sovereignty which must embrace the power of making any law 
on any subject. The plaintiff's contention if accepted, would expel the 
power of legislation itself on arty matter involving an enquiry into the 
conduct of government affairs by a Minister in the State Government from 
the legislative lists and place it under Article 368. 


Untwalia, Shinghal and Jaswant Singh, JJ. observed that if the Act is 
really constitutional law. Parliament has. transgressed its limits in enacting 
such a law because the amendment of the Constitution cannot be allowed 
except as provided for in Article 368. But the impugned law is in no sense 
a constitutional law. The power to amend the fundamental instrument 
cannot carry with it the power to destory its essential features. The theory 
of basic structure is wholly out of place in matters relating to the validity 
of the ordinary laws made under the Constitution. 
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As per ICailasam, J. excepting cases referred to Articles 256 and 257, the 
Constitution does not provide for. Union Government to give any directions 
to the State Government. As there is no specific Article in the Constitution 
enabling the Union Government to cause an enquiry into the governmental 
functions of the State the power cannot be assumed by ordinary legislation 
but resort must be had to a constitutional amendment. 

In the same case speaking on the power of amendment under Article 368, 
Beg, G. J. observed that Article 368 of the Constitution only provides 
the procedure for an amendment of “the Constitution'^ and says nothing 
about any amendment of other laws by introduction of or changes in laws 
which may conceivably be classed or construed as ‘^constitutional laws” 
because of their subject-matter. The matter should be considered in the context 
of the difference in procedure, between the one for an amendment of “the 
Constitution”, provided by Article 368, and that for ordinary legislation 
contemplated by Articles 245 to 248. In this connection it is proper to 
observe that, unless there is specific authority given by constitutional provi¬ 
sions for changing the law laid down by “the Constitution” itself, by adopting 
only the ordinary law making procedure, a change in the law contained in 
express provisions of “the Constitution” itself could not be brought about 
without complying with Article 368 of the Constitution. This follows 
obviously from the very notion of a Constitution as an embodiment of a 
“fundamental law” which serves as a touchstone for all other “laws”. 
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Preamble.—WE, THE PEOPLE OF INDIA, having solemnly resolved 
to constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC and to 
secure to all its citizens : 

JUSTICE, social, economic and political ; 

LIBERTY of thought, expression, belief, faith and worship ; 

EQUALITY of status and of opportunity ; 
and to promote among them all; 

FRATERNITY assuring the dignity of the individual and the unity of 
the Nation ; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 
November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO OUR¬ 
SELVES THIS CONSTITUTION. 


The preamble to an Act sets out the main objectives which the legislation is intended 
to achieve.^ It is a key to the intention of the makers of the Act.^ But a preamble is not an 
Integral part of a statute in the sense that if it were dropped the real import of the statute 
would ordinarily not be changed. It is neither regarded as the source of any substantive 
governmental power nor by itself alone it imports any limitations on the exercise of powers 
not expressly or impliedly prohibited by the Constitution.^ Nor is it necessary that every Act 
should begin with a preamble. Many statutes can be cited which contain no preamble. The 
Government of India Act, 1935 is a notable example of a Constitution having no preamble. 

Where a preamble is added to the Constitution, it normally expresses the political, 
moral and religious values which the Constitution is intended to promote. The preamble 
to the American Constitution pledges in the name of the people of the U. S. A. to promote 
national unity. Justice, peace at home and abroad, liberty and the genera! welfare. The 
preamble also serves to give a Constitution greater dignity and thus heightened efficacy.* 

Though in any ordinary statute not much importance is attached to the preamble, all 
importance has to be attached to a preamble in a constitutional statute. The preamble to the 
Indian Constitution embodies the great purposes, objectives and the policy underlying its 
provisions apart from the basic character of the State which was to come into existence i.e. 
a Sovereign Democratic Republic. In the Constituent Assembly, the preamble was finalised 
after a long discussion and it was adopted last so that it may embody the fundamentals under- 
lying the structure of the Constitution. It is true that on a concept such as social and eco¬ 
nomic justice there may be different schools of thought but the Constitution-makers knew 
what they meant by these concepts and it was with a view to implement them that they enacted 


1. ‘‘The preamble contains in a 
nutshell its ideals and its aspirations,*’ per 
Subba Rao, C.J. in Golaknath v. Slate of 
Punjab, AIR 1967 SC 1643, 1655: (1967) 2 
SCR 762. 

2. In re Berubari Union and Exchange 
of Enclaves, AIR 1960 SC 845: (1960) 


3 SCR 250. Sikri, C. J. in Kesavananda 
Bharati, (1973)4 .SCC 225, 277 observed 
that that Preamble is not a source of power 
cannot be extended as regards prohibitions 
and limitations. 

3. Kelson, General Theory of Law and 
5/a/r, (1946), p. 261. 
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Part in (PuQ<lanoental Risto) and Part TV (Etirective Principles of State Policy)—^both funda¬ 
mental in cha m cter—on the one hand, basic freedoms to the individual and on the other 
social security, justice and freedom from exploimtion by laying down guiding principles for 
future Oovemments. The preamble is a part of the Constitution and relates to its basic 
structure or framework.^ 


rho value of the preamble in respect of the interpretation of the ConsUtution is the 
same as that of a preamble to any other Act. The modem rule is that where the enacting 
part is explicit and unambiguous, the preamble cannot be resorted to, to control, qualify or 
restrict it ; but where the enacting part is ambiguous, the preamble can be referred to, to 
explain and elucidate it.* In Powell v. Kempton Park Race Course Co,^y Lord Halsbury, 
L. C. said : 


Two propositions are quite clear ; one that a preamble may afford useful light 
as to what the statute intends to reach ; and another, that if an enactment is itself clear 
and unambiguous, no preamble can qualify or cut down the enactment. 

The value of the preamble to the present Constitution is the same.^ 

The framers of the Constitution of India set out two purposes in the preamble. First, 
to constitute India into a Sovereign Democratic Republic. It is Republic because the head 
of the State is not a hereditary monatbh. It is Democratic because the Constitution rests on 
the people’s will, and the institutions set up under it shall seek to give eff^t to democratic 
principles. It is Sovereign because the Constitution does not recognise the legal supremacy 
of another coimtry over India.* Her membership of the Commonwealth of the Nations 
is not inconsistent with her independent and sovereign status. Second, to secure to citizens 
justice—social, economic, and political ; liberty of thought, expression, faith, and worship ; 
equality of status and opportunity ; and to promote among the people of India fraternity, 
assuring dignity of the individual and the unity of the nation. Although the expressions, 
’justice*, ’liberty*, ’equality*, and ’fraternity*, stated in the preamble, may not be susceptible 
to exact definitions, yet they are not mere platitudes for they are given content by the enacting ' 
provisions of the Constitution particularly by Part ni. dealing with the Fundamental Rights 
and Part IV, dealing with the Directive Principles of State Policy. 

Our Constitution has not ignored the individual but has endeavoured to harmonise 
the individual interest with the paramount interest of the conununity.* 

We may make three observations in relation to the Constitution. Firstly, it does not 
profess to commit the country to any particular economic order. Consistent with the Direc¬ 
tive Principles of State Policy, India may set up any economic order which the people may 
choose to adopt through the institutions provided for in the Constitution. Secondly, the 
preamble makes it clear that the source of all authority are the people of India. Thirdly, the 
preamble declares the great rights and freedom which the people of India intended to secure 
to all citizens and the basic type of Government and polity which was to be established.'* 


4 . Kesavananda Bharatx v. State qf 
Kerala^ (1973) 4 SCO 225, per Sikri, C.J. 
at pp. 324-325 ; per Shelat and Grover, JJ. 
at pp. 421-425 ; per Hegde and Mukerjea, 
IT. at pp. 479-480 j per Palekar, J. at pp. 
709-711; per Khanna, J. at p. 787 ; per 
Mathew, J. at pp. 845, 852; per Dwvedi, 
J. at p. 928; per Chandrachud, J. at p. 

988 

5. In re Kerala Education Billf 1957 
AIR 1958 SC 956: 1959 SCR 995 ; Burra- 
kur Coal Co. v. Union of India^ AIR 1961 SC 
Q'i4* n962) 1 SCR 44; Kesaoananda Bharati 
v? State of Kerala, (1973)4 SCO 225, 326, 
419, 549, 636. 


6. (1899) AC 143 at p. 153. 

7. In re Berubari Union and Exchange 
of Enclaves, AIR 1960 SC 845: (1960) 3 
SCR 250. 

8 . Opinion of Mathew, J. contra in 
Kesaoananda Bharati, (1973) 4 SCC 225, 
846. 

9. State of Bihar v. Kameshwar Singh, 
1952 SCR 889, 996 : AIR 1952 SC 252, 
290. 

10. Kesaoananda Bharati v. State of 
Kerala, (1973) 4 SCC 225 ; per Shelat and 
Grover, JJ, at pp. 424, 425; contra sec 
Mathew, J. at p. 845, Beg, J. at p. 904. 
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PART I 

THE UNION AND ITS TEI&ITORY 


1. Name and territory of the Uidon.^<l) India* that is Bharat* shall 
a Union of States. 

'*[(2> The States and the territories thereof shall be as specified in the 
First Schedule.] ‘ \ 

(3) The territory of India shall comprise— 

(d) the territories of the States ; 

t[(^>) the Union territories specified in the Frist Schedule ; and] 

(c) such other territories as may be acquired. 

The Republic of India is described as a union and not a federation. Generally speaking* 
the use of either term does not necessarily signify any particular type of constitutional set-up. 
The Constitution of the U. S. A. describes the polity set-up thereunder as “Union** and so also 
that of Canada. South Africa is also described as “Union**. But, while South Africa is 
admittedly a unitary State* the Constitutions of the U. S. A. and Canada are federal. 


It will not be out of place to mention here that the Drafting Committee had a purpose 
in choosing the word “Union**, in preference to “Federation**. They were of the view that 
the word “Union** better expresses the fact that the Union of India is not the outcome of an 
agreement among the old provinces with the result that it is not open to any State or a group 
of State to secede from the Union or to vary the boundary of their States on their own free 
’will. The Chairman of the Drafting Committee, Dr. Ambedkar, said : 


But I can tell you why the Drafting Committee wanted to make it clear that though 
India was to be a federation, the Federation was not the result of an agreement by the 
States to join in a federation and that the Federation not being the result of an agree¬ 
ment no State has the right to secede from it. The Federation is a Union bemuse it is 
indestructible. Though the country and the people can be divided into different States 
for convenience of administration the country is one integral whole, its people a single 
people living under a single imperium derived from a single source. The Americans 
had to wage civil war to establish that the States have no right to secession and that their 
Federation was indestructible. The Drafting Comnuttce thought that it was better to 
make it clear at the outset rather than to leave it to speculation.^^ 

A^icle 1 of the Constitution says that India U a Union of States, and the States and the 
torritoncs thereof arc specified in the First Schedule. None of the constituent units of the 
Indian Union was sovereign and independent in the sense the American colonies or the Swiss 
^tons were before they formed their federal unions. The Constituent Assembly of India 
deriving ite power from the sovereign people, was unfctteied by any previous commitmern 
in evolving a institutional pattern suitable to the genius and requirements of the Indian 
people as a whole. The ConstituHon conteraptotod changes of the territorial limits of the 
constituent States and there was no guarantee about their territorial integrity.^* 

Tl« temtory of India which is described in cUuse (3) falls under three catecories ■ (n 
State territories (tf) the Union territories^ and (///) tefrilories which may be acquked by thi 


• Sfths. by the Constitution (Seventh 
Amendment) Act, 1956, S. 2, for the 
original cl. f2). 

t Suhs. by S. 2, ibid.j for the original 
sub-clause (ft). 

11. CAD, Vol. 7. p. 48. 

12 . B a b ulai ParaU v. StaU of Bombav 
(1960) 1 SCR 605, 613-614; AIR 1960 SC 
51, 55. 


r 'T*JBtntbari Union and Bxchanet 
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Mizoram, Arunachal 
L f Andaman and Nicobar 
^kshadweep ; Dadra and Nagar 
G^, ^man and Diu, Pondi- 


14 

15 . 
Pradesh, 
Islands, 
HaveU, 


cherry and Chandigarh, 
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Government of India. No Parliamentary legislation is required to acquire a foreign terri¬ 
tory. It is the inherent attribute of a sovereign State to acquire new territories. Article 
l(3)(c). therefore, in including the acquired territory as part of the Indian territory, merely 
states a factual situation and does not confer a power on Parliament to acquire foreign terri¬ 
tory.^^ In England, the acquisition of foreign territory will fall within the prerogative of 
the Crown in relation to foreign affairs. 

A territory can be said to have been acquired when the Indian Union acquires sove¬ 
reignty over such territory.^’ The expression ^acquired* should be taken to be a reference 
to 'acquisition* as understood in Public International law. If there was any public noti¬ 
fication. assertion or declaration by which the Government of India had declared or treated 
a territory as part and parcel of India, the courts would be bound to recognise an 'acquisition* 
as having taken place, with the consequence that the territory would be part of the territory 
of the Union within Article 1(3K<?)- A statement by the Government of India that it did not 
consider a particular area to have been acquired by it is binding on the court.^® 

It matters not how the acquisition has been brought about. It may be by conquest, 
it may be by cession following on treaty, it may be by occupation of territory hitherto un¬ 
occupied by a recognised ruler,^* or it may be under the terms of an agreement between two 
States.*® In cases where the only fact available is the de facto exercise of complete sovereignty 
by one State in a particular area, the sovereignty of that State over that area and the area being 
regarded as part of the territory of that State would prima facie follow. But this would apply 
normally only to cases where sovereignty and control was exercised by unilateral action. 
Where, however, the exercise of power and authority and the right to administer is referable 
to an agreement between two States, the question whether the territory has become integrated 
with and become part of the territory of the State exercising de facto control, depends wholly 
on the terms upon which the new Government was invited or permitted to exercise such control 
and authority.*^ 

Who in the State can be said to possess Plenum Dominium depends upon the Consti¬ 
tution and the nature of adjustment. Unlike the United States of America, where the Consti¬ 
tution is defined in express terms, in India one has to go by inferences from the Constitution, 
the circumstances and precedents. The precedents are clear that no cession of Indian terri¬ 
tory can take place without a constitutional amendment. However, an agreement to refer 
the dispute regarding boundary involves the ascertainment and representation on the surface 
of the earth a boundary line dividing two neighbouring countries and the very fact of referring 
such a dispute implies that the Executive may do such acts as are necessary for permanently 
fixing the boundary. A settlement of a boundary dispute cannot, therefore, be held to be, 
a cession of territory. It contemplates a line of demarcation on the surface of the earth. 
It only seeks to reproduce a line, a suitable boundary, and it is so fixed. The case is one in 
which each contending State ex facie is uncertain of its own right and therefore, consents 
to the appointment of an arbitral machinery. Such a case is plainly distinguishable from 
a case of cession of territory known to be home territory.** 

2. Admission or establishment of new States.—Parliament may by law 
admit into the Union, or establish, new States on such terms and conditions as 
it thinks fit. 

Article 2 enables Parliament by law to admit into the Union or establish new States 
on such terms as it thinks fit. It will be noted that there are two powers given to Parliament 

Sej 523 : (1955) 2 SCR 303. 

20. AT. Adasthan Sahib v. Cin^f Commis^ 
sioner, (1962) Supp 1 SCR 981 : AIR 1962 
SC 797, p. 803. 

21. See for example Harivansh Lai 
Mehta v. State of Maharashtrat (1971) 2 SCC 
54, 56. 

22. Maganbhai Ishwarbhai Patel v. 
Union of India, (1970) 3 SCC 400, 421. 


16. In re Berubari Union and Exchange 
of Enclaves, AIR I960 SC 845: (1960)3 
SCR 250. 

17. Krirmens Oil Mills v. Registrar of 
Companies, AIR 1958 Mad 450. 

18. N. Masthan Sahib v. Chtef Commis¬ 
sioner, AIR 1962 SC 797: (1962) Supp 1 
SCR 981. 

19. Tkakur Amar Stnghjt v. State of 
Rajasthan, AIR 1955 SC 504, 523: 1955 
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by Article 2, namely : (0 the power to admit biCo the Union new States and (tf) the power 
to establish new States. The first refers to the admission of duly organised political com* 
munities and second to the admission or formotida of a State where none existed before. 
It will be recalled that the territory acquired by die Union becomes Indian territory by virtue 
of clause (3K<^) of Article 1. Ho Parliamentary sanction is required for acquisitiem of teni> 
tory. But a territory acquired by the Government of India* though factually becomes terri- 
tory of India from the date of its acquisition* the formal or legal assimilation is brought about 
only by Parliamentary legislation made either under this article when the acquired territory 
is established as a new State of the Union* or when the acquired territory is merged into an 
existing State under Article 3 of the Constitution.^** 

The admission or establishment of a new State will be on su(^ terms and conditions 
as Parliament may think fit. There is nothing in the Constitution which would entitle a 
new State, after its formation or admission into the Union, to claim complete equaJky of 
status with a State existing at the commencement of the Constitution, or formed thereaRer 
under Article 3 of the Constitution. The analogy of the Australian Constitution where 
complete equality of status with other States and to all **State rights** are guaranteed is in¬ 
applicable to the Indian Constitution* because Section 6 of the Constitution of Australia 
expressly provides that the expression **State** shall include such colonies or territories as may 
be “admitted into or established** by the Commonwealth as States. In India, on the other 
hand. Article 2 gives complete discretion to Parliament to admit or estaHish new States on 
such terms and conditions as **it thinks fit**. 


3. Formation of new States and alterati 
of existing States.—Parliament may by law- 


(а) form a new State by separation of territory from any State or by 
uniting two or more States or parts of States or by uniting any 
territory to'a part of any State ; 

(б) increase the area of any State ; 

(c) diminish the area of any State ; 

(d) alter the boundaries of any State ; 

(e) alter the name of any State ; 


* [Provided that no Bill for the purpose shall be introduced in either House 
of Parliament except on the recommendation of the President and unless, 
where the proposal contained in the Bill affects the area, boundaries or name 
of any of the State f* tbe Bill has been referred by the President to 

the Legislature of that State for expressing its views thereon within such period 
as may be specified in the reference or within such further period as the President 
may allow and the period so specified or allowed has expired.]^ 


^{Explanation /.—In this article, in clauses (a) to (e), “State” includes 


22a. e.g. Chandernagore Merger Act, 
1954. 

• Subs, by the Constitution (Fifth 
Amendment) Act, 1955, S. 2, for the 
original proviso. 

■f The words and letters “specified 
in Part A or Part B of the First Schedule** 
omitted by the Constitution (Seventh 
Amendment) Act, 1956, S. 29, and 
Schedule. 

X In its application to the State of 


Jammu and Kashmir the following further 
proviso shall be added to Art. 3 : 

‘‘Provided further that no Bill pro¬ 
viding for increasing or diminishing the 
area of the State of Jammu and 
Kashmir or altering the name or 
boundary of that State shall be intro¬ 
duced in Parliament without the consent 
of the Legislature of that State". 

§ I/is. by the Constitution (Eigh¬ 
teenth Amendment) Act, 1966, S. 2. 
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a Union territory, but in the proviso, “State” does not indlude a Union 
territory. 

Explanation II .—The power conferred on Parliament by clause (a) includes 
the power to form a new State or Union territory by uniting a part of any State 
or Union territory to any other State or Union territory.] 

The scope of this article should be difiTermtiated from that of the preceding article. 
Article 2 relates to formation of new States out of the territory not included within any State 
territory, whereas the establishment of new States out of existing States is provided for in 
Article 3. 

The Constitution contemplated changes of the territorial limits of the constituent States 
and there was no guarantee about their territorial int^rity.**l> The new States may be estab¬ 
lished in different ways laid down in the article, namely : (a) by separation of territories 
from any State, (J?) by uniting two or more States, (c) by uniting parts of States and (<f) by 
uniting any territory to a part of any State. Subsequent clauses (6), (c), (^) and (e) further 
provide for alteration in the name, area or boundaries of the existing States. Under clause 
(/»), a law may be passed to increase the area of any State. This may be necessary where a 
reorganisation of the States is made. Territory may be taken out of one State and added 
to another. Area of a State may also increase where an acquired territory Is added to it.^^ 
The increase in the area of any State contemplated by Article 3(A) may also be the result of 
adding to any State any part of the territory specified in Article I(3Xc). CHausc (d) refers 
to-the alteration of the boundaries of any State and such alteration would be the consequence 
of any of the adjustments arising out of establishment of new States under clause (n) 
or clause (A). Clause (e) provides for a law altering the name of any State. 

Clause (c) of Article 3 deals with the diminution of the area of any SUte which may 
occur where a part of the area of a State is taken out and added to another State. Parliament 
can even cut away the entire area of a State to form a new State or to increase the area of 
another State. There is no constitutional guarantee to continue a State existing at the com¬ 
mencement of the Constitution.*^ But the power to diminish the area of a State does not 
entitle Parliament to cede Indian territory to a foreign State. Accordingly, Parliament has 
no power under Article 3(c) to make a law to implement an agreement entered into with the 
Government of a foreign State ceding Indian territory to a foreign State. The diminution 
of the area of any State to which Article 3(c) refers postulates that the area diminished from 
the State in question should and must continue to be a part of the territory of India.** The 
territory ceded may be a part of the State or Union territory.** 

The law referred to in Articles 2 and 3 may alter or amend the First Schedule to the 
Constitution which sets out the names of the States and description of territories thereof, and 
the Fourth Schedule allotting scats in the Council of State in the Union Parliament. The 
law so made may also make supplemental, incidental and consequential provisions which 
would include provisions relating to the setting up of the legislative, executive and judicial 
organs of the State essential to effective State administration under the Constitution, expendi¬ 
ture and distribution of revenue, apportionment of assets and liabilities, provision as to 
services, application and adaptation of laws, transfer of proceedings and other related matters. 
No State can. therefore, be formed, admitted or set up by law under Article 4 by Parliament 
which has not effective legislative, executive or judicial organs.*’ 

In regard to a Bill under Article 3, there are two conditions. Firstly, no Bill shall be 
introduced in either House of Parliament except on the recommendation of the President. 
Secondly, where the proposal contained in the Bill affects the area, boundaries or name of any 


22b. In re Berubari Union and Exchange 
of Enclaves, AIR I960 SC 845, 857 : (1960) 
3 SCR 250, 287. ^ 

23. Chandernagore Merger Act, 1954. 
24 Sri Kishen v. State, AIR 1957 AP 

374 . 

25, In re Berubari Union and Exchange of 


Enclaves AIR 1960 SC 845 : (1960) 3 SCR 
250. 

26. Ram Kishore Sen v. Union of India, 
AIR 1966 SC 644 : (1966)1 SCR 430. 

27. Mongol Singh v. Union of India* 
AIR 1967 SC 944 : (1967)2 SCR 109. 
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of the States, the Bill has to be referred by the President to the Legislature of the State for 
expressing its views thereon. The period within which the State Legislature must express 
its views has to be specified by the President, but he may extend the time so specified. If 
the period specified or extended expires and no views of the State Legislature are received, 
the second condition laid down in the proviso is fulfilled even though the views of the State 
Legislature have not been received. Also, it is not necessary to make a fresh reference to 
the State Legislature every time an amendment of the proposal contained in the Bill is pro¬ 
posed and accepted in accordance with the rules of procedure of Parliament.^® 

Legislation under this article.—Parliament, so far, has passed the following enactments 
relatable to Article 3 of the Constitution : 

id) The Assam (Alteration of Boundaries) Act, 195J, which altered the boundaries 
of the State of Assam consequent on cession of a strip of territory comprised in 
that State of the Government of Bhutan. 

ib) The Andhra State Act, 1953, which formed the new State of Andhra Pradesh 
by separating some territory from the State of Madras. 

(c) The Himachal Pradesh and Bilaspur (New State) Act, 1954, which merged the two 
former Part C States to form one State of Himachal Pradesh. 

(d) The Bihar and West Bengal (Transfer of Territories) Act, 1956, transferred certain 
territories from Bihar to West Bengal. 

(e) The States Re-organisation Act, 1956, re-organised the boundaries of the different 
States. It established the new State of Kerala and merged the former States of 
Madhya Bharat, Pepsu, Saurashtra, Travancore-Cochin, Ajmer, Bhopal, Coorg, 
Kutch and Vindhya Pradesh in other adjoining States. 

(/) The Andhra Pradesh and Madras (Alteration of Boundaries) Act, 1959, provided 
for the alteration of boundaries of the States of Andhra Pradesh and Madras. 

ig) The Rajasthan and Madhya Pradesh (Transfer of Territories) Act, 1959, trans¬ 
ferred certain territories from the State of Rajasthan to that of Madhya Pradesh. 

(/O The Bombay Re-organisation Act, I960, divided the State of Bombay to establish 
the two States of Gujarat and Maharashtra. 

(/) The Acquired Terrltorie-s (Merger) Act, 1960, merged certain territories into the 
States of Assam, Punjab and West Bengal, certain territories acquired from Pakistan 
under agreements entered into between the Governments of India and Pakistan. 

(J) The State of Nagaland Act, 1962. 

ik) The Punjab Reorganisation Act, 1966. 

(0 The State of Himachal Pradesh Act, 1970. 

im) The North Eastern Areas Reorganisation Act, 1971. 

The Constitution (Eightemth Amradment) Act, 1966.—This Act adds two explanations 
to Article 3, incorporating the decision of the Supreme Court In Ram Kishore Sen v. Union 
of Indid^^. This case had clarified that the term “State” in Article 3 includes a “Union terri¬ 
tory”.®® By the first explanation, it is provided that the term “State” includes a “Union 
territory”, but since there is no such necessity with regard to the proviso to Article 3 it is 
also provided that In the proviso, the term “Stale” shall not include a “Union territory” 
The reason is that in the case of alteration of boundaries of the States it is necessary to elicit 
the opinion of the affected States, but since the Union territory is governed by Parliament itself 
inclusion of “Union territory” in the term “State” occurring in the proviso would have been 
redundant. The second explanation further clarifies the power of the Parliament. It provides 
that Parliament’s power under clause (a) of Article 3 includes the power to form a new State 
or Union territory by uniting a part of any State or Union territory to any other State or 
Union territory. 


28. Babulal Parate v. State of Bombay, 
AIR I960 SC 51 : (1960)1 SCR 605. 

29. AIR 1966 SC 644 : (1966) 1 SCR 


430. " 
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4 Laws made under ArttcJes 2 and 3 to provide for the amradment tte 
First and the Fourth Schedules and supplemental, incidrat^ and con^nentirf 

matters_fll Anv law referred to in Article 2 or Article 3 shall contain ^ch 

OTOvi"oM for the amendment of the First Schedule and the Fourth Sched^e 
L mav be n^ssary to give effect to the provisions of the law and may also 
rantain such supplemental, incidental and consequential 

nr^vi^ions as to representation in Parbament and in the Legislature or I^gis 
Utures of the State or States affected by such law) as Parliament may deem 

neces^r^o aforesaid shall be deemed to be an amendment of this 

Constitution for the purposes of Article 368. 

This article directs Parliament, in case it makes a law under Article 2 or 3, to 

includi therein provisions for amendment of the First and Fourth Sch^u'^. of 

the Constitution. The First Schedule specifies the States which are the inembers of the Union 

The Fourth Schedule specifics the number of seats to which 

“chtmtJtTnreirrnThe States. Fu^her. this art^.e enables Parliament 

“ indude supplementary, incidental, and consequential provisions also.*t 

Cause (2) expressly provides that changes made in the Constitution !** ^*!‘ 

llvsdo^Thfpro^uno^^^^^ Constitution. The result is that alterations 

! .h^r^titution coming within the purview of Article 4 may be carried out by a-b^e majo- 
rit^siiwect to the requiremenu laid down by the proviso to Article 3 being compbed with, 
if amendments relate to the matters specified m Article!. 

PART n* 

CITIZENSHIP 

- at thft Co mm encement of the Constitution- —At the^ com- 

men^m^t^r^hU Constitution, every person who has his domicile in the 

territory of India and 

(a) who was born in the territory of India ; or 

(f, either of whose parents was born in the territory of India ; or 
^ V 1 . rtrHinarilv resident in the territory of India for not 

l^ss^than ^ years imnfediately preceding such commencement. 

shall be a citizen defines various categories of Indian citizens at the commencc- 

Part II of citizen of a given State is a person who enjoys full membership 

ment of the Constitution. CiliSns are different from aliens or mere residents who 

of the go to make full membership of a State. Thus, in India, 

do not have all the * taj jughU secured to the citizens.s* Again, citizens alone 

aliens do not enjoy all the Fim offices^ch as those of President^*. Vice-President^, 

Govemor'ofa State«, J^dge^of tS Supreme Court”, High Court Judge®’, Attorney-General®® 

been applicable in relation to the State of 
Jammu and Kashmir as from the 26th day 

of Jan^iT^950. 16(2), 19, 20 

30 declare Fundamental Rights belonging 

to citizens alone. 

33. Article 58. 

34. Article 66(3). 

35. Article 157. 

36. Article 124(3). 

37. Article 217. 

38. Article 76. 


31 For examples of consequential 

rdhr‘r^mTe‘“Act,^'9^:rSttJ.'g'mi^^^^^ 
Andhra - Court* to representation, 

to^tStWthrn^^Strte^ 

reduce the * ij-^Sibed by Article 

below the • Mongol Singh v. 

170 of i.lV= ^7 SC 944: (1967)2 

Union of India, AIR 

SCR be deemed to have 
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and the Advocate-General^*. The right to vote to the Union or State Legislatures is reserved 
for citizens alone, and, also, only a citizen of India can become a member of the Union or 

State Legisl?*ure. 

There are three categories of Indian citizens : (i) citizens by domicile, (») emigrants 
from Pakistan and (hi) Indians abroad. This article deals with the first category, (h) and 
(ill) or the subject-matter of Articles 6 and 8. 

Citizenship, as defined in Part II includes only natural persons and not juristic persons 
like Corporations.^® 

Citi?:en 5 by domicile.—To be entitled to citizenship under the first category, namely, 
by domicile Article 5 lays down two conditions. First, he must, at the commencement of the 
Constitution have his domicile in the territory of India. Second, such person must fulfil any 
one of the three conditions laid dpwn in the article, namely, (i) he must have been born in the 
territory of India, or (h) either of his parents must have been born in the territory of India, 
or (Hi) he must have been ordinarily resident in the territory of India for not less than 5 years 
immediately preceding the commencement of the Constitution. 

Domicile in India was considered to be an essential requirement for acquiring the status 
of Indian Citizenship. The term ‘domicile* is not defined in the C^onstitution. Ordinarily, 
it means a permanent home, or place where he resides with the intention of remaining there 
for an indefinite period.-*^ Domicile is not the same thing as residence.** Residence implies 
a purely physical fact, the fact of just being and living in a particular place. But domicile 
is not only residence ; it is residence coupled with intention to live indefinitely in the place. 
“Domicile meant permanent home, and if that was not understood by itself no illustration 

could help to make it intelligible”.** 

There are two kinds of domicile, domicile of origin and domicile of choice. Every 
person is born with a domicile of origin. It is a domicile received by him at his birth. The 
domicile of origin of every person of legitimate birth*^ is the country in which at the^ime of 
his birth his father was domiciled. Hence the domicile of origin, though received at birth, 
need not be either the country in which the infant is bom, or the country in which his parents 
are residing, or the country to which his father belongs by race or allegiance or the country 
of the infant’s nationality.** In the case of a posthumous chUd, the rule in Fjiglish law is 
that such a child has for domicile of origin the domicile of his mother and not of his father. 
In India the rule appears to be different, for here the domicile of the posthumous child will 
be that of the country in which his father was domiciled at the time of his (father’s) death.*’ 

The domicile of origin is thus a concept of law and clings to a man till he abandons 
it. An independent person is allowed to give up his domicile of origin. But the domicile 
of origin prevails until a new domicile has been acquired.*® 

Every independent person can acquire a domicile of choice by combination of (i) actual 
residence in a particular place, and (h) intention to remain there permanently or for an in¬ 
definite period.** While the domicile of origin is received by operation of law at birth, the 
domicile of choice is acquired by the actual removal to another country accompanied by his 
animus manendi, i.e. the state of mind having formed a fixed intent to make his place of rcsi- 


39. Article 165. 

40. State Trading Corpn. of India v. 
Commrcl. Tax Officer, AIR 1963 SC 1811: 
(1964)4 SCR 99. 

41. Burgin and Fletcher Conjltct of 
Laws, (3rd Ed.), p. 60, Mohamed Reza v. 
StaU of Bombay, AIR 1966 SC 1436: (1966) 
3 SOK, 441 

42. AH Ahmad Pali, AIR 1965 Pat 

371. 

43. Dicey, Conflict of Laws, (6th Ed.), 
D 78 : Central Bank of India v. Ram Narain, 
AIR 1955 SC 36: (1955)1 SCR 697. 


44. Lord Cranworth in \\'hicker v. 
Hume, (i^b9) 28 LJ Ch 396, 400. 

45. Kedar Pandey v. J^arain Bikram, 
AIR 1966 SC 160: (1965)3 SCR 793. 

46. Dicey, Conflict of Laws (6th Ed.), 
p. 89. 


47. See Indian Succession Act, Sec¬ 
tion 7. For discussion of concept of domi¬ 
cile see Joshi, D. P. v. A/. B. State, AIR 
1955 SC 334: (1955) 1 SCR 1215. 

48. Indian Succession Act, Section 9. 

49. Dicey, Conflict of Laws, 1925 
vOth Ed.), p. 89. 
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dence or settlement, a permanent home. In Mohamed Reza v. State of Bombay^^y the appel¬ 
lant had come to India in 1938 with his maternal uncle. In 1945, he went on pilgrimage to 
Iraq. On return, he was registered as a foreigner and several times his stay in India was 
extended, but in 1957. his request was refused. He pleaded that he must be regarded as a 
citizen of India under Article 5. His appeal was dismissed. The ground was that though 
he was ordinarily resident, he did not acquire Indian citizenship because he did not have a 
domicile of India. When the appellant returned from Iraq, he took over the cashier’s job 
at a hotel. That by itself was held insufficient to establish that there was a change in his 
mind of the kind necessary to acquire a new domicile. His applications for extending his 
stay in India made from time to time fortified this conclusion. The domicile of choice con¬ 
tinues until the former domicUe has been resumed or another has been acquired.®^ A man 
of full age or an unmarried woman of full age is an independent person. By marriage a 
woman acquires the domicile of her husband if she had not the same domicile before. But 
the wife’s domicile no longer follows with her husband if they are separated by the sentence 
of a competent court, or if the husband is undergoing a sentence of transportation.®^ 


A minor or a married woman is said to be a dependent person. Neither of these classes 
has the legal capacity to make a change of domicUe, and both of these classes are liable to 
have it changed by the act of another person, who, in the case of an infant, is generally the 
father and in the case of a married woman is always the husband.®® A widow retains the 
domicile of her late husband untU changed by her own act.®* Domicile is different from 
citizenship. The person may possess one nationality or citizenship and different domicile 
or he may have a domicile but no nationality. DomicUe implies connection with territory, 
not membership of community which is at the root of the notion of citizenship or nationality.®® 

There is only one citizenship for the whole of India. There is no separate State citizen¬ 
ship Every citizen has the same rights, privileges and immunities of citizenship, no matter 
in what State he resides. In the U. S. A. there is a dual citizenship. There is a citizenship 
of the U S A and also a citizenship of the State. In certain matters, as the right to vote or to 
own pubUc offices, the States do discriminate in favour of their own citizens. In India there 
being only one single citizenship, no such discrimination is possible by the States. However. 
States in India can make laws based on domicUe within their territory. This does not run 
counter to the concept of single citizenship for the whole of India. This is because citizen- 
<;hiD and domicile represent two different conceptions. Domicile has reference to the system 
of law by which a person is governed, and when we speak of the domicile of a country, we 
Lsume that the same system of law prevails all over the country. But it might well happen 
that laws relating to succession and marriage might not be the same all over the country, and 
that different areas in the State might have different laws in respect of those matters. In 
that case, each area having a distinct set of laws would it^If be regarded as a country for 
the ournose of domicile. Where that State comprises more than one system of law. a domicile 
is aLuLd in that part of the State where the individual resides. Under the Constitution. 
tL power to legislate on succession, marriage and minority has been conferred under Entry 5 
n the Concurr^t List of the VII Schedule on both the Union and State Legislatures, and 
U is therefore, quite conceivable that untU the Centre mtervenes and enacts a umform code 
for Ihe whole of India, each State might have its own laws on those subjects, and thus there 

could be different domiciles for different States.®® 

It will be emphasised again here that the definition of citizenship in Article 5 is at the 
commen^ment of the Constitution. Thus, persons bom after the commencement of the 
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Constitution are not citizens under this article. A detailed law relating Indian citizen¬ 

ship and other connected matters has been passed by Parliament in 1955. 

In State U. J*. v. Rehmatullaffi^^ the question was whether the conviction of the res¬ 
pondent under Section 14 of the Foreigners Act, 1946, for overstaying in India after his entry 
into India after 1955 was valid. The Supreme Court held that at the time of his entry mto 
India, the Citizenship Act, 1955, had not come into force, and his status had to be determined 
with reference to Article 5 of the Constitution which specifies who are citizens of India at the 
commencement of the Constitution. The Court found that the respondent was a citizen of 
India under Article 5(a) of the Constitution and he continued to be so at the time of his 

entry. 

6. Rights of citizenship of certain persons who have migrated to India 
from Pakistan.—Notwithstanding anything in Article 5, a person who has 
migrated to the territory of India from the territory now included in Pakistan 
shall be deemed to be a citizen of India at the commencement of this Consti¬ 
tution if— 

(d) he or either of his parents or any of his grand-parents was born 
in India as defined in the Government of India Act, 1935 (as 
originally enacted) ; and 

(b) (i) in the case where such person has so migrated before the nine¬ 
teenth day of July, 1948, he has been ordinarily resident in the 
territory of India since the date of his migration, or 

(«) in the case where such person has so migrated on or after the 
nineteenth day of July, 1948, he has been registered as a citizen 
of India by an officer appointed in that behalf by the Govern¬ 
ment of the Dominion of India on an application made by him 
therefor to such officer before the commencement of this Consti¬ 
tution in the form and manner prescribed by that Government : 

Provided that no person shall be so registered unless he has been resident 
in the territory of India for at least six months immediately preceding the date 
of his application. 

This article deals with persons who have migrated from Pakistan to India before the 
commencement of the Constitution, Such persons have, for the purposes of citizenship, been 
classified into two categories, namely, (O those who came to India before July 19, 1948, and 
(/i) those who came on or after July 19, 1948. A person falling in the first category, i.e., 
an immigrant before July 19, 1948, shall be deemed to be a citizen of India if the following 
two conditions are fulfilled : 

(/) he or either of his parents or any of his grand-parents was born in India as defined 
in the Government of India Act, 1935 ; and 

(ii) he has been ordinarily residing in India since the dale of his migration. 

In relation to a person in the second category i.e. immigrant on or after July 19, 1948, 
the following conditions are required to be fulfilled : 

(/) he or either of his parents or any of his grand-parents was born in India as defined 
in the Government of India Act, 1935 ; 

(ii) he must make an application for citizenship ; 

(///) he must prove that he has resided in India for six months ; and 

(iV) he must be registered as a citizen by an officer appointed either by the Govern¬ 
ment of India under the Act of 1935 or the Union Government under the present 
Constitution. 

If the above conditions arc satisfied, a person shall be deemed to be a citizen of India. 


57. Citizenship Act, 1955 (57 of 1955). 

58. (1971)2 see 113; 1971 SCC (Cri) 463. 
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7. Rights of citizenship of certain migrants to Pakistan. —^Notwithstanding 
anything in Articles 5 and 6, a person who has after the first day of March, 
1947, migrated from the territory of India to the territory now included in 
Pakistan shall not be deemed to a citizen of India : 


Provided that nothing in this article shall apply to a person who, after 
having so migrated to the territory now included in Pakistan, has returned 
to the territory of India under a permit for resettlement or permanent return 
issued by or under the authority of any law and every such person shall for 
the purposes of clause (i>) of Article 6 be deemed to have migrated to the terri¬ 
tory of India after the nineteenth day of July, 1948* 

Articles 6 and 7 make special provisions for dealing with the abnormal situation created 
by the large movement of population from one side to the otheF in the country and vice versa 
after its partition between India and Pakistan. Article 6 deals with this movement of popu¬ 
lation from Pakistan to India and lays down special criteria for deciding who shall be deemed 
to be citizens of India, while Article 7 deals with the movement of population from India 
to Pakistan and lays down special criteria for deciding who shall not be deemed to be such 

citizens. 

Article 7 overrides Article 5, for even if a person is a citizen of India by virtue of Article 5, 
he cannot be deemed to be a citizen of India, if he has migrated to Pakistan after March 1, 
1947.®® An exception is made in favour of a person who has returned to India on the basis 
of a permit for resettlement in India. Such a person is entitled to become a citizen of India 
if he fulfils all other conditions necessary for immigrants from Pakistan after July 19, 1948, 
under Article 6. 

Both Article 6 and Article 7 use the expression “migrated”. In Kulathil v. State of 
Kerala^^, the meaning of the term “migrated” was closely scrutinized by the Supreme Court 
which was divided upon this matter. According to the majority judgment led by Wanchoo, J., 
the term “migrated” used in Articles 6 and 7 had to be construed with reference to the context, 
purpose and the prevailing political conditions at the time the Constitution was being enacted. 
So interpreted, the word “migrated” could mean nothing except voluntarily going from India 
to Pakistan permanently or temporarily. The concept of permanence as in the case of domi¬ 
cile could not ^ imported with regard to the term “migrated” in Articles 6 and 7. Hidayat- 
ullah, J. (later C. J.) and Shah, J. disagreed. According to them it was necessary that there 
should be some permanence in the intention of the immigrant to settle in Pakistan. Mere 
physical movement from India to Pakistan unaccompanied by such an intent could not be 
called “migration”. The majority judgment, while holding that the word “migrated” has 
the wider meaning of going from one place to another, conceded that the movement should 
have been voluntary and should not have been for a special purpose and for a short and limited 
period.®^ However, it may be quite legitimate to assume that Articles 6 and 7 contemplate 
two types of migration—migration to India and migration to Pakistan. Article 6 and pro¬ 
viso to Article 7 refer to migration to India, whereas Article 7 refers to migration to Pakistan. 
Under Article 6 and proviso to Article 7 there is sufficient textual and policy justification for 


* In its application to the State of 
Jammu and Kashmir the following further 
proviso shall be added to Art. 7 : 

“Provided further that nothing m 
this article shall apply to a permanent 
resident of the State of Jammu and 
Kashmir who, after having so rnigrat^ 
to the territory now included in 
Pakistan, returns to the territory of that 
State under a permit for resettlement 
in that State or permanent return 
issued by or under the authority of any 
law made by the Legislature of that 
State, and every such person shall be 


deemed to be a citizen of India.” 

59. Ali Ahmad v. E. R. Officer^ AIR 
1965 Cal 1 ; Wahid v.StaU^ AIR 1961 All 
111 . 

60. AIR 1966 SC 1614 : (1966)3 SCR 

706. 

61. It will be noted that the Supreme 
Court in this case overruled its earlier 
decision in Smt. Shanno Devi v. Alangat Saifit 
AIR 1961 SC 58 : (1961)1 SCR 576, which 
had held that the word “migrated” means 
going from one place to another with the 
intention of permanently residing in the 
latter place. 
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interpreting “migration’*, as meaning both the fact and the intention to reside in India per¬ 
manently. Article 7, on the other hand, may be viewed as a rule of thumb depriving (by 
fiction) migrants to Pakistan after March 1, 1947, of Indian citizenship. This article is not 
concerned with intention on the part of persons moving to Pakistan to reside there permanently. 
Rather, it aims at dealing with people going and residing in Pakistan after March 1, 1947. 
If such going and dwelling was voluntary, inde&nite (in the sense of being not specifically 
limited to time-span) and not for a limited purpose, then it constitutes “migration” under 
Article 7. 

In State v. Amar Singh,^^ a lady went to Karachi in July, 1948, leaving her husband 
in India. Her story that she went there temporarily for medical treatment was found to be 
unfounded. When she returned to India in December, 1948, she had done so after obtaining 
a temporary permit, stating in her application for the said permit that she was domiciled 
in Pakistan and she was a Pakistani national. On the expiry of that temporary permit, she 
went back to Pakistan in April. 1949. She made an attempt to obtain a permit for permanent 
return to India only after steps had been taken to take over her property and vest the same 
in the custodian. Her efforts failed, and she could not get a permit for permanent settle¬ 
ment in India. It was held that there could be no doubt that the lady must be held to have 
migrated from the territory of India after March 1, 1947, although her husband had stayed on 
in India. 

“Migration” referred to in this article is one before January 26. 1950, i.e. between March 
1, 1947 and January 26, 1950.®* Migration to Pakistan after January 26. 1950, will have to be 
determined under the provisions of the Citizenship Act, 1955.®® 

8. Rights of citizenship of certain persons of Indian origin residing out¬ 
side India.—Notwithstanding anything in Article 5, any person who or either 
of whose parents or any of whose grand-parents was born in India as defined 
in the Government of India Act, 1935 (as originally enacted), and who is ordi¬ 
narily residing in any country outside India as so defined shall be deemed to 
be a citizen of India if he has been registered as a citizen of India by the diplo¬ 
matic or consular representative of India in the country where he is for the time 
being residing on an application made by him therefor to such diplomatic 
or consular representative, whether before or after the commencement of this 
Constitution, in the form and manner prescribed by the Government of the 
Dominion of India or the Government of India. 

Article 8 begins with the non-obstante clause “notwithstanding anything in Article 5”. 
This article confers Indian citizenship on a person who on the face of it had no domicile in 
India, if certain conditions mentioned therein are fulfilled. It Is, clear, therefore that when 
Article 8 as well as Articles 6 and 7 use the non-obstante clause, the intention clearly is to 
exclude the concept of domicile from these three articles.®® 

This article deals with persons who or whose parents or grand-parents were born in 
India, but are residing abroad. Such persons shall be deemed to be citizens of India if they 
have been registered as citizens of India by the diplomatic or consular representative of India 
in the country where they are residing. The registration shall be made only on an application 
from the citizen. 

It will be noted that Article 8, unlike Articles 5 and 6, deals with Indian citizenship not 
only at the date of the commencement of the Constitution but also for the future. 


62. U. Baxi, Annual Survey of Indian 
Law, 1967-1968, at p. 241. 

63. AIR 1955 SC 282 : (1955)1 SCR 
1259. 

64. State of A, P. v. Abdul, AIR 1961 
SC 1967 ; Kulaihil Aiammu v. State of Kerala, 


AIR 1966 SC 1614 : (1966)3 SCR 706. 

65. StaU V. Peer Mohd., AIR 1963 SC 
645 : (1963) Supp 1 SCR 429. 

66. Kulaihil Mammu v. StaU of Kerala^ 
706^ 7?2^ SC 1614, 1617: (1966)3 SCR 
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9. Persons voluntarily acquiring citizenship of a foreign State not to be 

citizens.—No person shall be a citizen of India by virtue of Article 5, or be 
deemed to be a citizen of India by virtue of Article 6 or Article 8, if he has 
voluntarily acquired the citizenship of any foreign State. 


This article enacts that a person who has voluntarily acquired the citizenship of a foreign 
State shall not remain a citizen of India. It deals only with voluntary acquisition of citizenship 
of a foreign State before the Constitution came into force. Cases of voluntary acquisition 
of foreign citizenship after the commencement of the Constitution will have to be dealt with 
by the Government of India under the Citizenship Act of 1955.®’ The question as to whether 
a person has lost his citizenship of this country and has acquired the citizenship of a foreign 
country has to be determined by the Central Government, and it is only after the Central 
Government has decided the point that the State Government can deal with the person ^ a 
foreigner. It may be that if a passport from a foreign Government is obtained by a citizen 
and the case falls under the impugned Rule, the conclusion may follow that he has acquired 
the citizenship of the foreign country, but that conclusion can be drawn only by the appro¬ 
priate authority authorised under the Act to inquire into the question. Therefore, there is 
no doubt that in all cases where action is ‘proposed to be taken against persons residing in 
this country on the ground that they have acquired the citizenship of a foreign State and 
have lost in consequence the citizenship of this country, it is essential that that question should 
first be considered by the Central Government.®® 


Article 367, clause (3) defines a foreign State thus : 

For the purposes of this Constitution ‘Foreign State’ means any Stote other than 
India ; provided that, subject to the provisions of any law made by the Parliament, 
the President may by order declare any State not to be a foreign State for such purposes 
as may be specified in the order. 


10. Continuance of the rights of citizenship.—Every person who is or is 
deemed to be a citizen of India under any of the foregoing provisions of this 
Part shall, subject to the provisions of any law that may be made by Parliament, 
continue to be such citizen. 

Parliament is empowered by Article 11 to make any provision with respect to acquisi- 
sition and termination of citizenship. In exercise of that power it may take away the right of 
citizenship which has accrued to a person under the provisions of the foregoing articles. But 
until that is done, a person who is or is deemed to be a citizen of India shall continue to be 

such citizen. 


The right to citizenship secured under the foregoing provisions can only be destroyed 
bv an express enactment of Parliament made for the purpose, and cannot be taken away 
indirectly The Supreme Court decision in Ebrahim fVazir v. Stale of Bombay*^ is an Ulustra- 
tration of the rule contained in Article 10. In that case the constitutional validity of the 
Influx from Pakistan Control Act. 1949. was involved. The Act pro«d^ that no person 
domTciied in India or Pakistan shall enter India from Pakistan unle« he « m possess.on of 
a permit If such person enters India without a permit, he commta an offence for which 
punishment is provided in the Act. In addition to that. Section 7 of the Act authonses the 
Sral Governrftent to direct the removal from India of any pers^ who has 
^ against whom, a reasonable suspicion exists that he has committed an o^nce under 
Act The Supreme Court held that Section 7 is u/tra vires of Parliament, b^use to allow 
the forcible removal of an Indian citizen from India would be tantamount to d^troying t 
ll^ht ^f ^i^nship conferred by Part 2 of the Constitution. The right of c.ttxensh.p. the 


67. Kulathit v. State of Kerala^ AIR 
1966 SC 1614: (1966)3 SCR 706. 

68. State of U. P. v. Rehmatul^y 

( 197 !) 2 see 113, 118: 1971 SCC (Cn) 


463 . 

69 . 

933. 


AIR 1954 SC 229: 1954 SCR 
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Court pointed out, could only be taken away by recourse to Article 11 of the Constitution. 
It follows that in the absence of a law expressly made under Article 11 the right of citizenship, 
which a person has acquired under Part II, cannot be destroyed by an Act made for a dilTerent 
purpose. 

11. Parliament to regulate the right of citizenship by law. —Nothing in 
the foregoing provisions of this Part shall derogate from the power of Parlia- 
ment to make any provision with respect to the acquisition and termination 
of citizenship and all other matters relating to citizenship. 

Parliament has power to make laws with respect to citizenship, naturalization and 
aliens.'^*’ The object of this article is to make it clear that notwithstanding thefact that certain 
rules relating to citizenship are contained in Part II Parliament shall have unfettered power 
to make any provision relating to acquisition, termination, etc. of atizenship. Parliament in 
exercise of its power has enacted in 1955, the Indian Citizenship Act.^^ This Act provides for 
the acquisition and termination of citizenship. The provisions of this Act are briefly stated 
below :— 

Acquisition of citizenship.—^The citizenship can be acquired by birth, descent, registra* 
tion, naturalization, and by incorporation of territory. 

1. Citizenship by birth. —A person bom in India on or after the 26th January, 1950, 
shall be a citizen of India, except where,— 

(а) his father possesses such immunity from suits and legal process as is accorded 
to an envoy of a foreign sovereign power, or (6) his father is an enemy alien. 

2. Citizenship by descent. —A person born outside India on or after January 26, 1950, 
shall be a citizen of India by descent, if his father is a citizen of India at the time of his bitth, 
provided that if the father of such a person is a citizen by descent only that person shall not be a 
citizen unless (a) his birth is registered at an Indian Consulate, or (b) his father is, at the time 
of his birth, in service under the Government in India. 

3. Citizenship by registration. —A prescribed authority may on application register 
as a citizen of India, any person who is not a citizen by virtue of the Constitution or the pro* 
visions of the Citizenship Act and belongs to any of the following categoriea ; (f) persons of 
Indian origin who are ordinarily resident in India and have been so resident for six months 
immediately before making an application for registration ; (/i) persons of Indian origin who 
are ordinarily resident in any country or place outside undivided India ; (iiY) women who are 
or have been, married to citizens of India ; (iV) minor children of persons who are citizens of 
India ; and (v) persons of full age and capacity who are citizens of (a) U. K., Canada, Com¬ 
monwealth of Australia, New Zealand, Union of South Africa, Pakistan, Ceylon, Federation 
of Rhodesia and Nayasaland, and (6) the Republic of Ireland. 

In prescribing the conditions and restrictions subject to which persons of any such 
country may be registered, the Central Government shall have due regard to the conditions 
subject to which citizens of India may become citizens of that country by registration • 

(«) A person shall be regarded of Indian Origin if he or, either of his parents or anv 
of his grand-parents, was born in undivided India. ^ 

(б) A person of full age shall not be registered as a citizen of India unless he takes an 
oath of allegiance. 

(c) A person who h^ renounced or has been deprived of his Indian citizenship, or 
whose Indian citizenship has been terminated shall not be registered as a citiz-n 
except by order of the Central Government. ’ 


70. Entry 17, List 7, Schedule 7. 


71. Act 57 of 1955. 
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(d) A minor may be registered as a citizen, if the Central Government is satisfied 
that there are special circumstances justifying such a registration. 

(e) A person so registered shall be a citizen of India by registration as from the date 
he is so registered. 

4. Citizenship by naturalization. —Where an application is made by any person of full 
age and capacity, who is not a citizen of above named countries, the Central Government 
may, if satisfied that the applicant is qu^ified for naturalization, grant him a certificate of 
naturalization. The qualifications for naturalization are the following : 

(/) that he is not a subject or citizen of any country where citizens of India are pre¬ 
vented from becoming subjects or citizens of that country by naturalization ; 

(r'O that he has renounced the citizenship of his own country according to law and 
has notified such renunciation to the Central Government ; 

(///) that he has either resided in India or has been in the service of a Government in 
India or partly the one and partly the other, throughout the period of twelve months 
immediately preceding the date of application. The Government may in special 
circumstances of any case allow such a period to be six months ; 

(iV) that during the seven years immediately preceding the above period of twelve 
months, he has either resided in India or been in the service of a Government in 
India or partly the one and partly the other, for periods amounting in the aggre¬ 
gate to not less than four years. The Government may in special cases in com¬ 
puting the aggregate period allow persons to add the period of residence and 
service earlier than eight years before the date of the application ; 

(i') that he is of good character ; 

(vr) that he has adequate knowledge of a language specified in the Eighth Schedule 
to the Constitution ; and 

(w7) that in the event of a certificate of naturalization being granted to him, he intends 
to reside in India or to serve under a Government in India. 

5. Citizenship by incorporation oj territory. —If any territory becomes a part of 
India, the Central Government may by order notified in the Official Gazette, specify the 
persons who shall be citizens of India as from the date to be specified in the order. 

Termination of citizenship.—Citizenship under the Citizenship Act, 1955, may be 
terminated by : 

(1) Renunciation of Citizenship. 

(2) Termination of Citizenship. 

(3) Deprivation of Citizenship. 

1. Renunciation of citizenship. —(a) If any citizen of India of full age and capacity, 
who is also a citizen or national of another country, makes a declaration renouncing his Indian 
citizenship, the declaration shall be registered by the prescribed authority and upon such 
registration, that person shall cease to be a citizen of India. But if such declaration is made 
during any wac. in which. India is engaged, the registration shall be withheld until the Central 
Government otherwise directs. 

(6) Where a male person thus ceases to be a citizen of India, every minor child of that 
person shall thereupon cease to be a citizen of India unless such child within one year of his 
attaining majority makes a declaration to resume Indian Citizenship. 

(c) For the purpose of renunciation any woman, who is or has been married, shall be 
considered to be of full age. 

2. Termination o) citizenship. —Any citizen of India who by naturalization, registra¬ 
tion or otherwise voluntarily acquires, or has at any time between January 26, 1950, and the 
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commencement of the Citizenship Act voluntarily acquired the citizenship of another country, 
shall cease to be a citizen of India. But it will not apply to a citizen of India who, during 
any war in which India may be engaged, voluntarily acquires the citizenship of another country. 
If a question arises as to how and when any person has acquired the citizenship of another 
country, it shall be determined by such authority, in such manner and having regard to such 
rules of evidence, as may be prescribed for this purpose. 

3. Deprivation oj citizenship. — (a) A person who is a citizen of India by naturalization, 
or by virtue of clause (c) of Article 5 of the Constitution, or by registration otherwise than 
under clause (6K«) of Article 6 of the Constitution, or a person of Indian origin who is ordi¬ 
narily resident in India and has been so resident for six months immediately before making 
an application for registration, shall cease to be citizen of India, if he is deprived of that citi¬ 
zenship by an order of the Central Government. 

(6) Subject to the provisions of Section 10. the Central Government may deprive a 
F>crson of citizenship if it is satisfied that— 

ii) the registration or certificate of naturalization was obtained by means of fraud, 
false representation or the concealment of any material fact ; or 

(//) that citizen has shown himself by act or speech to be disloyal or disaffected towards 
the Constitution of India ; 

(m) that citizen has, during any war in which India may be engaged, unlawfully traded 
or communicated with an enemy or been engaged in or associated with any business 
that was, to his knowledge, carried on to assist an enemy ; 

(iV) that citizen has, within five years after registration or naturalization, been sentenced 
in any country to imprisonment for a term not less than two years ; or 

(v) that citizen has been ordinarily resident out of India for a continuous period of seven 
years, and during that period has neither been at any time a student of any educa¬ 
tional institution in a country outside India or in the service of a Government 
in India or of an international organisation of which India is a member, nor an¬ 
nually registered at an Indian Consulate. 

(d) The Centra! Government shall not deprive a person of citizenship unless it is satis¬ 
fied that it is not conducive to the public good that the person should continue to be a citizen 
of India. 

id) Before making an order for deprivation, the Central Government shall give the 
person notice in writing informing him of the ground on which the order is proposed to be 
made and in certain cases, he might have his case referred to a Committee of Inquiry. The 
Government shall then refer the case to a Committee of Inquiry consisting of a Chairman and 
two other members. The Committee of Inquiry shall, on such reference, hold the inquiry 
in such manner as may be prescribed and submit its report to the Central Government 
and the Government shall ordinarily be guided by such report in making an order under 
this section. 


PART m 

FUNDAMENTAL RIGHTS 

GENERAL 

, 12. Definition. In this Part, unless the context otherwise requires, 

/“the State” includes the Government and Parliament of India and the 
I Government and the Legislature of each of the States and all local or other 
authorities within the territory of India or under the control of the Govern¬ 
ment of India. 

Barring a few ^cep t^ons, the Fundamentalf Rights secured to the individual are limita 
tions on the State a ctio n. They arc not nieant to protect" persons against the conduct of 
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private persons. Private action is sufficiently protected by the ordinary law of the land. It 
is against the might of the State that the individual needs constitutional protection. The 
Supreme Court decision in P. D. Shamdasani v. Central Bank of India Ltd."^^ is instructive."^ 
In that case, the petitioner in an application under Article 32 of the Constitution sought the 
protection of the Court on the ground that his property rights under Articles 19(1)(/) and 31 
were being infringed by the action of another private person—the Central Bank of India. 
The Court dismissed the petition and said : 





The language and structure of Article 19 and its setting in Part III of the Consti¬ 
tution clearly show that the article was intended to protect those freedoms against the 
State action other than in the legitimate exercise of its power to regulate private rights 
in the public interest. Violation of rights of property by individuals is not within the 
purview of the article.’® 

In another case’^, Patanjali Sastri, C. J. said : 


The whole object of Part III of the Constitution is to provide protection for the 
freedoms and rights mentioned therein against arbitrary invasion by the State. 

aiver of fundamental rig hts.—Can a Fundamenul Right guaranteed by Part III of 
the ConstitutioiTTye-'waived by a citizen ? The question directly arose in B euheshar N ath 
V. /. T. Commissioner.’^*^ The facts of the case were that the-petitioner whose matter had 
been referred to^Fhe Investigation Commission under^ection 5(1) of the Taxation of Income 


(Investigation Commission) Act, 1947, w as found to have concealed a large amount of his 
income. The petitioner, thereupon, to escape hea vier pena lty, agreed as a settlement under 
Section 8A to pay Rs. 3 lakhs in monthly instalments, by way of arrars of tax an'd penalty. 
In fhft mea nwhile, t he Suuiem e-Cotirt, in another case.’<h had held that Section 5 (1) o f the- 
Taxation of Income (InvestigatTonCommissionl Act was ultra vire s th^ Constitution, asjt Was 
inconsistent with Ar ticle 14^ The as^essee, in view of tKQ_altra'virfs character oMhe seftfe- 
ment. invited the Court to'hold that he was abso lved of his obligation un der th e settlement. 
The respondent; oFTthe othe r hand, contended that even i ? Section 5(1) was invalid, the asses^, 
by making^a'settlement of the cas^had waiv^ his.right guaranteed under Artjcle 14. f While 
55 R- Das.'C. J. and Kapur, J. confined their decision to the Fundamental Right actually 
involved in the case an d held _Uii inhe right 'under Article 14 cannot be waived, B hagwati 
and Subba Rao, JJ. held that it is jiot OP^n to a citizen to waive any of the Fundamentad_RighU 
conferred bv Part III of the Constitution. S. K. Das. J. who dissented, held, on the analogy 
of the American Constitution, that where a right or privilege guaranteed by the Constitution 
rests in the individual and is primarily intended for his benefit, as distinguished from the 
interests of public and does not im pinge on the right^oLothers, it can be waived, proyi^ 
such waiver is noT forbidden by law and does not contravene public policy or public morajs. 



The State.—Since fundamental rights ^are a j>rotection against state action, 
accordiAgly.’ a defi nition^of thg term **the State’* at the top of the chapter on Fund^nmr 
Rights is meant to indicate the authorities and instru mental ities functioning within or without 
the territory of India which shall be deemed to be ” the State” and which, therefore, shall 
act in conformity with the provisions of P art HI of trie Constitution. Th ese qre : 

(i) the G overnment and Parliament of India ; 

(/O the Government and the Legisla ture of each of the States 
(///) all local a uthorities a. and 


72. AIR 1952 SC 59: 1952 SCR 

In VidyCL Vertna v# Shiv //aray^n, AIR 
1956 SC 108: (1955)2 SCR 983 writ of 
habeas corpus was refused under Article 32 

agains^ a v. Th. C.ntrj,, 

Bank 1952 SO 59: 19a2 


SCR 391. 

74. Slate of W. B. v. Subodh Go^al 
goj ^ '19 3 4 SCR 587 : AIR 1954‘5'C 92. — 
74a. AIR 1959 SC 149 : (1959) Supp 
1 .SCR 528. 

74b. Suraj Alalt Mohta v. Shastri, AIR 
1954 SC 545: (1955)1 SCR. 448. 
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(rV) other authorities within the territory of India or under the control of Uic Govern- 
menf-oF Ihdia. ' 

Thus^ the expression “t he State” includes the legislative as well u the executive action. 
The FundamentaTRTgfit£]^nd the_action of the» Legislature ho less than that of the-Exfigutiy^ 
Both in the Centre and the State neither Acts of the' Legislature nor administrative orders 
of the Government can violate a Fundamental Right secured to the individual by this part 
of the Constitution. A department of the Executive Government, such ^ Income Ta x 
Department, is “the State**.’® 

Local authorities.—^The expression **local authorities** refers to authorities like Muni- 
clpalities. Pist rict~Bba rds, Panchayats, Impr oyem^t Trusts ,' P ort TriisS Talfd Mining Settl e- 
mCffTHb^ds. Rashid Ahmed w. Kairana’^ is an instance where a bye-law made by a local 

authority was held i iliiej vir es 6e <^use it contravened the Fundamental Right of the petitioner 
guaranteed under Article 12 of the Constitution. 

O ther authoritie s.—Article 12 winds up the list of authorities falling within the defi¬ 
nition bV referring to “other authorities** within the territory of Ihdia or under the control of the 
Government of India. What are these “other authorities** ? Some High Courts have held” 





tharsmecTHe expression **othe r authorities ** is used after mentioning a few of them, namely, 
the Government and Parliament of India, the Government and the Legislature of each of the 
States, anh local authoritiesj^it woulJbc reasonable to construe th is exp ression ejusdem ^neris 
with Government or' Legislature. So construed, it could only mean authorities ex ercising 
6^ Governmental or sovereign functions. On'this interpretation, the expression, “other autho¬ 
rities** would only include such bodies as are fuhctionrhg as agents of the executive“Groverm 
ment. ThisVesiricted interpretation of the expression “other authorities** has been rejected 
by the Supreme Court because the doctrinE' of ejusdem generis could not bc^resort ed Jo in 
int erpreting this~exp r€Ssion./ To invoke the application of e jusdem ge neris rule, there must be 
a distinct genus or c ategory running through the bodies alTeadWnamed. \ln Article 1^ of 
the Constitution, the bodies specifically named are the executive Governments of the Union 
and the States, the Legislatures of the Union and the States, and local authorities. There 
is no common genus running through these named bodies ndr~can these bodies be placed in 




icr authorities” will indRide all authorities created fath 



one sin gle ca tegop^ on an 

-- The Suprerrie CouTl WsTTeld thar*^Jtl^r 

by the Constitution or statute and on whom powers are conferred by 1^.’® It is not neces 
sary that the statutory authority should be engaged in performing Gover nmental or sovereign 
functions, 'i he expression will include bodies created for the purpose of promoting the~^uwT* 
tional and economic inter^ts of the people The Rajasthan Electricity Board'set up by 
an Act of the Legislature to carry on some aclivities of flTBTTattrre of trade or commerce is 
accordin^y included in the expression “other authorities**.’® This decision in eff^t over-' 
rules earlier opinions®® hol ding a - U niv ersity not to be ‘^the State **' within the meaning of 
Article 12 . raiowTh^ this decTSTon'the Patna Universi ty nas*5een held to be “the State*'.®! 
The^tjujaral High Court has held that the President is “the State” when piaking an orddr^ 9 •'V' 
under Article 359 of the Constitution.|-^r -> OOix'jLi * * 

The Railway Board has been held to fall within the definition of "State” 

75. Didi Supply Co. v. Union of Indio, 

AIR 1950 SC 479 :'l956 SCR 267. 

76. AIR 1950 SC 163: 1950 SCR 566 
Followed in StaU of Gujarat v. Shantilal 
Mongaldos, (1969)1 SCC 509, 521. 

77. U niversity of Madras v. Shantha 
liai^ PiWK 19^*1 Mao t>/ ; ts. W. Devdas v. 

S^t^tion Commitlee, AIR 1964 Mys 6; 

Krishna Gopol v. Punjab University, AIR 
1966 Punj 34. 

78. Smt. Ujjambai v. State of U. P., 

AIR 1962 SC 1621 : (1963)1 SCR 778. 



EU ctrieity B oard. Rajasthan W 

857Tn9fr7)3 V 

SGR a//, tollowed in Umesh v. V. N. Sineh / 
AIR 1968 Pat 3. ■ / 

80. e.g. University of Madras V. Shantha^ f' 
Rat, AIR 1954 Mao o/. ■ -■, 

*" Umesh V. V. N. Singh, AIR 1968 \ 

* ^V *5« 

1967^ * ^ ^ Gujarat, Alp. 

83. Railway Board v. Observer Publica¬ 
tions (P) Ltd. (1972)2 SCC 266. 
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The Co chin Devaswani Board set up under an Act of Legislature and having power 
to make ru^ was held to be within the ambit of **ot her autK orities”.^* So was also a co¬ 
o perative societ y having power to frame bye-laws, registered under the Co-operative Societie? 

1 91 However, the Madras High Court held in K. Ramraj v. Co-operative Spinninff 
that a co-operative spinning mill registered under the Madras Cb-op^ative Societies 
Act, 19 61, n ot being a statuto ry bod y, did not come within the expression **other autho¬ 
rities**.' It is s ubmitted that the e xpression **other authorities** is intended to cover an auihd- 
rity created under a statute. A co- opera tive socie ty is not such ah authority as~Tt ‘do^'hoT’ 
have statutory force. Hence the Madras decision appears to be correct. This expression 
in cludes t he Chief Justice of a High Court as an authority for the purpose drappointihg 
officials of the Court.®^ 


words **u nder the co n trol of the Government of India**, it is meant to b^g into the 
definition of State not only every authority within the territory of India, but also those func¬ 
tioning outside, provided such authorities are un^er the cbhtfol of the"Government of India:/ 
Thus, relie^under Article 32 of the Constit utio n_can be given to the petitioner in respect of an 
order of the executive or administrative nature of an authority under the control of the Govern¬ 
ment of India, but functioning outside the territory of India, by passing suitable orders against ^ 
the Government of India directing them to give effect to the decision of the CpurjLJ 2 y_thc_ 
exercise of their power of control over the authority outside the territory o f In dia.®® 


It would be noted that in Article 12, the ‘judiciary*, although an organ of the St^e 
like the executive and legislative organs, is not spe cifically mentio ned. Does i t mean that the 
other co-ordinate organ, theJudici^^^i-J® meant to be included in the concept o t 'thc~ 
State* ? The answer is that the Judiciary*, although not expressly mentioned, should be held 
sto be included within the expression "other authorities’*, since courts arc set up by statute 
\ and exercise powers conferred by law. It has been held that when a court, in the exercise 
I of its statutory rule-making powers, makes rules which contravene the Fundamental Rights 
of citizens, the rule could be held ultra vires and ap propriate rem edy under ^icle..32 or 
. Article 226 given.®® Likewise, the Chief Justic e in exerc ising the po wers of app ointme nt of 
officcrs'shall be amenable to the writ jurisdiction, if appointments are made in'violation of 
the equality clause o'f the Constitution.®® But, even if a court is ‘th e State* , the Supreme 
Court has held that a writ under Article 32 cannot be issued to a High Court of competent 
jurisdictioii^against its judicial orders, because such orders cannot be attr^uted to violate 
the Fundamental Rights secured'by the Constitution. “It^ is singularly inappropriate to 
assume”, said Gajcnaragadkar, C. J. ‘‘that a judicial decision pronounced by a Judge of 
competent jurisdiction in“or in relation to a matter^rought before hinri for adjudication can 
affect the Fundame ntal Righ ts of the citizens under Article 19(1). Wha Ohe_judicia l decision 
purports to do is to deci de the controversy between the parties brought before the co urt and 
nothing more’*.®^ Wc shall have the occasion to consider this view more fully when con¬ 
sidering the writ jurisdiction of the Supreme Court.®® 


84. P.M.B. Namhooripad v. Cochin, 

AIR 1956 TC 19. ^ , 

85. Dukhooram v. Co-operative Agricul¬ 
tural Association, AIR 1961 MP 289, See 
also Mohinder Singh v. Union of India, AIR 
1969 Delhi 170. 

86. AIR 1971 Mad 315. 

87. Parmatma Sharan v. • Chief Justice, 
AIR 1964 Raj 13. 

88 V. Masthan Sahib v. Chief Comrnis- 
AIR 1963 SC 533: (1962) Supp 1 

SCR 981. ^ 

89 Prem Chand Garg v. Excise Com¬ 
missioner, AIK 1963 SC 996: (1963) Supp 

1 SCR 885. „ . . - 

90. Parmatma Sharan v. Chief Justice, 

AIR 1961 Raj 13. 

KASHMIR U-:i RRITT 


91. Pfaresh S. Mirajkar v. State of 
Maharashtra, AIR 1967 SC 1 : (1966)3 SCR 
744. Sec also State of Punjab v. Ajaib Singh, 
195^ SCR 254, 268 : AIR 1953 SC 10, 15. 

92. It will be noted that, in this case, 

the meaning of the expression ‘the State* 
was n ot d irectly involved. The broad issue 
was, "Could a judicial order violate the 
Fundamental Right under Article 19(1)”? 
and the Court’s answer was in the negative. 
As regards the question, “whether by a 
judicial order, the Fundamental Rights 
under Articles 20, 21 and 22(1) could be 
violated and relief under Article 32 or 226 of 
the Constitution obtained”, the majority 
judgment did not express any categorical 
.opinion. J 
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Art. 13} FUNDAMENTAL RlGlp>S 

I 

/l^ A*n^’ l^^yvs inconsistent with or in derogation of the fundamental rights.— 
(1) All laws in torce in the territorjtef India immediately before the commence- 
nient of this Constitution, in so faiWs they are inconsistent with the provisions 
or this Part, shall, to the extent of such inconsistency, be void. 

■ State shall not make any law which takes away or abridges the 

if^ Part and any law made in contravention of this clause 

shall, to the extent of the contravention, be void. 

(3) In this article, unless the context other wise requ ires^ 

(a) “law” includes any Ordinance,“order, bye-faw, rule, regujat^’' 
notjfacation, custom or usage having in the territory of fnefia the 
force of law ; 


(^) 


**Jaws i n- fnrne /* includes laws passed or bv a Legislature or 

other competent authority in the territor;/"^ c Tnrlfa before the coni^ 
mencement of this Constitution and sW repealed, not¬ 
withstanding that any such law ** thereof may not be 

then in operation either at aH-J^'or ^ 

apply to a^y i.- ,^dment of this Consti- 

rCition made under Article 368.] 

Existing laws.—Article 13 lay s down the rules of interpretation n.^^gard to l a ws.in - 
consiste m ~ ^nh or in derogation of the Fundamental Rights. Clause (1) -i^als with pre- 
Constitution or existing laws, r.e., laws which were in force immediately before the e^mmencc- 
ment of the Constitution.' Article 372 e nacts diat all laws in force in India before th^ com¬ 
mencement of the Constitution sfiin^ontinue in force until altered or repealed oc-amendc^ 
by a competent Legislature or other competent authority. Undei clause (1) of ArticleJ3, 
such existing laws, insofar as they are inconsistent with the Fundamental Rights, shalk to 
the extent of the inconsistency, become void from the dale of the commencement of the Con¬ 
stitution. A declaration by the court of their invalidity, however, will be necessary before 

they can be disregarded.®* 


Clause (1) 

AppUcaUon and rules of interpretation.—In applying the rules embodied in clause (1) 
namely, that all pre-Constitution laws, insofar as they are inconsistent with the provisions of 
- this Part, shall to the extent of such inconsistency, be void, the following principles of inter- 

pretation should be noted : 

is/o retrospective effect .—The provisions of the Constitution relating to the Funda¬ 
mental Rights have no retrospective effect.®^ All inconsistent existing laws therefore become 
void only from the commencement of the Constitution. Acts done before the commence¬ 
ment of the Constitution in contravention of the provisions of any law, which after the com¬ 
mencement of Constitution becomes void with respect to the exercise of any of the Funda¬ 
mental Rights, are not affected. The inconsistent law is not wiped oiit so far as the past 
acts are concerned. In Keshavan Madhava Merton v. State of Bornbay^^ proceedings had 
been started against the appellant for an offence punishable under Section 18 of the Indian 
Press Emergency Powers Act, 1931, in respect of a pamphlet publ’shcd in 1949. it was 


* In its application to the State of 
Jammu and Kashmir, in Art. 13, references 
to the commencement of the Constitution 
shall be construed as references to the 
commencement of the Constitution (Appli¬ 
cation to Jammu and Kashmir) Order, 
1954, f.«., the 14th day of May, 1954. 

** Ins. by the Constitution (T'wenty- 
fourth Amendment) Act, 1971, S. 2. 

93. Mokd. Ishaq v. State, AIR 1961 


All 522. 

94. Habeeb I^Iohd. v. State of Mydera-' 
AIR 1953 SC 287: 1953 SCR 661 j 

Rajendraswami v. Commr. of H. R. & C. £., 
AIR 1965 SC .502 : (1964) 8 SCR 252; 
Lachmandas V. Kewalrani v. Sta'.e of Bombay: 
AIR 1952 SC 235 ; Kunj Behari Lai v. Unio/i 
of India, AIR 1963 SC 318 ; (1'963) 2 SCR 1. 

95. AIR 1951 SC 128: 1951 SCR 

228. 
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contended on behalf of the appellant that the Act was inconsistent with the Fundamental 
Rights conferred by the Constitution, and, theeg^e, it had become void under Article 13(1) 
after January 26, 1950, and the proceedings couiHiot be proceeded with. The Supreme Court 
rejected this contention and held that Article 13(1) had no retrospective effect, but was wholly 
prospective in its operation. The article did not have the effect of rendering the laws, which 
existed on the date of the commencement of the Constitution, void ab initio for all purposes 
if they were inconsistent with Fundamental Rights. Das, J. said i “Article 13(1) cannot 
be read as the entire operation of the inconsistent laws, or to wipe them out al¬ 

together froln the statute book for to do so will be to give them retrospective effect which, 
we have said, they do not possess. Such laws exist for all past transactions and for enforcing 
and liabilities accrued before date of the Constitution.*’ 

'» Menon's case, thus, makes it quite clear that an act done before the 
'stitution, if valid according to the law then in force, cannot be 
^ Keshavan MaSha^ts^ he commencement of the Constitution, under the terms of the 

t commencement of the Co.„ 

questioned, even though after a. 

ConstituUon, that act is invalid' ^ 

’fundamental Rights declared in Part ill 

bat Jw .. 

of the provisions s^f^bay v. F. N. Balsara^^, the provisions ol eig 

of the Bomb**'*p^”h ' 1949, were held ultra vires on the ground that they infringed 

the Fundament j-lights of the citizens. But the Act, minus the invalid provisions, was 
allowed to Court said : “The decision declaring some of the provisions of the 

Act to oe invalid does not affect the validity of the Act as it remains”. The rule that the 
invalidity is only to the extent of inconsistency is not peculiar to Article 13. but is a general 
nrinrinle of Statutory interpretation.®’ The power of the court to strike out invalid provisions 
of an Act must^not be exercis^ beyond the necessity of the case. But Uiere is one excep¬ 
tion to this principle. Sometimes valid and invalid portions of the Act are so closely mixed 
up that they cannot be separated from one another. In such cases, the invalidity of the por¬ 
tion must result in the invalidity of the Act in its entirety. The reason is that what remains 
valid is so inextricably wound up with the part declared invalid, that the valid part cannot 
independently survive. In determining whether the valid parts of a statute are severable 
from the invalid parts thereof, it is the intention of the Legislature that is the determining 
factor ®® In other words, the question should be asked whether the Legislature would have 
enacted at all that which survives without enacting the part found ultra vires.^^ The un- 
severabl^part is not rendered void but only unenforceable. 

, j doctrine of eclipse,—An existing law inconsistent with a Fundamental Right, 

louah becomes inoperative from the date of the commencement of the Constitution, is-not 
dead altogether “It is over-shadowed by the Fundamental Right and remains dormant, 
h is not dead.’’^ It is a good law when a question arises for determination of rights and 
nblieations incurred before the commencement of the Constitution, and also for the deter¬ 
mination of rights of persons who have not been given Fundamental Rights by the Consti- 
mtion 2 This has led our Supreme Court to apply to the existing laws, i.tf. pre-Constitution 
laws what may be described as the doctrine of eclipse. According to this doctrine, an existmg 
law i e a law made before the commencement of the Constitution, remains eclipsed or do - 
m^At to the extent it comes under the shadow of the Fundamental Right, i.c.. is inconsistent 



96. AIR 1951 SC 318: 1951 SCR 

^^"*97. Cooley, Constitutional Limitation, 

98.^^. ^Vf. D. C. V. L/riioa of Jlfdia, 
AIR 1957 SC 628 : 1957 SCR 930, 930-52. . - 

99 StaU of Bihar V. Kameshwar, btngh ^ 

AIR 1952 SC 252 : 1952 SCR 889. 


99-a. Devi Das v. State ofPut^ab (1967) 
3 SCR 557 : AIR 1967 SC 1895. 

1. Bhikaji Narain Dhakras V. 

M.P.y AIR 1955 SC 781 : (1955) 2 SCR 589. 
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with it, but the eclipsed or dormant parts become revivified and effective again if the prohi¬ 
bition brought about by the FundamentaJ Right is removed by the amendment of the Consti¬ 
tution. The Supreme Court decision in Bhikaji Narain Dhakras v. State of M. P.^ is a good 
illustration of the application of the rule. 

tn that case an existing State law authorised the State Government to exclude all private 
motor transport operators from the field of transport business. Part of the Act became 
'void from the commencement of the Constitution as it was in infraction of the provisions of 
Article 19(1 K^) of the Constitution and could not be justified under the provisions of clause (6) 
of Article 19. In 1951, clause (6) of Article 19 was amended by the Constitution (First 
Amendment) Act. 1951, so as to permit the Government to monopolise any business. The 
Supreme Court held that after the amendment of clause (6) of Article 19, on June 18, 1951, 
the constitutional impediment was removed and the impugned Act ceased to be unconsti¬ 
tutional and became revivified and enforceable against citizens. 

Id Madhu Limaye v. S. D. Af., Monghyr*, it was urged that Section 144 and Chapter VHl 
of the Cr. P. C. were void on the coming into force of the Constitution as being inconsistent 
with Article 19(l)(u) and not being saved by sub-clause (2) of that article as it stood before 
its amendment in 1951. In sub-clause (2) as it originally stood, the State could not impose 
restriction on the freedom of speech and expression in the interest of ‘public order’ and the 
expression ‘security of the State’ in that sub-clause had been interpreted so as to include only 
grave threats to national security.® As the impugned provisions could not be brought within 
the purview of the expression ‘security of the State’, these were void on the day the Consti¬ 
tution came into force. Following the decision in the Bhikaji Narain Dhakras case, the 
impugned provisions were merely eclipsed and could be revived by a subsequent constitutional 
amendment. However, Hidayatullah, J. did not find it necessary to apply the doctrine of 
eclipse and saved the impugned provisions by creating a fiction in the retroactivity of the 
constitutional amendment.® . 

# 

Clause (2) 


Future laws.—Clause (2), Article 13 relates to future laws, i.e., laws made after the 
commencement of the Constitution. The State Ls prohibited from making any law which 
takes away or abridges any of the rights conferred by Part III. A law made in contravention 
of clause (2) shall, to the extent of the contravention, be void. The concept of “voidness” 
has eventually come to be considered as one of “relatively void” or partially invalid. It 
may be valid as against citizens but not against corporations as decided in State of Gujarat 
V. Shri Arnbica Mills'^ or it may be void against minorities but not against others in 

Ahmedabad St. Xavier's College Society v. State oj Gujarat^. This aspect of the statute being 
partially invalid or relatively void has great importance in considering the removal of un¬ 
constitutionality by subsequent amendment of the statute itself or by a constitutional amend¬ 
ment.® 

Dealing with the question of revival of a void Act by constitutional amendment, 
the Supreme Court has held that Article 31B and the Ninth Schedule have cured the defect, if 
any, in the various Acts mentioned in the said schedule as regards aily unconstitutionality 
alleged on the ground of infringement of Fundamental Rights, and by the express words 


3. AIR 1955 SC 781 : (1955)2 SCR 
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4. (1970)3 see 746: -AIR 1971 SC 

^ 486 . ^ ^ ^ 

Romrsh Thappar v. State of Madras, 

/ClR 1951 SC 124; 1950 SCR 594: Brij 

Bhushan v. State of Delhi, AIR 1950 SC 

129; 1950 SCR 605. 

6. See also Jagannath v. Authorised 
Officer, Land Reforms, (1971)2 SCC 893. 

7. (1974) 4 SCC 656 overruling 
Mahendra Lol Jaini v. State of U. P., (1963) 
Supp 1 SCR 912 ; AIR 1963 SC 1019 and 


Deep Chand v. State of U. P., AIR 1959 
SC 648: 1959 Supp 2 SCR 8 in this res¬ 
pect. See also B. Sharna Rao v. Union Terri¬ 
tory of Pondicherry, (1967)2 SCR 650: AIR 
1967 SC 1480 along with Devi Das v. State of 
Punjab, (1967)3 SCR 557: AIR 1967 SC 
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of Article 31B such curing of the defect took place with restrospective operation from the 
dates on which the Acts were put on the statute b({ok.^^ So a void statute can be revived by 
constitutional amendment. 

Test for determination of infringement of Fundamental Rights.—The assumption in 
A. K. Gopalan V; Union of India^^ that in determining whether there is an infringement of the 
individual Fundamental Rights, the object and the form of State action alone need be con¬ 
sidered and effect on Fundamental Rights in general will be ignored was not accepted as a 
correct proposition in R. C. Cooper v. Union of India^^. Under the Constitution, protection 
against impairment of the guarantee of Fundamental Rights is determined by the nature of the . 
right, the interest of the aggrieved party, and the degree of harm resulting from the State 
action. The Supreme Court in the Cooper case was definitely of the view that the theory 
that the object and form of the State action determine the extent of protection which the 
aggrieved party may claim was not consistent with the constitutional scheme which aims 
at affording the individual the fullest protection of his basic rights. The State action must, 
therefore, be adjudged in the light of its operation upon the rights of the individual and groups 
of individual in all its dimensions. Thus the validity of law which authorises deprivation 
of property and a ‘law’ which authorises compulsory acquisition of property for a public 
purpose must be adjudged by the application of the same tests. A citizen may claim in an 
appropriate case that, the law authorising compulsory acquisition of property imposes fetters 
upon his right to hold property which are not reasonable restrictions in the interests of tb- 
general public. It is immaterial that the scope for such challenge may be attenuated because 
of the nature of the law of acquisition which providing as it does expropriation of the indi¬ 
vidual for public purpose may be presumed to impose reasonable restrictions in the iniv,rests 
of the general public. 

A taxation law, as any other law, is subject to the conditions of Article 13.1® 


Clause (3) 

Definition of law.—Clause (3) defines the terms “law” and “laws in force”. The defi- 
\niiion is enumerative rather than substantive, /.e., it mentions some of the normal forms in 
) which the law finds its expression. So understood, the definition mentions the following 
jas included in the expression “law’ ; 

;• '( 1 ) Statutory law. —^This may be made either directly by the Legislature or by the other 

subc-dinate authorities under the delegated law-making powers. Delegated legislation 
appears under various names—rules, orders, regulations, notifications and bye-laws—men¬ 
tioned in clause (3). The list is not exhaustive for delegated legislation may appear under 
other names also.^^ Sub-delegated legislation is also included within the purview of the 

definition.^® 

Delegated or subordinate legislation will stand nullified when the Act under which 't is 
made is held unconstitutional under clause (1) or clause (2) of Article 13^® or when the rule or 
order itself, but not the enabling Act, vitiates a prohibition enacted in Part III of the Con¬ 
stitution.^'^ 


10. Jagannath v. A. O., Land Reforms^ 

n971)2 see 893, 905, overruling Saghir 

Alunad V. State of U. P ., (1955) I SeR 707 : 
and Deep Chand v. State of U. P.y 1959^Supp 
SCR 8 : AIR 1959 SC 648. 

11. AIR 1950 SC 27 : 1950 SCR 88. 

12. (1970) 1 see 248, 284, 288, 290. 

13. K. T. Moopil Nair v. State of 
KeralQy AIR 1961 SC 552 : (1961)3 SCR 77. 
See also Jagannath Baksh Singh v. State of 
U. P., AIR 1962 SC 1563; (1963)1 SCR 
220 . 

14. e.g. “Scheme” — Narayanappa v. 


State of Mysore, AIR 1960 SC 1073 : (I960) 
3 SCR 742 ; “Resolution ”—State of M. P. 
V. Mandawar, AIR 1954 SC 493: (1955) 
1 SCR 599; “Direction”— R. J'c v. State 
of Kerala, AIR 1964 Kcr 29. 

15. Acbaraj Singh v. State of Bihar, 
AIR 1967 Pat 114; £/. P. Shramik v. State, 
AIR 1960 All 45. 

16. Chintamani Rao v. State of M. P., 
AIR 1951 SC 118: 1950 SCR 759, 

17. Dwarka Prasad Laxmi Pfarain v. 
State of U. P., AIR 1954 SC 224: 1954 
SCR 803. 
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Likewise, ordinances issued by the President’® or the Governor'® under the authority 
conferred by the Constitution or the rule-making by other authorities®® or bodies®' set up 
directly by th> Constitution will, no doubt, be laws in force within the meaning of clause (3) 
of Article 13 and must conform to the provisions of Part III. 


Administrative orders of the Executive, if they are made in pursuance of statutory 
authority and affect the legal rights of the citizen, would fall within the definition of law.®® 
But administrative directions or instructions issued by the Government for the guidance of its 
officers and not meant to be enforceable legal obligations, would not be laws under clause (3).®® 


(2) Customs. _It is not the Act of the Legislature or subordinate legislation alone but 

customs and usages having the force of law are also invalidated. This is made clear by the 
definition of the expression “law” in clause (3)(a) of Article 13. The term “law” includes 
“customs” and “usages” having the force of law. In Dashratha Rama Rao v. State of 
A. P.®** Das, J., said : “Even if there was a custom which has been recognized by law, . 
that custom’ must yield to a fundamental right.” But personal laws, such as Hindu Law, 
Mohammadan Law etc., it has been held, are not included within the expression.®® 


In early limes, custom was the main source of rules of conduct prevailing in the com¬ 
munity It has, now. to a large extent, been superseded by statutory law. But the custom 
has not wholly lost its law-creating efficacy. A reasonable and certain ancient custom is 
Ending on courts like an Act of the Legislature. Even binding customs, if they arc in 
i.-ogation of the Fundamental Rights, shall become inoperativeafter commencement of the 
Cor^titution. The long standing custom of pre-emption on ground of yicinagg prevailing in 
certain urban areas has been struck down, since it imposes unreasonablyrestriction on the 
Fundamental Right to freedom of property.®® 

(4) and (2) 


Constitutional Amendments.—Does the word ‘law* in clause (2) include a law amending 
the Constitutioh ? In Shankari Prasad v. The Union of India?-"* the Co'nstitution (First Amend¬ 
ment) Act, 1951, which had amended the Fundamental Rights guaranteed under the Consti¬ 
tution, was challenged on the ground that since the amendment had the effect of abridging 
the Fundamental Rights, it was not a valid law within the meaning of clause (2) of Article 13. 
The Supreme Court rejected the contention and held that the word ‘law* in clause (2) does not 
include a ‘law* made by Parliament under Article 368 amending the Constitution. The 
word ‘law’ in clause (2) must be taken to mean “rules or regulations made in exercise of 
ordinary legislative power” and not to “amendments to the Constitution made in exercise of 
constituent power” with the result that Article 13(2) does not affect amendments to the Con¬ 
stitution. This interpretation was followed by the majority judgment in Sajjan Singh v. 
Staie'^^, but in Golaknath v. State^^, the Supreme Court, by the majority judgment of 
6 ; 5 held that the word ‘law’ in clause (2) of Article 13 includes amendments to the 
ConhitutioD and consequently, if an amending law abridges or takes away a Fundamental 
Righl.‘guardnteed by Part ill of the Constitution, the amending Act itself would be void and 
ultra vires. Subsequently, in Kesavananda Bharati v. State oj Kerala?^ the-Supreme Court 


overruled the Golaknath case, and it was unanimously held that the Twenty Fourth Amend¬ 
ment, which inserted clause (4) in Article 13 and clause (3) in Article 368, was valid. All the 
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Judges agreed that under the amended Article 368 all provisions of the Constitution including 
those enshrining Fundamental Rights could be amended. However, the majority of 7 : 6, 
including Khanna, J. was of the view that the provisions, affecting the basic structure or 
framework of the Constitution could not be amended. Nevertheless, Khanna, J. whose 
opinion was decisive, held that the right to property was not a part of the basic structure or 
framework of the Co^titution, and, therefore, could be amended. 

\ RIGHT TO EQUALITY 

---- 

14. Equality befprg_law.—^The State shall not deny to_any_nerson eaualitv 
be fore the law or the^qual prote ction o f th Maws within the termol^ of India] “ 

This article guarantees to every person the righ t not to be denied equality before the 
law or the equal protection of laws. ^The first expression “equality ^fo.re_thg law’* which is 
taken from the En^ish commbh law,_is a declaration of equality of all perse's wit hin J hc 
territory 6T India, implyrng thereby the absence of any specTal privilege in favour” of any 
individual F.very person, whatever be his rank or condition', is subject to the jurisdiction 
of th e ordi nary cou rts. No' man is above^the Jaw. Every person may sue and^be sued. 
Prof. iJi cey i n ex gaining the concept of legal eq uality, as operating in England, said : ^ With 
us every official, from the Prime Minister down to a constable or a collector of taxes, is under 
the same resno nsIBilitv fo r every act done without any leg al just ification as any other ci^tojE!!?£. 
The second expression, **the equal protection of the laws ”, which Is rather a coroTlarfS^ie 
first expression, a nd is ba sed on the l ast claus e of the first section of t he 14th Amendment 
of the American Constitution,^irects t hat equ al gh^ii be secured t o all per sons 

within the terr itorial jurisdictiok^ f the Union in the enjoyment of their rights and privilege 
without favouritism or d iscrlmma non J It has bcciTsaid thatj‘the cquaKprotcction of the laws'’' 
is a pledge”brprotection or guarant^ of equal laws. . .^ 

' Thus Article J4 u ses ^o expr ession s to make the concept of equal t reatment a bin ding 
m in ciple of St ate action, ^he nature an d the ex tent of the, guarantee is the same under both 
the expressions^ Pata^ali Sas tri, C. J. has rightly observed that the secon d expressio n is 
It^^orDlIary of tli e fiTst!^*^_ Indeed, it will be djfficult to imagine any viofation of the expression, 
**the~equ^rp rote ction of the laws’*, which would not also be a violation of the expression, 
"equality before the la^. Equality before the law is a ne gative coEc ep'n"equ ^pTotection 
of law is a positive on j T The former declares that everyone is equ al befor e law, tha t no one 
can claim special privif^es and that all classes are equally subjected to the ordinary law oTTKe 
land ; the latter postulates equal protection of all alike in the same shuation and under like 
circumstances. No discrimination can be made either in the privileges conferreePor'm tfie 
liabilSrenhTtposed.?^ The impact of the negative content on the positive content lias not 
so far been clearly'discerned and tl^ ^preme Court has been mostly concerned with the 
posi tive^spect.^ ^ 

rTUnderlying principle.4 —The guiding princij^le of the article is tjiat all persons and^lii ngs 
similarly ?t£cui^lanccfLshall be tr^ted|^^ke Both in privi leges conferred and liabilities im - 
> posed.^®^^Equality before the law’* means that amongst equals the law should be equ aL 
and ThoJra be equally administered and that like shohld be t r^te d alik e.^* Hence, what 
it forbids is~^$crimination between persons who arc substantially in similar circumstances 
nr conditions.' Unequal treatment does not arise as between persons governed .by diffe rent 
concIUions~ana sets, of hircumstances. The rulejs t hat lik e should be.treated alike 

andVn'ot that unUl^_shpuld be treated alike. 
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This article applies to any person and is not limited to citi^ns alone. A corporation, 
which is a juristic person, will be also entitled to the beneiit'of this article.^^ 


“ _/ 

Legislative classification.—^This leads us to the important question of legis lative c lassi. 
fications'^r dis tinctions between perso ns and things' made by law, it is a<^pte d that p ^rcftnl 
may be classified iiito groups and such groups m ay differently be. tre ated if_,there is a reason- 


may be classified irito groups and su ch groups^ may differently be. treated if t here is a reason¬ 
able basis for such difference or distinc tion. Article 14jforbids class legislation^ but does 
not forbid classificatibn or difi erentlation whic h rests upon reason able groulids oFziisn nction. 
It does not prohibit iegistrftinn^whr^ jg irmiteH either in the otitfects to which it'ls^^^fi^wtetf 


or by the territory, within which kjIs to operate. 


either, in the objects to which it is *<fifect< 


I n fa ct, publio.welf^e requires that persons, property and occupations be classified 
and be subjected to^m^rent and appropriate legislation. ^‘Government is not a simple 
thing". It en^unters and mus t de al with the problems which come from persons in an 
infinite v£^iety of relations. Glassification is the recognition of the rel^ons, and, in making it, 
a Legislature must be allowed a wide latitude of discretion and judgment.*® — 


The Indian statute book aboun^ with instances of special legislation applying only 
to particular classes or groups. L awyers, d octors, money-lenders, landlords, drivers of 
motor-cars, insa fande'com panies. minors an d, inde ed, most other classes are~subject to si^ial 
legi^afion. In a way, the consequences of such classification would undoubtedly be to 
differentiate persons belonging to that class from others, but that by-itself would ao.t make 
the legislation obnoxious to Article 14, provided that the statute operates equally to all persons 
who age included in that group. , -- 


■ /<^The Supreme Court in a large number of has upheld the vie w that Artic le 14 

does^ot rule out classification for purposes of lesislatio n.^Yln Kedar Nath Bajoria State 
of W. A®®, the Principle' was ex^lainea thus : ^ - 


oj W. A®®, the’ jfrinciple' was explaincQ thus : ^ — 

if The equal protection of the laws g uaranteed by Article 14 of the Constitution does 
not mean tKat^-nTT the laws must be general in character and' universal in lannlirrskf 


not mean tha^nu t he laws must be general in charapCer anjl' u niversal in application 
and that the State is no longer to have the power of disttngu^hing aruTclassiiying persons 
or things for the purposes-of leaislatipnj 


T ests of valid classification.—T he power of making classification, as we.have pointed 
oiU above, is not^.^t^ut limks.^ A classification to be valid m ust noi t be arbitrary^ I t ri uist 
always rest upon'soinej;eaLand su bstantial distin ction bearing reas^Sbie and jibt relation 
to the needs in respect of which the classification is made.<^in order to pass the test of p^^ 
mfssible classification two conditions must be fuIfilTed^namS^ (1) the"c£ssification must Sfe 
founded"on an intelligible differenti a which distinguishes persons oc things that afe grou^ 
together from ^hers left out of the group, and (2) the dilteremia must have a rational relat^ 
to the object sought to be achieved by the statute in question. I^o illustrate bv an 


togeiner iroiu » icit viui miu me amcremia must have a rational relatlba 

to the object sought to be achieved by the statute in question. I^o illustrate by an ex^kmleX 
under Section 11 of the Ind ian Contract Act, pe rsons who have not attained m^rfe c anno A 
enter into a contract. The' two categories arc adults and minors. The basis of cl^sifi ^ t ion 
is th^^c. That basis,_qbvious!y, has a rel ation to the capacity to en ter into cCM ^trac t yug - 
s^tion. therefore, satisfies bo th the requirements oTra v^d classification.^. B ut 
the basis of classification is the colour of hair, e.g-., all persons having bl^jfhair may contrS ' 
This classification would fail because the differentiation has no relation >vith the obieS r 
the legislation—the capacity to contract. 


Chirar^it Lai Qhowdhry v. Union of 
AIR 1951 SC 41 : 1950 SCR 869. 
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The object of classification should also be Jawful. Classifications made in the utmost 
good faith ; classifications that are scientific and rational, that will have direct and reasonable 
relation sought to be achieved yet can be bad because despite all_thal the object itselfj:annot 
be allowed on the ground that it offends Article 14. In such a case, the object UseUlj^aiJie 
struck down and not the mere classification which, after all : is only a means of attaining the 

desired end.^®® 


The provisions of Article 14 have come up for discussion before the Supreme Court 
in a number of cases. The decisions liave established certain important principles which 
further elucidate the scope of permissible classification. These may Be statc^ as below*^ : 

(rt) A law may.,be constitutional e ven thoug h it relates t o a sin gle jndjyidual if> on 
accoun't of sonie.special circiimstanccs, or reasons applicable to him and not appli¬ 
cable to others, that single in^vidiml nia^ be treated as a class by hijnself. 

(6) There is always a presumption in favour of the constitutionality of an enactnie,nt 
and the burden is upon him who attacks it to show that„tJ>.erO“s ^eeft A^clpar 
transgression of the constitutional principles. The person, therefore, who pl^^ 
that Artieje 14 has been violated, must niake out that not only has, he been freajg j 

difTcren^ from otHers.but jie has been so treated Troni^c^o,ns.sjmilarly_circuiTi-_ 
stanced without any reasonable'lsasis and such differential treatment has been 
unjustifiably inade.^® ^ 

(c) It inust be presumed that the I-egislaturc understands and correctly appr^iates 
the need oTits owm people, that its laws are dire cted to problem's ma^ 
by experience, and that its discrjniinations are based on adequate ground?;^ 

(</) ThcXegisIaturels free to recognise the degrees of harm and may confine its restric¬ 
tion to those cases where the need is deemed to be the clearest. 

(c) In order to sustain the presumption of constitutionality, the court may take into 
consideration matters of common knowledge, matters of common report, the 
history of the times and may assiune every state of facts which can be conceived 
existing at the time of legislation. *' “ 


(f) While good faith and knowledge of the existing conditions on the part of the 
Legislature arc to be presumed, if there is nothing on the face of the law or the 
surrounding circumst«Tnces brought to the notice of the court on which the classi¬ 
fication may reasonably be regarded as based, the presumption of the constitu¬ 
tionality cannot be carried to the extent of always holding that there must be sonic 
undisclosed and unknown reasons for subjecting certain individuals or corpora¬ 
te hostile or discriminating legislation. 

•fication need not be scientifically perfect or logically complete.*® 

Jty of a rule has to be jedged by assessing its over all eftect and not by 
up exceptional cases. What the couft'has fo'see is whether the classi- 
" ■ f. ..jn made is a Just one taking all aspects into consideration.** 

^ y^ppltcatioii-—We have tried to explain above the underlying principle of Article 14 
>^vhicli embodies the equal protection clause of the Indian Constituti^. The article has 
been invoked in a large number of cases before the Supreme Courl and the High Courts. 
By way of illustration, we discuss a few of these deofeions. 
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^DCle DerspaJaHSir-In Chiranjit Lai Chowdhury ^r^ion of Indicfi^ the petitio ner_i_n 
a Ii^er Art icle 3Z of the Constitution sougni proT^ion of his Fundamental 

Riehts under Glides 14 and*3 1 against t he'e nfor< :;en nfint - Of a Central.Ac^» the Sholapu r Spinn- 
ing and Weaving Co. (Emer gency Provisions) Act, _195Q..^Tfie~ petitioner was aiT^ramaiy 

of the Shola pur Spin ning and Waving C_p» Ltd. The Company throughjts d^w^ 
tors had H een~managing an d running a textile mill of the same name ; but in li^9. on account^ 
of^lsmanagemeot and negl^t of .the affairs of the^J^mpahy, a situatigjn had. arisen that 
brought about ihfe closmg'dlown of the mill. The act ion of the Comply prejudicially affected 
the production of ^ ^sihtial commodity, apart from causing serious unemployment amongst ■ 
certain sections ofthe community, the CentraltS'overnment thereupon issued an ordinance 
which was later on replaced b y an Act, the Sholapur Spinning and Weaving Co^(Einer®ency 
Provisions) Act , 1950. By this Act the manage ment and administration of th e asse ts of 
the Company were piawd 'und^r' the control o f the dire^ors appointed by the Government, 
the old directors were_dism^^, Sid thc_^ sets of |he Co mpany, including the textile mill, 
were handed over t o. the, custody of the new management^ A s. regards the shareholders , 
the Act declared f hat th ey could neither appoint a pew direjler nor could take pr^eedin^ , 

The contention of tfie petitioner was that thejmpugncd.j. 


for th e winding lib of the Cor __ ^_ , _ 

Act infVhrg^d'fhe rule of equal profZction of the laws embodied in Article 14 D^ause a single 
coihpanyTih d the shareholderatHerc^wer^ being subjt^ted to disabjlUies vfj-a-yi>'othsr,cpm^ 
oanies and the shareholders thereof, f The Supreme .Court by the majority jud gm ent disimssed -=<cc 
the petition and hejd_the legislalipD^alid. At laVd down that a law -« iav b^ coristituti^a l 
even th ough it applies to a single indiv?<!uS if» on accou nt of s ome Special circumstance s ^ 
or reasons applicable to him and not ap^i^ble io ot hers, th at single Individu al may be tre^ d 
as a class'^'Tiinfsetnand that urilSss it was s nown that there we re'other companies similarly 
circumstanced, tiie legislation must be presumed to be constitutional T he Sholapur com- 
pany form^ a class by itself, bccirtisV lhe“TirtsiT^ of the Company’s affairs pre- 

iudi cial ly affected the pro ducti on o f an essential commodity ..and had .caused serious un¬ 
employment amongst a section of the community.*^ 


In Chiranjit LaVs case the Act affected a single joint stock company and its ^areholder^. 
In two subsequent cases, Ameerunnisa Begum v. Mehboob BegumS^ and Ram Pra sad v. State 
<>/B/Aar,"*® tHe Supreme Court again Kad to decide the validity of the legislation affecting sp^i- 
fied individuals. The facts in Ameerunnisa Begum v. Mehb^^^ Begum 'vf^e that a dispute 
betv^h two rival parties regarding succession to the estate of a deceased N^wab of Hyderabad 
was going on since 1938 an d dfter several vicissUudesTor which the Nizam himself or his legal 
advisers were pri marily re sponsible a'report was prepared by the legal advisers to the State 
in a particular way which, contrary to the opinion given by an earlier special corhmi^ioh, 
negatived the claim of one party, i.e., two ladies and their child ren. Ifo give effect to the 
report the Nizam, who at that time exercised the po^rs of the Hyderabad Leg^i^^t^- passed 
an Act, the Wali-ud-Dowa!a Succession Act, 1950. By this Act the v ' 

was dismissed and the property adjudged to the other party. Obviously • • • . 

Act was thi^ tlie-lwoJadies and^ t heir c hildren were deprived of the right t8‘Wi 
in a court of law in accordance with the Mohammaden law. They, in fact, —— 

against the rest of the community in respect of a valuable right which thel^ se. 
namely, the right of free access to the court. The discrimination made against the two Iq^ ss 
could only be valid if ihere.were some reasonable grounds for the differentiation made by"^’ e 
law. Two reasons were put in justification of the classification or differentiation made oy 




thf- 





the Act. First, that there was an adverse report against them b v the Stat e legal adviser s , and 
second, that the dispute was of a'long standing. The Supreme Court held that neither of 


45. AIR 1951 SC 41 : 1950 SCR 869. 

46. Patanjali Sastri and Das, JJ., 
dissented from the view of the majority and 
held that the Act in question was violative 
of the guarantee contained in Art. 14. 
According to them, the Act made no classi¬ 
fication at all and, therefore, there was no 


question of the Act being based on a reason¬ 
able classification by the Legislature made 
with reference to the object of the law. 
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these grounds could serve as a reaso nabl e basis for the differentiation made by the law. As 
regards the first, the dispute regarding succ^ion to the estate of the Nawab was a legal dispute,*' 
pure and simple, and without determination of the points in issue by a properly 
tribunal of law, a legislation based upon the reports of a non-judidial aiRhonty wd made 
applicable to specific individuals, who were deprived thereby of valuable rights, wMch were^ 
enjoyed by all other persons occupying the same position as themselves, did plainly come 
within the constitutional inhibition of Article 14. If the Legislature makes the report of the 
legal adviser as the ground on which it deprives one specific person of his rights to have his 
say in a court of law, that law would be arbitrary and unreasonable. The second ground 
put in support of the classification was also rejected.. The Court pointed out that the conti¬ 
nuance of a dispute even for a long period of time between two sets of rival claimants to the 
property of a private person is not a circumstance of such an unusual nature as would invest 
a case with special or exceptional features and make it a class by itself justifying its differen¬ 
tiation from all other cases of succession dispute. Thus there was nothing to distinguish the 
dispute between the parties under the Wali-ud-Dowala Act which is not found in any other 
dispute between private parties. 


The Attorney-General who appeared in support of the Hyderabad legislation, also 
a.gued the case on the ground of presumption laid down in Chiranjit LaVs case.^^ He con¬ 
tended that the presumption is always in favour of constitutionality of an enactment and 
unless the person who attacks it clearly proves that the law is discriminatory (the burden of 
which is cast upon him), the Court must not disturb the classification made, by the Legis¬ 
lature which understands the needs of its own people. The Court explairttd that the rule of 
presumption laid down in Chiranjit LaVs case is not absolute in its application but would 
depend upon the facts and circumstances of a particular case. Jn Chiranjit LaVs the 

majority justified their decision because the action of one company had affedted the produc¬ 
tion of an essential commodity and caused serious unemployment amongst labourers. Where 
the legislation affects the interest of the community as a whole, the court will assume the 
rxistence of any state of facts which can reasonably be conceived of as existing at the date 
of legislation and capable of sustaining the classification made by it. The Act in the present 
case professedly concerned a private dispute and ijojntj^t o^f tjiec^mu^^ was involved. 

\!^culiaUy of the same type is the other case. Ram PrqsaA ^f ^tate 
the two appellants had obtained a settlement of two>iundred bighas of JandT^ the BetUah 
F<tate In Bihar which at that time was under the management of the-Court^f Wards. The 
land was settled at the prevailing rate but the premium was fixed at half the usual rate as a 
concession to the appellants who happened to be distant relations of the proprietors. For 
enme r^sons there was an agitation amongst the tenants of the locality against the lease held 
bv JLTp^^ " the matter was brought to the notice of the Congress Working Committee 
and in its view the settlement was illegal and against public interest. The l^sees. therefore, 
were asked to vacate the land which they refused, and thereupon the Bih^ State Legislature 
trthe impugned Act, the Bihar SajhLVan^ (Restoration) Act.J950. The AeJ ierminated 
I Trf directed the lessees to quit the land immediately. . The lessees (appel- 

T^^^wJh^the Act was unconstitutional because it denie^tp.thftmtheeauai:pro- 
;“"^lTf l^^f ^e SupreL Court accepted the appellanis-^ntention and held the Act 
hrn W/-ei"bf the Bihar Legislature because it appeared that there were numerous persons 
ocLpying the same position as the appellants, and who were not subjected to the impugned 
exoroprietary legislation. Alternatively, the dispute being between private parties, it was 
t matter for determination by duly constituted courts in accordance with the no. mal pro- 

But what the Legislature had done was to single out the two individuals and denied 
the right which every Indian citizen possesses to have his rights adjudicated in accordance 
with the laws which applies to his case. The reasons given for the extraordinary procure 
were indeed remarkable for “their disturbing implications”. It was said that the agitation 
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amongst the tenantry of the locality and opposition on the part of persons living in. the locality 
against the appellant^ possession of the land had led to breach of the peace and institution 
of crimina l case s. This could not be a rational basis to discrimi nate against the twb~narned 
indi.vid.ua|s. When on the face of a statute there is no cla^ificatioD at ali» and no attempt 
had been made to select any individual or group with reference to any differentiating attribute 
peculiar to that individual or group and not possessed by others, this presumption is of little 
or no assistance. Patanjali Sastri, C. J. said : 

Whenever, then, a section of the people in a locality, in assertion of an advance 
claim, disturbs a person in the quiet enjoyment of his property, Bihar Government 
would seem to think that it is necessary for the police to step in to protect him in his 
enjoyment until he is evicted in due course of law, but the Legislature could intervene 
by making a ‘law* to oust the person from his possession. Legislation such as we have 
now before us is calculated to drain the vitality from the rule of law which our Consti¬ 
tution so unmistakably proclaims, and it is to be hoped that the democratic process 
in this country will not function along these lines. 


B urden of proving ipeauaUty.— In State of J A K v. T. N. Khosa^^^ it was^eiterated 
>hat w here ^al^arty seeks to iinp^ch th e va^liditV- of..a, rule~m ade ~by^compe^r^ autho¬ 
rity oh the:ground_diat the rule offe^ Aiiicle r4. the burden is on hirn to pl^^'ahd oroveTFe 
ibHrmlty. There is ajways a_prwumption pn “favour of the constitutionality oTan'ehactihehf 
'arhd the burden is upon him who attacks it to show that there has been a clear transgression 
of the co n stitut ional principles. A rule cannot be struck doWi as'^rscriminatpry on^ny 
«reasoning. In this case. J & K Engin^ri ng (Gazette) ServicclRecruitment Rules, 
J970, which superseded THe~ oRTru tfe, provided that only tho^ Assistant Engi'n^rs,~^o 
possessed a degree in engi n eering-or held the qualificatio n of A.M.l.E . and had put’in at 
least seven years of semce, were eli^ble for pro motion ^t o~ the'posts of Executive Engineer ’ 
These r ujes were imp ugned by the Assistant Engineers, the respondent WHb~^fe^diSi;STa ' 
holders and got promotion from the Subordinate Engin^ring Services underlhe old rules* 
Their grievance was. that they were deprived bTe^l^hportunitynrrTTK^maiteijiSLoin^ion 
as was thb case un der the old rules. As there was omission on the part of the respondents 
to furnish the necessary particulars necessary to sustain the pica of disefimihatfonto 
addu g cogent and co nvincing evidence to prove these facts; it was construed/as indicating 
*hat the piea ot u nlawful dis crimination had no basis. It was not part of the aonellants* 
burden to Justify tn ^iassm c^on or to establish its constitutionality. Formareducatio^n 
may not alw^s produce excelTence b ut a c lassification founded on various educationai nnalf- 
ficatiqnswas,.fpr purposes of promotion to the post of an ^ecutlve ^'eineer. not 
on th^ace^of it, and the onus, therefore, cannot shift from where it ori^¥aily fay. .'- 



Classm^on_j^out a di^ are instances where laws have been held 

violative orArtic leTTbe cause there was a classification without a difference 6r the basis of 
classificaTroB-^vas irrelevanl to the purposes offfi e Act. 'SuraJ ma rSdohUi <& Co v A K 
Vishwanath Sastrfi^ is an instance of attempt to segregate persofis who had h<runcdmin5n 
properfies as cbnipared to others similarly situated.^ rh'mrthe Central L^wsiature nassed 
_an Act—the Taxation of Income (Investigation Commission) Act—the object of which as 
stated in its Pr^mble. was to ascertain whether the actual incidents of taxation of income 
m recent years had been in accordance with the provisions of law and whether the procedure 
for assessment ^nd r^overy was adequate to prevent evasion there^ Section 50) of the 
Act empowered the Central Government to refer to the Commission at any time tefore he 
first day of September, 1948. for investigation and report any case or oointQ 

the Central Government had primajacie proof that a person had to a substantial extent e^ad^ 
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payment of taxation on income. Section 5(4), the constitutionality of which was at issue, 
provided as follows : 


if in the course of investigation into any case or poin ts in a case referred to it under 
sub-section (1), the Commission has reason to believe— ' 

iq) that some person, othe r th an the person wh^e case is being investigated has 

evaded payment of taxation on income.tKe Cenlfar'CiovehSmeht 

notwithsfahdfng anything contained in sub-section (1), forthwith refer'ib the 
Commission for investigation the case of "such” other person. ... 


It was contended that Section 5(4) of the Act was repugnant to the guarantee of equal 
protection of the laws under Article 14.' The Court first pointed out that Section 5(4) was 
not necessarily lirTUted.to profits made within any particular period, and it brought within its 
range all persons whether traders, businessmen, profession^ people, whatever they might 
be, who had at any time evaded payment of taxation on income for whatever cause. The 
section dealt with the same class of persons who fell within the ambit of Section .3f|.pOhe 
Indian Income-tax Act and were'dealt'with in sub-section "CD of that section and whose real 

income could be determined by proceedings under that section, ^ssessees who had,failed_ 

to disclose fully and_truly_an material facts necessary for the assessment'under Section* 34, 
could be equated with persons who were discovered in the course of their investigation con¬ 
ducted under Section 5(1) of the Act of 1947, to have evaded payment of income-tax on their 
incomes. The result would be that at the choice of the Commission some of those evaders 
could be dealt with under the provisions of Act 34 of 1947, though they could also be pro¬ 
ceeded with under the provisions of Section 34 of the Indian Income-tax Act. It was not 
possible, as the Court pointed out, to hold that such persons who had evaded payment of 
income-tax and did not truly disclose all particulars or material facts necessary for the assess¬ 
ment and against whom a report was made under sub-section (4) of Section 5 of the impugned 
Act by themselves formed a class distinct from those who evaded payment of income-tax and 
came within the ambit of Section 34 of the Indian Income-tax Act. There was nothing un¬ 
common either in properties or in characteristics between persons who were discovered as 
evaders of income-tax during an investigation conducted under Section 5(4) and those who 
were discovered by the Income-Tax Officer to have evaded payment of income-tax. Accord¬ 
ingly, sub-section (4) of Section 5 of the impugned Act dealt with all persons who had similar 
characteristics and similar properties, namely, they were the persons who had not truly dis¬ 
closed their income and had evaded payment of taxation on income. The procedure pres¬ 
cribed under the impugned Act was substantially prejudicial to the assessees than the pro¬ 
cedure prescribed under the Income-Tax Act. There being no basis for classification. Section 
5(4) of Taxation of Income (Investigation Commission) Act, 1947, was held ultra vires so 
far as it affected the persons proceeded against under that sub-section of the impugned Act. 

In K Kimhikoman v. State of Kerala^^ the impugned Act gave certain benefits to those who 
owned plantation of rubber, tea and coffee, but left out those who owned 
pepper and areca plantation. Since no reasonable distinction between those two 
classes of plantation owners could be pointed out, the Supreme Court held the Act ultra vires 

of Article 14. 

In Ram Dial v- State of Punjab ,^^ the petitioners were electe^to the Municipal Com¬ 
mittee in 1961. After aTcw months, they received a notification on behalf of the Governor 
of Punjab that In thic public interest, they were to vac^^fhe seats and they were fo be dis; 
nualified to contest the same for one year. This was done under Section 14 of the Punjab 
Municipalities Act 1911, which empowered the State Government to talTe such-n decision 
.viihoutissuing'a'Thow-cause notice to the effected parties. However, in similar circumstances, 
another provision of the Act (Section 16) required the Government to provide opportunity 
of hearing before action was taken in the public interest. The Court struck down Section 14 
discriniinator>^* Similarly a diffeientialipn in the rates of compensation in a law for com- 
pulsor'y acqciisftion of private property between one public purpose and another, has no 
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relation to the object of the Act. Thus, there is a clear discrimination, if a person whose 
land is bring acquired for a housing scheme is paid less than a person whose land is acquired 
for a hospitaL^ 

In P. Rajendran v. State of Madriu ^'*, the Supreme Court struck down a provision which 
laid down^di smct«wise oisinounon o f seats in the state rsn the basis of ^e 

population of a distria to the total population of the State. For a classification to be vriid 
imder Article has to be a nexus between the classification and the object sought 


to-be achieved. Any scheme of admission rules should be devised so as to select the best 
available talent for admission to medical colleges in the State. However, district^vrise ^lec^ 
tion does not promote this object. It is, in fact, discriminatory as a better qualified candidafe 
from one district may be rejected while a less qualifi^ candidate from another district may 
be admitted. Nevertheless, consideration. such as backwardn^'of region or the exigq 
of a special occupation can be valid pterion in the matter of admission to eduction; 
tutions. Yet classification based 6n language,.jcriigion, race, sex or place of birth v 
permissible.^ However. University-wise distribution of seats will not be violative of 
Article 14.*® 





Procedural bequ^ty.—In a number of cases the constitutionality of 

up or^TSortSlhg the Bkecutive to set un s pecial cou rts app lying spcci; _ _ 

of criminal offerices been ghallengedj^ Tiie firstTmportant case is of Stafe py JBengal'v. 



Anwar AH Sarkar^^ 



nceme d >vith the validity o f the trial of responde nts, 
fecial court constituted under the provisions of Sv^t Jbengal 
The preamble of t hat Act recite d that it w^ ** expe^¥i5~to pro^ e 

Section 5(1) of the Act laid down ffiaf a spec ial 




Special Courts Act, 

for the speedier trial of ^rtain offences' 
couit~sh3r'5y~iuch~^*offehc^or'ciaSes of offences or cases or clas^ of cases” as the State 
Government may, by general or speriarorder,“ih'writing^~ dife<^ Sections ^ tp jg^set out in 
detail th e procedure whic h the Special Courts had to follow in th e trial of cases refen-ed to 
them. Generally, the pro cedure under the Bengal Act w as d isadvantageous t o The accused 
as comp^ed to the regular procedure provided in the Criminal Pro cedure Cod e. The^upreme 
Court by the'm^orRy decision held the Act - 

The decision of the majority was based on the^view that no standard was laid down 
and no principle or policy was disclosed in the legislation challenged in that case io guide' 
the exercise of discretion by the Government in selecting a case for reference to the special 
court for trial under the special procedure provided in the Act. All that was relied on as 
indicative ol .a -gutding pri ncip le Tor erect ion Iwas the Object, as disclosed in the preamble 
of the West. Bengal_j^, of pro^^ing foL_the "speedier" trial of dertain offSi^^ Buflhe 
majority of the Judges brushy that aside as too indefiniteVnd vague to constiFute reasonable 
basis for bfassification : . 

The nece^ity for speedier trial may be the obje ct which the Legislature had in view 
or it may he occasion for making the enactment. In a sense quick disposal is a thing 

j ' which is desirable in all proceedings- This is not a'reasonable classification at all 

but an arbitrary selection, (p. 91). 

Thus the Bengal Act failed because it did not indicate the classes of persons who could 
be made subject to the procedure set out in the Bengal Act. An Act which does not disclose 
the basis of classification is violative of Article 14. — -- 


In 

Public Safety 



V. Slate, of Saurafithrt^^ the validity of the Saurashtra State 
ird Amendment) Ordinance, 1949. was inv olved. In the pfeamble 
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It was stated that the object of the ordinance was to provide for “public safety, public order 
and preservation of pea^^ tranquilUty in the State”. Section 9 of the ordinance empowe^^ 
the State Government hj notihcation to constitute special courts for such areas as might be 
specified in the notification. Sectioi^ll^of the ordinance indicated that “a special court 
shall trj^uch^ff^c^^r classes of offences or cases or classes of cases as the State Govern? 
ment may. by general or special order." in'writing, direct*"." The State Government pursuant 
to the provisions of the ordinance issued a notification, dic^cti^th^constitution of a court 
for cert^ areas and empowered such a court to try certain specified offends. The appellant 
who had been charged^with the offences wndeiLSec.tions.3p^3p7 and_392 of the Indian Penal 
Code was tried by the special court set up under the Government notification. 

^It was contended on behalf of the appellant that the ordinance was discriminatory 
beoMil^ it committed to t he executi ve Government unregulated official di^etion to select any 
casTi^a^of offences'for trial b y the special court under a procedure which was less ad van> 
tag ao ^ to the accused. (It was held by ^he majority decision that the ordinance waTHbt 
violative oi Article 14 of the Constituti^ The majority view proceeded onlKe basis that 
the clear recital in the Saurashtra Ordifi^ce of a definite objective furnished a tangible and 
rational basis of classification to the State Government for the purpose of applying the pro¬ 
visions of the ordinance and for choosing only such offences or cases as affected public safety^ 
maintenance of public order and preservation of peace and tranquillity. Under Section 11 
of the ordinance the State Government was, therefore, expected only to select such^offences 
or classes of cases for being tried in the special court in accordance witji the special procedure 
as were calculated to affect public safety, maintenance of public order, etc. 

Answering the objection that the ordinance vested in the executive Government un¬ 
regulated official discretion to select any case for trial by the special court, Mukherjea, J. 
said : 

A statute will not necessarily be condemned as discriminatory, because it does not 
make the classification itself, but, as an effective way of carrying out this policy vests the 
authority to do it in certain officers or administrative bodies. ... In my opinion, if the 
legislative policy is clear and definite and as an effective method of carrying out that 
policy a discretion is vested by the statute upon a body of administrators or officers 
to make selective application of the law to certain classes or groups of persons, the 
statute itself cannot be condemned as a piece of discriminatory legislation. ... In such 
cases the power given to the executive body would import a duty on it to classify the 
subject-matter of legislation in accordance with the objectives indicated in the statute.' 
The discretion that is conferred on official agencies in such circumstances is not an un¬ 
guided discretion ; it has to be exercised in conformity with the policy to effectuate 
which the discretion is given, and it is in relation to that objective that the propriety 
of the classification would have to be tested.®* 

The case of State of B. v. Anwar Alt Sarkar^^ was distinguished. It will be recalled 
that Section 11 of the Saurashtra Ordinance was in the same terms as Section 5(1) of the West 
Bengal Speciab Courts Act. Fazl Ali, J. observed : 

There is, however, one very important difference between the West Bengal Act and 
the present ordinance which, in my opinion, does afford such justification (for upholding 
the ordinance), and I shall try to refer to it as briefly as possible. I think that a distinction 
should be drawn between discrimination without reason and discrimination with reason. 
The main objection to the West Bengal Act was that it i 

reason or without any rational basis- _ ___... 

object of the Act did not cure the defect as the expression ‘speedier trial’ afforded no help 
in determining what cases required speedier trial., (p. 127). 


permitted discrimination without 
The mere mention of ‘speedier trial* as an 
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Tlie constitutionality of special courts of criminal jim sdiction vis-a-vis Artjcl&.14-ffi^ 
I questi oned again in y >/far Wath Baioria^TViati^fiy. In that case Section 4 of the 

West 'Swogal Criminal Law (Amendment) Sp^al Courts Act, 1949, was chalTeh^d on the 
ground that it en'^led the Govemmrat to single out a particulat es^ the spffial 

court for trial by*spea^ procedure which denied to an accused tri^ under it certain material 
advantages eqjoyed by those1n^~by^the ordinary proc^ure. The appellant contended 
that the Beng^ Act was ultra vires under the decision of the Supreme bourt in Anwar AWs 
>ease. The majority of the Supreme Court did not accept the contention of the appellant ^d 
held the Act valid. The two earlier State of W. B, v. Anwar A/i Sarkar (supra) and Kathi 
Boning ^waT^State of 5auraj/trro'(supra) were explained and it'was pointed out that tfiere 
was no con flict in principle between them. 


The West Bengal Act had specified the offences which were triable by the special courts. 
The object stated in the preamble was to provide for the more speedy trial and effective punish¬ 
ment of the offrac^'set out in the schedule fon^g part of thej\ct. This had become neces¬ 
sary on account of the extraordinary'situation crated in the~ postwar period. After the 
war ended, various organisations and e^ablishments set up during (he continuance of the war 
had to be wound up and the dfstribution and control of'^ehliaT supplies, compulsory pro¬ 
curement of'fdddgrains, disposal of accumulated stores, etc., had to be undertaken. These' 
imdertakings gdve special opportunity to unscrupulous persons in public services placed in 
charge of such undehakings to enrich themselves by corrupt practices and anti-social acts, 
and thereby causing considerable loss to the Government. Patanjali Sastri, C. J. who delivered 
the majority jud^ent said : - - 


Viewed against this background, it will be seen that by and large the types of 
offences mentioned in the schedule to the Act are those that were common and widely 
prevalent, during.this period^ and it was evidently to prevent or to place an effective' 
check upon the commission of such oflences that the impugned legislation was con¬ 
sidered necessary, (p, 407). 

. • y.*'- V • 

» * 

He. concluded : ' 

Hence the system of special courts to deal with the special type of offences under 
a shortened and simplified procedure was devised, and it sfeenis fo'u's thaMhe legislation 
in question is based on a perfectly intelligible principle of classification having a clear 
and reasonable relation to Che object sought to be attained.^^ 


The majority judgment also answered the objection namely that, even assuming that the 
classification was reasonable, the discretion vested in the State Government To'^choose any 
particular <^e of a penon alleged to have committed an offence falling under any of the 
specified cat^ories for allotment to the speciafcoiirt while other offenders of the same cate¬ 
gory might l»lefC to be tried by ordinary ^urts was violative of Article 14. It was asserted 
that the vice of disc^^fion equally consists in the unguided and unrestricted power of 
singling out for different treatment one among a class of persons all of whom are similarly 
situated and circumstanced, be that class large or small. Patanjali Sastri, C. J. observed • 

The argument overlooks the distinction between those cases where the Legislature 
itself makes a complete classification of persons or things and applies to them the law 
which it enacts and others where the Legislature metgly lays down the law to be applied 
■' to persons*or things answering to a given description or exhibiting certain common 
‘ characteristics, but being unable to make a precise and complete classification leaves 
it to an administrative authority to make a selective application of the law to persons 
or thhjg^ within the defined group, while laying down the standards or at least indicatinc 
in clear terms the underlying policy and purpose in accordance with and in 
of which, the admim'strative authority is expected to select the persons or things to be 
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brought under the operation of the law.... It is not, therefore, correct to say that 
Section 4 of the Act offends against Article 14 of the Constitution merely because the 
Government is not compellable to allot all cases of offences set out in the schedule 
to special Judges but is vested with a discretion in the matter, (p. 407). 

In Northern India Caterers Ltd. v. State of Section 5 of the Punjab Public 

Premises and Land (Eviction and Rent Recovery Act) Act of 1959, which provided for a 
speedy remedy to the Government for evicting unauthorised tenants, was questioned as being 
discriminatory on grounds of Article 14, as two processes were available to ^e Government 
for evicting a tenant, one as an ordinary landlord who was required to sue the tenant for 
eviction under the C. P. C. and another which was drastic, under Section 5 of the Act. and 
the Government could choose to proceed under either of them. The Supreme Court by a 
majority, held that section to be discriminatory and. therefore, void, as two^tenante of the 
Government could be exposed to a differential treatment and there was no mtcUigible guide¬ 
line for the Government to exercise its discretion. However, the ^ Caterers case was 
examined afresh by the Supreme Court in Maganla l Chhaga nlgl {.Pvt.') Ltd. v. Municipal Cor¬ 
poration os Greater Bomba^A-^. In the Maganlal Chfm^^ case, the qu^tion was to the 
validity under Article 14 of the Acts which conferred on the authontics the.po^^to initi^ 
eviction proceedings agam^t unauthorised occupants of Corporation and Government pre¬ 
mises. Following the N /. Caterer case, it was argued that on the ay^ability of the pro¬ 
cedures. one more onerous and hasher than the other, the former is hU by Article 14 m the 
absence of any guidelines as to which procedure might be adopted. The majonty through 
Alaeiriswami J did not find it possible to agree with the formulation of the majority in the 
No^hern India Caterers case. It was pointed out that wj^re ^ f 

drastic orocedure different from the ordinary procedure covers the whole field covered by the 
^dinar^ ^edure. without any guidelines as to the class of cases in which either procure 
t to ^r^orted to. the statute will be hit by Article 14. This defect may covered by a 

provision for appeal, or by inferrin&aMcessary guideline. The law wUl not be bad also if it 
Lvers only o class of cases, and the mere availability of the procedures v^I 
of them In the present case, the statutes lay down the purpose behind them, that is, that 
nremises belonging to the Corporation and the Government should be subjected to speedy 
pro^^e in the matter of evicting unauthorised persons occupying them. This is regarded 
Is sufficient guidance for the authorities to take action and an mdication for the officers to 
^emselves of the procedure prescribed by the Acts and not resort to the dUatory pro- 
::^ure 7 he civil court!^ The AcU cannot be struck down on the possibility o 

tocri^ation between occupiers of the Municipal and Government property ^d ^ .t 
happens the Court is not powerless. Besides, it was found that the proc^ure under the Acts 
consideration was not so harsh or onerous as to suggest a discrmunation under At tide 
'it MtT^alThhaga,.lal has been followed in PandU. Nadar v. State _N^ 

In C B Boarding & Lodging v. State oj Mysor"^. Minimum Wages 

Art 1948 was challenged on the ground that it conferred unguTded and uncontrolled dis- 
V* .. fh- Government to follow either of the alternative procedures m clauses (a) and 

while fixhig the minimum wages, procedure under clause (a) being more adv^togeous 
A rmnlovers However, the Supreme Court rejected the challenge and noted that the 
dUcretion was conferred on the State Government and ‘not in any petty official- and the 
Stato Government could be trusted to exercise its power to promote the piu;pose of the Act. 

Administrative Discretion.—In ^umb^of cas^'^Q w hich have come up before the 
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strike down the statute if it does not lay down 'an y pri nc iple or 
rsX <licorfttinn in the matter of selec^on of claSSifi^tlondj Ihe 


Art. 14] 

Supreme Courf the statute was challenged on the ground that it c o^erred on an atoin istgi- 
tive authority power ot selecting persons or objects w^mlEe provisions th^undc^ 

wereloapplyTand^^breArticle 14 was violated . A s indj^ted aWe, a staUite may no^ 
—.—■ nf the bef^ns^or things for the purpose df applying its provisi ons, but 

-^ ~ persons or thin^' to 

astatute^ 


may leav e it ~xo me - - ^ ^ vj»;. 

whom its nrovisions arc t^apply, • In detennimng me question oi the validity_o 
. ~r«__?_ :j -J_if .kA cfotiit* Ka« InTifTtrtwii"flhv nnnciole c 


u/noiTi ii:<& iirtvvisuL/iu oaw ■ • » —- - ■ — -r 

the rourt ^ arid S^ain if the st atute has la Id~dbCT w prmciple or p^c^ for tlte 

guidance of the exeroise pf discretiop by the Government in the matief of selection or cj^> 
ecation. "The court "wiT 

r^^ for ^TOoi^^^ality is that the statute prov ides for the ddegation of arhitr^ Md 
uncontroTl^ pown to 'the~^uthority which would enable i^to discrin^te be^een PC«ons 
nr thinralimOaflv situated J Discriminat ion in oth er wor^ i s inherit ih tKe statufcTt^^ 

It is tmt howew eawntialffor th e le^ iation to comply wiA thejule as to equal p rotec ^on, 
thaFthe ful^ for the guidance of the desisted authority, which is to e xercite the discretion, 
should be laid do^~in~expre^ terms in the statutory provision i^lf. Su^ guidance'niay 
be'obtam^WTaTthe preamble read m the light of surrdun^ii^ circunMtanc<» which neces- 
sitated the Icjdslation, taken in conjunction with we ll-known facts of whi ch the coui ^might _ 
takeluScial notice of which it is applied by evident before it in the form of affidavite or 
(6) even from the policy and purple of the enactment which may be gathered froni other 
operative provisions applicable lo analogous or comparable situations or generally from the 
object sought to be achieved ^ the enactment.’* 

But a discretionary power is not necessarily discriminatory” and in applying this prin¬ 
ciple due re^d should be given to the following principles : 


(a) Even if there is a possibility of discriminatory treatment of persons falling within 
the same group or category, such possibility will not necessarily invalidate a iaw.” 

(b) There is a presumption that public officials will discharge t heir du ties honestly 
and in accordance with the rules of law*” “It is to be presumed, unless the con- 
trary were snowp^ tnat~thg~a <tminis tration of a particular law would be done 'not 
with an evil eye and unequal hand*.”’® This presumption however cannot “be 
stretch^ too far and esmnot be carried to the exienTof alwayF holding that there* 
mi^t beTdme undisclosed and imkho^ra reasons for subjecting certain individuals 
or corporations to hostile and discriminatory treatment.” 

(c) It is also necessary to see in whom the discretion is vested^ If it is vested in the 
State Government or top-ranking authorities, and not in minor officials, abuse of 
power cannot readily be inferred.’® 

(d) A statute which leaves it to the discretion of the Government to select or classify 
the persons or things for applying those provisions according to the policy or 
principle laid down by the st^ute itself for guidancfi S>S th^ exercise of discretion 
by the Government in the matter of such selection or classihcation is not violative of 
the provisions of Article 14 but if the Govemmeut in nuking the selection or 
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classification does not proceed on or follow such policy or principle the executive 
action, but not the statute, will be cc^denined as uncon'stitiTtional.’® 

(e) The requirement of quasi-judicial proceedings exclude the possibility of abuse of 
administrative discretion. A provision, which empowers ah authority to make an 
inquiry into the allegations dr charges against a par ticular individ ual and order 
his removal if charges are established, is not violative of Article 14.®^ 

(y) It may be emphasised that to attract Article 14, discrimination need not be deli¬ 
berate or intentional.®^ . '' 


Basis of classification.—The classification on which statutory provision may be founded 
may be referable to different considerations. A classification, for ‘Sample, may properly be 
made on geographical®* or territorial®* basis if that is germane to the purposes of the enact¬ 
ment. Thus a tenancy law may be necessary only for a part of the State because the conditions 
of tenants vary from ideality to^locality, and, as such, tenants m other areas m ay no~t~chaHen^ 
the validity of thejavv.®* Similarly, a rule is not violat ive of Article 14 if it i mposes a ca pi- 
tatiohTedp n t he non-residen t stu dents of a State and exempts the resident students from the” 
paymenrlhercof because the State has to contribute for the upkeep and running of its edu¬ 
cational institutions.®* In the matter of recovery of land revenue differenT^tates fiave pres- 
cri bed different ma ch inery of procedure and penalty. Section oi tKe^Income Tax Act 

aulhorises the Collectors in dificrent States to adopt the State machinery fdr~recdvery’'df^ 


land revenue and the recovery of arrears of income-tax. The validity of Section 46(2) was 
attacked on the ground that in authorising the use of different machinery in different Slates 
the defaulters were not treated equally in-different States. The Court held firstly, that each 
State is well within its rights to devise its own machinery for the recovery or its own public 
demand and secondly, that no person belonging to one State can complain that the Taw of his 
State is more rigorous than that of the neighbouring Stafe^ The reason ii^bvTous, for the* 
people of one State arc not similarly situated as people of another State. Their needs, as 
understood by their own Legislature, are different from those of the people of other States. • 
Secondly, on the sam e pr inciple Section 46(2) of the Incorne Tax i^t is not unconstitutional 
if it classifies the defaulters State-wise, and applies the same mode for recovery of its demands 
which are prevailing in the State for the recovery of land revenue.®® In Sfate <?/ Madhya 
Pradesh v. G. C. Maudawar^’’y it was ruled that no law may be struck down on the ground 
that it contr^ted wittr-rtie law prevailing in another State. 


Territory, however, is not an infallible standard for classification. In the Slate oj 
Rajasthan v. RaoJMani 2 j}Qr,Siiish Ji^^, certain jagirdars in one area of the State were allowed to 
colIccFthe rent but jagirdars in other areas of the State were not allowed to do so, even though 
there was no apparent difference between them. The Suprerne Court struck down the law as 
having no rational basis for the differentiation. 


The classification may be based on historical cqnsMerations. Thus, after the enact¬ 
ment of the States Reorganisatio n Ac t, 1956,_different Acts in different parts of tbiTTame 
State could be sustained on the'gTbund that the differentiation arose from geographical classi- 
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fication based on historical rtoons.®® For the same reasons, the Bhopal Statfl_ 
Income Tax Act, 1 957 levy ing in_ Bhopal an ag ricultural income-tax wl 
imposed n pnn ^ r icultural i ncome earned for the rest of the Stat^of Ma< 
Was held to be valid.®® 

The i mmunity from civil pr ocess given to the ex-rulers of Indi^ States bv 
of the C. P. C is justified as a reasonable classification on the ground that the ruli 
a separate class on account of histoncaTconsIderation since they were sovefei 
Independence, and in return of the surrender of their sovereignty, they were ofli 
purse and certain other personal privileges.®^ But with the passage of time thej 
the historical reasons would wear out and the continuance of the inequality o] 
challenge.®® 


ituai 



Classification may be made accon 


:rsons. Thus disti 




between public o fficial s and non -officials by Section 197, Crimi nal Procedu re 
for the prosecution of public Mrvants,~requires sanction of the Government, 
sanction isliecessary'lbr prosecuting a private person, does not offend tHe provisi 
14. The protection to public servants is neo^aiy to save them’from harassm* 
protection is needed by private persons.®^' Likewise, a classification~fbr The 
prohibition law between civii population and military personnel and betwi 
foreigners is justified.®® A penal law may treat ** enemy agents** diBerently fro] 
the evacuees may be classified under difierent categories for the purpose of 
new lands^; diiferent procedure may be prescribed for persons filing apj 
auIlibritiM and those fili ng through pleader s®^ and to prevent the evasio n oj taxjpf' 
may be made between those who carry on business in partnership with their 
who carry on in partnership with others^®^ A [aw /or the suppression of His: 
in women could well draw a distinction between women who are prostitutes and 
not.®® 

' A classification may be made according to the nature of-business. . Thus.v 
can be drawn, in a law relating to the fixation of minimum wages, between a bV ^ 
carried on in a manufactory and when carried on ouUide it.^ A~big manufactw 
treated differently chan a small one.® A higher tax inayb^imposed on the cinen 
contains large seating accommodation and is situated in a fashionable and busy 
the number of visitors is more numerous and in more affluent circumstances 
that may be imposed on shows given in a smaller cinema house containing less a. 
and situate in some locality where the visitors are less numerous and are fina 
affluebt^Qlrcumstances.® Likewise, permanent cinema owners may be treat 
from the tourag cinenm owners.® So also' films are to be treated differen 
media of expression and film censorship may be subjected to stricter regulatio. 
of films inm categories U (for general exhibition) and A (for adults only) Ij 
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^^the Prevention of Food Adulteration Act, 1954, ^stringent provisions applicable to a 

valid in view of the widespread m^practices and the practical 
controlling them.® Licensed dealers in gold and certified goldsmiths under 
Act of 1968 form separate classes, the former being essentially traders 
business of buying and selling ornaments and the latter being essentially craftsmen doing 
|ctu3l manufacture of ornaments. The classification has a nexus with the obje ct of the 
fhich is to provide, in the economic and financial interests of the community, for the 
■ of the production, manufacture, supply, distribution, use and possession of, and 
less in gold ornaments**.’ 

in, a classification which tre^s the S tate diJTerentlv from pri vate perso ns may not 
^Jo the rule of equal pr otection o f laws. Thus th^ Government as a ~ 

fci^cn sp^ial facilities for r^isation of its dues wWch are not available to other ' 
® They are justified because the dues of the State are the dues of the entire people of 
On the same principle a Jonger period of limitation allowed to the Government for 
its claims as compared to the private i>ersons in respect of similar claims is j'ustified.® 
ere is a justifiable classification between the privately managed educational institutions, 
e managed by the State Government or the Central Government.^® Creation of 
noply is part of the constitutional scheme.^^ 

^'.usification may be based with reference to time.^* Thus, persons _who had trans- 
«ets between August 14, 1947 and October 18, 1949, may be treated to form a class 
Q respect of the application of the law to their property from those who transferred 
ober 18, 1949.^® For encouraging the construction of new houses, the Rent Control 
properly exempt the houses built after a particular date from the operation of its 



s. 




basis of classification may be according to the object of the law. Thus, to prevent 
‘ioiniiiigation, distinction may be made between vexatious litigants and other litigants.^® 
roedure for trial, juvenile ofienders may be classified separately from adult offenders.^® 
e^'acuecs to Pajdstan may be treated differently from persons who are not evacuees in a 
fe/ating to the administration of evacuee property.^’ Industiial Tribunals may be treated 
^*ntiv from the civil courts in reg ard to the right to appe^ by counsel.^® Displaced 
may be classified separately from non-displaced persons in distribution 
lain benefits.^® To prevent the creation of monopoly, a distinction between 
-holders and non-pcrmit-holders under the Motor Vehicles Act is valid.*® 
relating to administration of religious trusts may treat Hindu religious trusts differently 
le Sikh religious trusts, since the needs of the two arc different in two cases.*^ A classi- 
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fication between old and newly constructed premises is relevant for a law 

a* Different rates of fares for large and smaU taxis, is not diwrinunatoo^. The 
Sea Customs Artl^y weU distinguish between goods which can be easily smu^led from those _ 
which cannot be easily smuggled.** A law passed with the object of catching the mcome which 

^mLt co^d properly make a classification with reference to the years 

1232=415. because that is the period of World War 11 when huge profits ^e made in business 
and industiy 

TajdDB Laws and EquaU^—The power of the State to classify for p^po^ of tax^ion 
of wf3e rSge ^3 'HexiblDiy.** It may select the p ersons or objects it will tax and^ st ^te 
shall not be open to SltaSrbnfhe ground that it tax«.some pe^reons or and not o^. 

In KAT. Syed Mohammad & Qo. v. State of Andhra”, the Supreme Court upheld a law 
that^Spiu^ sai«IS to'hides ^ not to ot her co^odit ies. In lOyer^ Tea Co^t^y . 
Ltd V State of Assah^ the Taxation Act was atta cked Inte r aha on thatjhe ^ 

had sing led ' out ontr ^ and jute^ objects of taxation. The Suprem^urt rep^l^ tj« 
argument and said : “TheTeiblature that is competent to levy a m mu^mwitabl^^ven 
fuU freedomTo'determine which articles shoujd be taxed, in what manner and at what. rate_^ 
It woul d be Idle to -^t^ncTthat the State mayjax everything in prder to tax something, In 



tax matters the State iraUowed to pick and cho ose district s, objects, persons, methods, and 
e v e n rat^ of taxatioTTf it does'sb-feas6hably. The Supreme Court of the Umted States 
of America has been practical and has permitted a very wid^ latitude m c l^ifiggfiq n for 
taxaUon A ria^^ifi cation for p urposes of taxaUon pr n^&tion ^ rent between pny^_and 
municipal buUdin£' V'n^^^lative_of Article 14.''® Similarly,. proeessiye_gradatio^^of 
income-tax with different rates applying to different mcome fitowps is not discnm matory* * 



as the Legi^ture is competent to classuy persons or properucs miu uiiicicui 
tax them differently. A sales-tax on Virginia tobacco but not on country tobacco h« been 
upheld.*^ But a taxation statute as said above, is not imm u n e from attack under Article 14. 
A taxing statute' can be held to contravene Article 14 if it purports to impose on the same 
class of property simUarly situated an incidence of taxation which leads to obvious inequality. 

In K r. Moopil Nair v. State oj Kerak^\ a land tax. at a flat rate of Rs. 2 per acre was 
held as violative 6Y Article 14 a-s it made no reference to income, cither actual or potential, 
from the land taxed. Where objects. Arsons or transactions essentially dissimilar are treated 
by the imposition of a tax which is uniformally applied, discrimination may result for refusal 
to make a rational classification. In State of Kerala v. Haji K. Haji K. Kutty Naht^^, a tax 
on buUdings on the ‘floorage* basis on a sliding scale without taking into consideration the 
purpose for which the building was used, the town and locality in which the building was 
situated, the nature of structure, the economic rent obtained from the building, or other 
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relating circumstances, was held invalid under Article 14 as no attempt was made to provide 
for any rational classification in imposing the tax in question. However, in T\^ford Tea 
Co. V. Kerala State^^y imposition of tax at a flat rate on plantations, that is, the land used for 
several kinds of crops, such as, coconut, arecanut, rubber, colfee, tea, cardamom, pepper, 
was upheld. The Moopil Nair case was distinguished on the ground that in that case no atten¬ 
tion was paid to quality or productive capacity of the land, whereas in this case “it is obvious 
that the Legislature had made an attempt at equalisation of tax burden for different plan¬ 
tations ” A Legislature does not have to tax everything in order to lax something. It can 
pick and choose districts, objects, persons, methods and even rates of taxation as long as 
it does so reasonably. A taxing statute is not invalid on the ground of taxation merely be¬ 
cause other objects could have been, but are not taxed. Likewise, the mere fact that a tax falls 
more heavUy on some in the s^e group or category is by itself not a ground for its 

invalidity.^® 

1^ Prohibition of discrimination on grounds of religion, race, caste, sex 
or pTac^of birthT^KTTTEe S^e shall n5t discriminate against any cnizen ^ 
grounds only of religion, race, raste, sex, place of birth or any of th^. 

n^ No citizen shall, on grounds only of religion, r^, caste, sex, place 
of birth or any of them, be s^^ject to any_disability. liaSihty, re^nction or 

Condition with regard to ' 





(a) 

(b) 


access to shops,'puWic restaurants, hotels and places of public 
entertainment ; or " ^ \ , r i,i- 

the use of wells, tanks, bathing ghats, r^da and places of public 
resort maintained wholly or partly out of State funds or dedicated 
^ to -the use of the general pubhc. 

\.^®Nothing in this article shaU prevent the State from making any special 

nrovision for women and children. 

Nothing in this article or in clause (2) of Article 29 shall prevent 

anv special provision for the advancement of any socially 
‘*^^‘ducS^ry Scheduled Castes 

ond ^the. Scheduled Tribes']"-] 

'' , ^bodies the general principle of equality before the law. A specific appli- 

Artide 14 , j fndicated in Article IS. Hence, if a discriminatory action does 


on of the same prmcip be avoi^d if it is obnoxious to Article 14. 

fall within the ^ 

Clause (1) 


cation o 
not 



any 


.Qma.„ 
from othersy Til^c 

an ^ 7 u^avourable ^s and it is in that sense tha/the^ex- 

discr'Sii^ieSj^^^tood -in this context. If such a bias is disclosed a^ is b^ed on 
has ^ “"f®fioaed in Article 15. the law will be struck down as being violat yc 
of the grounds .jn,ess it is saved By one or the other provisos to Article 15| 

.. Sukh Das V. Sjate of U. held ultra v^res an Act of tl« State 

^ iQO AUrt refer to Amendment) Act, 1951, S. 2. 

oA fl970) I see flQ?!) t In iU appttcation to i 

State of Mysore, (19 ) and Kashnnir, reference to Scheduled 

Spencer <f . . 'Tribes in cl f4) of Art. 15 shall be omitted. 

2SCC 217^ ic"c'7^0> 36. AIR 1953 Se 384: 1953 SCR 

Corpn <;f Bomi^ay. i^972) i ^ 

’9- . AdM by the Constitut.on (F.rs. 



0 


Art. 15] 


FIlNnAMRNTAL RIGHTS 


43 




Leg islature w hich provided for elections on the basis of separate electorates for members 
of different r^gious communities. Likewise, a law which deprived a female proprietress 
to hold and enjoy her property on the ground of her sex was held violative 
In Saurashtra a Jaw which restricted the movements of certain communities by ihsisl 
^eir reporting to the police daily was held ultra vires as it was a discrimination based on raoe.*|^ 
(A law whic h penalised old offenders bom outside Greater Bomb^. while those bom inside 
\3rQater Bombay weVe exempted, w^heldT to be discriminatory on the groimd of place of 
birtKy The Hig h Court of M adhya Pradesh has struck down the provisions of a local Act 
whi(^ discriminated in favour of one set of debtors on the ground of caste^^ and the Supreme^ 
Court invalidated ^ notifi cation under thF Pblic^Act which in imposing the compulsory levy 
inhabitants of a certain locality had exempted all Harijan and Muslim residents.^1^ 

ln^,^ ^/»', D. P. V. State of M. the Supreme Court pointed out that a law which 
discriminate'bn tne ^oun^rbfretdencg does not infringe Article 15. Place of birth is dis¬ 
tinct from residence. In that case, a rule of the State Medical College requiring a capitation 
fee from non-Madhya Bharat students for admission to the College was held valid as t he 
reason for exemption from payment of capitation fee was bona Afg residenc e and not place 
oJLbirth.^® Similarly, the requirement of a t est in the regional language for State employment 
does not offend Article 15 as the test is made rampulsbry for^all persons seeking empldy- 
menl.^J^ The ^acuee Property Ordinance, 1949, is not repugnant to Artide 15(1), although 
most of the persons to whom the provisions of the ordinance may apply are li^ly to be 
Muslim s. The operation of the ordinance is not restricted to Muslims alone on the ground 
oT retlgion ; if a non-Muslim falls within the,4^&nition of “evacuee’* then the ordinance would 
equ^y apply to him.^® 



^^^equ^ 



In State of A. P, v. U. S. V. Bn/ rom^®,Vtpe Supreme Court reiterated that whil e it was op en 
to the State to prescribe th e source from which the candidate might be selected for admission 
to the medi cal colleg e, once a c ommon eqtr^ce test was prescribed there could'fist be any valid 
classific^on between candidates who look that exam maiion alter the Higher Secondaiy 
course and those who took i t after Pre-University course . When the scheme 'of "the rules 
framed for selecting candidates for admission to the integr ated M.J 3. B. S. course in medical 
colleges shows that the basis of selection will be in order of merit of marks obtained in the 
e ntrance test.T eservatiQn_Qf_40% of the seats for Highe r Secondary cou rse candidates^js. 
discr iminM ory. Such a cla ssification has no r^son able relation to the object sought to be 
achieved .Namely, selecting best candidates for ai 


le medical colleges. 




CI.AUSB (2) 


Clause (2) declares that no citizen shall, on the grounds>only of religion, race, caste, sex, 
place of birth or any of them, be subjected to any disability, liability, restriction or condition 
with regard to (a) access to shops, public restaurants, hotels and places of public entertainment, 
or (6) the use of wells, tanks, bathing ghats, roads and places of public resort, maintained 
\J\wholIy or partly out of State funds or dedicated to the use of the general public, The word 
“shi 3 p” in this article is used in a generic sense and would inclu de any premises where goods 
ar e sold eithe r byTetaiTw wholesale oCBpffi and would incTiTde a la und^, haircutting sal oon, 
orluph^ th^p l^s whene s ervices are rendered t^customarsl A dbetor’s clinic^ a lawyer’s 
office may well be included within the expression ‘^s hop**. j| —' 
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inence there cannot be shops or public restaurants or other places of public entertain¬ 
ment like a cinema, theatre, coffee house, circus, exhibition, music hall, race course etc., 
exclusively reserved for members of a particular caste, reTi&on^oiLia®^ 

L Sub-clause (Z>) of clause (2) is \Wth regard to the use of well^bathing ghats,.rQa(is_,^nd 
of public resort maintained wholly or partly out of ^te funds or d edicated to the use 
of the general publiA The prohibition will apply only iTTHese places are either maintained 
wholly or partly outiof State funds or dedicated to the use of the general public, jfit is sub¬ 
mitted that the expression “maintained wholly or^parUy out of St ate funds or d edilcjted to the 
use of the general public” qualifies each of places mentmn^_^_sub;;C^^ (^>). Accord¬ 
ingly a private well or tank does not com e within the mea^g of this claus^ A buri^_ground 
shall be a place of pubUc resort if it is maintained wholly or partly by the ^ate, and shall be 
open for all Where a place of public resort is not maintaiaejl-by_the-State, it must be dedi¬ 
cated by the owner to the use of the general public. ( Places of public resort are plac^ which 
are freouented by the public like a public park, a pub^c road, a public bus. ferry, publTc mmal 
or railway, a hospital^: ' In I^shfmmiarfmsrav. Rar^alal^-^ the Privy Council h^ld^ 
there carmot be a dedication on1y'To~rTmuted section orthe public hke the rnha^^mT^ 
a vilTag d tHouit T^ch^ right can be claimed on the basis of custom. 

.rnunds a«/v.-Attention is drawn to the word “only" in clauses (1) ^d (2) of 
the State shall not discriminate against any person on grounds only or^religion, 
rac^ caste, sex. place o‘f birth or anSrSTtfi'emT' I wo interpretations are possible of the word, 
that the Drohibited ground should not.be the onl y or sole consideration for discu 
treatment. If sex. religion, etc. is not the only ground loTlne ainerentiat*OT, the 
wn?be \^irrespectwe of its'operation.^ On this view it becomes nec^sary for he 

__ __the scone and objec t of the At fyhich is impugned(so as to determuie to 

and it tlic ooj basis of the Act is^discriminati on on one 

is thc Act is not iH^i dat^bi^use one oflts e ffects might be to invok^ 

sucTi' discrimination. 

The other interpretation is that it is the eff|ct or_qperation of the statute which is the 
MeteriWir^cl^and not its purpose or motive^ Accordingly, the court shouId_hoW^aJaw 
repugnant to the gu^Tantec given by Article 15(1) If. as a result of the law, ^ 
anv rielit or privilege solely because of his religion, caste, race, sex or place of birth. To 
Quote the language of Lord Thankerton in Punjab Province y.^aulat^t^ , where a simil^ 
question o^cSins^ructio^ arose in connection with Section 298 ^fih^o~ent of India 

Act, 1935 : • ^ . 

It is not a question of whether the impugned Act is based only on one or more of 
the grounds specified in Section 298(1), but whether its operation may result in a prohi¬ 
bition only on these grou-IIdir-rhe proper test as to whether there is a contravention 
of the sub-section is to ascertain the reaction of the impugned Act on the *’*8^ 

conferred by the sub-scction, and, while the scope and object of the Act may be of assist¬ 
ance in determining the effect of the operation of the Act on a proper construction of 
its provisions if the effect of the Act so determined involves an infringement of 
such personal right, the object of the Act. however laudable, will not^^te the prohi¬ 
bition of sub-section (1). kjfe) 

iXhe Supreme Court has affirmed the second view in its decision in - 

.. ^ynb^ Education^Socisi^^ , involving the interpretaliop of the word “only" occumng lO 

No citizen shall be denied admission into any ed^c^nal institution ma intained 
by the State or receiving aid out oLState funds on g?cun a^onJy^o Lr el[gio n, race,“caste, 

language or any of them. 
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48. AIR 1946 PC 66, 71 : 73 lA 59. 
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lo that case the validity of the Bombay Gove rnment Order directing schools having 
English as medium of i nstructio n to admit only An^o-Indians and citiz ens of^ Asiatic d escend 
was imputed on thriro^d that the order was repugnant to the right secure d under Artig le 
29(2).} In justification of the Government Order il was contended that the impugned order 
did not deny admission into such schools to any citizen on the ground only of language, 
but on the ground that such derual will promote the advancement of the national language. 
The Court held the order invalid since the result of the order, whatever be the motive, was the 
denial of admission to all pupils whose mother tongue was not English, i.e., they were discri¬ 
minated on the ground of language only. 

Yusuf Abdul Aziz v. State of Bombay^^, the High Court of Bombay was invited to 
/jydecli-e Sectio n 497 o f the Indian Penal Code as discriminatory on the ground that it only 
/ punished men 7or ^ultery while left the wife unpunished who may be equally guilty as a 
willing participant in the crime of adultery. The last sentence in Section 497 lays down that 
“in such cases the wife shall not be^nishable as abetter”. The High Court held the provisioj^ 
not to be repugnant to clause (1)' of Article 15. The impugned law wa s justified 
on the ground that “the dlscrlniiriation was not based on the ^our^__ of sex 
alone. The exemption in favour of the wife was made for other reasons also, such as, 
that women in this country were manied at a very young age and that their husbands could 
have a plurality of wives. The Legislature, therefore, took a lenient and charitable view 
of the weakness of the woman in this particular situation and so the discrimination was not 
based on sex alone. On appeal, the Supreme Court®i sustained the provision not on the 
ground that the discrimination fell outside the prohibition of clause (1) but on the ground that 
it was covered by clause (3) of Article 15. “The provision complained of is a special' 
provision and it is made for women. Therefore, it is saved by clause (3) . ^ 


( 


T 


Clause (3) 







r 


This clause embodies one of the two e xceptions t ojhe prohibition contained in , clauses \ 
tn and CTTorTiiticIe IS.f It'enacts that nothing in Article 15 shall p revent t he State from \ 
making any special provision f or women and children . Reading clauses tij and (.3; iogeincr 
it will follow that while there can be no discrimination in gene ral on .the groun d of sex, special 
provisions in the case of w<^en and^ildrcn a re permissible. Thus it would be no viol ation 
of Article 15 iflnstltuTIbns are set up by t he State exclu siveiy~for women or pTa^s reserved for 

pnhlir. fintertainments or in public conveyan ces. In Yusuf.Abdul AzTF’s case. r ete-~ 
ferred to above, the specia l position given to v/ornenTn re gard to the offence of adultcry wa^ 
held valid under this_clausei>0r^r 5, Rule 15 of the C. P. C. provides that if the defendant 
cannot be found, ^Tservice on any male membei can be effected, ^xclusion of females is_ 
valid as a special provision under cl ause ( 3). Section.3*54 of the I. P. C is not i nvalid because 
it thff m ^estv ohlV ot women and SSaion 4l^bT' the Cr.”!*. C. is valTd^altfioughrit 

ohliaes the husband to maintain his ^e- biit n ot yicene rsa.^^ A Goyernmeht order makmg 
women ii^igible for the post of a^^rden in.men*sjaii w as uphejd as the position of O-w oman 
would be^mc a^kw^d and haza_rdous while ensuring^nd maintaining discipline over_ 

habitual offenders.** y 

The language of clause (3) is in absolute terms and does not appear to restrict in any way 
the natvi^e or ambit of speciH'provisions which the Stafe mav make in^fn vQijr nf \Y omen or 
children! The Supreme Court has held that the special provisions referred to in clause (3) 
need not be restricted to measures which are beneficial in the strict sense.** The decision of 
Excise authorities to prefer men over wacaen in granting licenses for opening liquor shops was 


✓ I 7 ^ 

50. Ktk 1954 S C 321 : 1954 SCR_ 930. 

Ab3ul Aziz StaU of 
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struck down 
15(3).«® 


coming within the prohibition of Article 15(1) and not saved by Article 


Ceruse (4) 


added 



^e^Supmi^Coilrt struck down the commu nal G.* Q. ot the Madras Government which with 


th^ble<S’to”help the" backwSd classes, naa fixed the^pcoportion of students of ea cH_conr-, 
munity that could be'admltted into the State medical colleges.. Although the Di rectiv e 
Principle of l^tate Policy embodied in Article 46 o f the Constif^ion lays down that JbC-Slate 
should promote wilhHe^tal care the educational and economic inte rests of the weaker sec^ 
tions of the people and protect th em from soci al mj ^tice, the Court held that the d irective 
Princiole of State“PoIicy canno t ove rride the Fundamental Rjght secured to thecitizen by_ 
Part III of the Consti tutio n) The "exception now embodied in clause (4) enables the State 
to make special provisions tor the educational, economic, or social advancement of socially 
and educationally backward classes of citizens or for the scheduled castes and scheduled 

tribes.^ 

Clause (4) is an enabling provision. It does not impose an obligation, but merely 


the discretion oTtlie “a^roEEiat© Governnwnt to take suitable action, if necessary. 
miist_he both social and educational. 


'1 ' r^he special provisions permitted by clause (4) are available t o the bac kward^classes. 

^ , castes and <H ieduled tribe s. Backw^d cTasses are distinct from the scheduled 

sc heauie ^T'^^^^dui^^ tribes", although their backwardness is compar able to the backwa rd- 

~^~rfl^e*^ch^uled caste^r the sc heduled tribe s. What groups of people Jnjhe State 

KakvIJifd'classes, is the State-to determine, i The courts -WQ.uJd_re>d£a the 

1 constitu— ^ j_ If nroper criteria for determining the backward classes"Havg been a dopted ' 

<^rdcr to ascertain n K' ^ ^ i_____n- 




’/ffThe groups or^rions categorised as backward classes must be both socjally^d educationally 




—backwardness or inadeq uate represenTaHo n in the services 
of t^Stateisjnoteno.iiel^^ In M. /?. BaietfLiu^ate. of Mys^^ it has be^held thaL the cast e 


Tf canhot be the s ole test for ascertaining whether a particu lar class is a 

A Ha cki.vardn**s^ under Articled 5(4) m ust be social g/ttf educatio nal, and 

u ltimate analysis^ _ _ ~ 

that socid ao the Government of Mysore laid down th at classi6gation of socially and 


^ult of povert:^' In R. Chit ralc 

gat I 

Hasses should be made on the foUowing bases : (/) econ omic cond £.^ 
cducatio the order of the Government did not tak e into cohside r^o^ 

ttiR anoIIcaSras one of the criteria fo r backwardn ess. The Supreme Cpyrtjield 
t he ca.s ^ of a group of citizens .might be a relevant circumstance for 

their social backwardness, fi could not be _ the sole or domina nt 

K ^half The Court accepted the criteria adopted by the My sore Governme nt 
test in tnai ■ j t m t . a « . j __ 




for 


qi^canonal, siim lar to the backwardness from which the scheduled 

1 


Tning.lhe backwardn ess of a cla^ The criterion for determining backwardness 


However, it is not irrelevant to consider the caste 


rastes and scheduled tribes suffer ed 

class oC citizens in determining their social and educatipnal backwardness. Tlmugh 


of a 


the 


caste of a efass of citizens may be relevant, its importance should not be exaggerated ; 
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and if classification of backward classes of citizens was based solely on the caste of citizens, 
it might be open to objection.®* 

/^The principle underlying Article_15(4) |s that a preferential treatment ca n validly be 
given because the socially and educationally* backward classes need it, so that in course of 
time they stand in equal position with the more advanced sections of sociey > Itjyould not 
in any way "be improper Tnhat principlejwere also to be applied to those who ^e handicapped 
but do not fall un der Article 15(4 ^/ So it is not unreasonable to ^end that princip le to 
children of political sufferers an d of Defence pers onnel and ex-Defence pe rsonne l.®* 

— The State can .make special provisions in favo ur of bac k ward classes by an executive 
order, and legislation for the purpose is not necessary. In making such orders,'it may be 
kenf in mind that”Article 15(4) authorises the awaking of special provisions for the advance¬ 
ment of t he communities even if suc h provisions are inconsisteM with the F undamental 
Rights guaranteed under Article 29(2). The context, therefore, requires that the executive 
action taken by the State may be based on an objective approach free from all extraneous 
pressures.®® 

T ^Reservation of seats in educational institutions Tor student s of the backward^ classes 
^d the scheduled castes and t ribes is thus cuveied by Artic leJ5(4)- But the State un^ f 
the gTYise oTmal^'i special pro^ions tor the advancement or weaker elements in the society, 
cannot reserve practically al T^e seats available in the collt^erso as to exclude admission to 
deserving ahd qualified can^dates of oth^ communities/ National^interest would' suffer 
if qualified and competent students were excluded from admission in institutions of higher 
education. -TThe reservation of sixty eig^ per cent, of seats in the engineering and ^medical 
collies of the State directed by the "Mj^ol^Gov^mm^enrOrder was set aside by th e Supreme 
C nurt h olding it to be uiu^s onable and subversive of the object of Article 15(4). “Speak- 
"Tng generally and in a brpad Vvay, a fecial provision should be less than 50 per centhow 
much less than 50 per cent would depend upon the relevant circumstances in each cast.**®® 

7 In R. Jacob Maihew v. State of Kerala^"*^ seats in the medical colleges of Kerala vyere 

Served under a Government G.O. for (a) E^avas, Muslims, and Latin Catholics on the 
ground that they belonged, to socially and educationally backward classes, (6) in favour of 
children of registered medical practitioners, and (c) for outstanding sportsmen. The ^ourt 
upheld the reservation in Tavour of Ezhavas, Muslim s, an d Latin Cat holics as valid under 
Article 15(4). Reservation in favour of outstanaing sporiimen was l^ld valid on the ground 
that it was based on a valid classification under Article 14, bfil the Court struck down the 
reservation in favour of.thejchildren of medical practitioners on the ground_that \t was based 
on a classification which had no ratibnaTfelatidn t6“the object to be secured.®® y -- 

Any reservation made under Article 15(4) o f the Constitution should not limit the num¬ 
ber of seats that may be available to the students belonging to the backward classes uader 
Article 29(2) of the Constitution. In other words, if, by merit, backward class students can 
secure more ^ats than the number reserved under Article 15(4) of the Constitution, they are 
entitled to do so. The power conferred under Articje 15(4) of the Constitution can only be 
exercised to advance the interests of the backward class persons and not to restrict them.®® 
However, if^once a class appears to have reached a stage of progress, the State will do well 
to review such instances and suitably revise the list of backward classes.’® 
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THE CONSTITUTION OF INDIA 


16. 'Equality of opportunity in matters of public emplo 3 mient.—(1) There 

shall be equality oi opportunity lor alTcitizens m^affei^relating to employ¬ 
ment or appointment to any office under the State. ~ 

S' 

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, 
place of birth, residence or any of them, be ineligible for, or discriminated 
against in respect of^ any employment or office under the^St^ite. 


Nothing in this article shall p reven t paxUament fro^m^ng any 

tSres 


law tSrescribing, in regard to a class ordasses^oTemploymeat.or appointment to 
an office f [under the Government of, or any local or other authority within, a 
State ^ Union territory, any requirement as to residence within that State 
or Union territory] prior to such employment or appointment. 


^XA) Nothing in this article shall prevent the State from making any pro¬ 
vision for the reservation of appointments or posts in favour of any backward 
class of citizens which, in th^ opimon of the State, is riot adequately represented 
in the sen^ices u nder the State. 

\ J^l^othine in this article shall affect the operatio ii of anv l aw which 
nrnvMes that the incumbent of an office in connection with theiClIairs of any 
Kliffious or denominational institution or any meniber of the governing body 
tLreof shall be a person professing a particular religion or belonging to a 

particular denomination. 

Article 16 is an instance of the application of the general rule of equality before law 
I d down in Article 14 and the prohibition of discrimination guaranteed by Article 15(1) with 
oecial reference to the opportunity for employment or appointment to any office under 
the State. Explaining the relative scope of Articles 14. 15 and 16. Das. J. said : 

Article 14 guarantees the general right 6f equality j Articles 15 and 16 are instances 
of the same right in favour of citizens in some special circumstances. Article 15 is more 
ceneral than Article 16. the latter being confined ta matters relating to employment 
or appointment to any office under the State. Art^le 15 does not mention descent 
as one of the prohibited grounds of discrimination Article 16 does,’^ 

Clause (1) 


In clause (1) the general •rule 'is laid flown that there shall be equal opportunity 

> for citizens in matters relating to ^employment” or “appointmeiU to any office” under 
IhA State The rule applies only in respect of employments or offic es whichare^held un^r 
tW State/ i c. in respect of persons holding office as subordinate to the State.~lWhat is guyan- 
" » is the equality of o^ortunity. The clause accordingly, does not prevent the SlateTrom 
down the requjsitc’qualifications for recruitment for Government services, and it 

tn the aiithorSy-to lay down such t>re-requ1site conditions of appointment as would 

he^conducive tiJlKTl^mintcnance of proper disc i pline _among Govern m ffPt Rfirvants . p ke 
all other employers. Government is aiso entitlea to pick and choose from amongst a I^ge 
number of'^ndidates offerini^emselves for e mployment,^ So long as th?_^appnrani^!ong 
with others undpr consideration, had been given Ins chal^. it cannot V said that 1^ had 
not equal opportunity along with others, who may have b^n selected m oreference to him. 


♦ In cl. <3) of Art. 16, the reference 
to the State shall be construed as not 
including a reference to the State of Jammu 

and ^ Constitutiem (Sewnth 

Amendment) Act, 1956, S. 29 and Schedu^. 
for “under and State specified m the Firet 
Schedule or any local or other authority 
within its territory, any requirement as to 
residence within th^t State . 


71 Gazula DasaraXtxa Rama Rao v. State 
of A. P., AIR 1961 SC 564: (1961) 2 SCR 
931 

*72. Gerieral Manager, S. Rly. v. 
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Whilcjclause (O does not preclude an administ rative authority from making a selection from 
numerous candidates offering themselves lor employment, the selective test m ust notS e" 
arbitiary- If the selective test is not based upon some reasonable prlnni plf> which has a 
nexus with efficient performance of the duti^ and obligation^of the parti^lar office, the rule 
of equal op portunityjor^mp loyment under the State wou ld be vinlat^ rt^The qualifications 
posited may, besides mental excellence, include physical' fitness, sense W discipline." inorar 
integrity and loyalty to the State.^ Technical qualifications and standards may be'pfescribed 
where they m neces^ry.’Y The expr^ion **matters "re lating to employ ment or appoint- 
ment include all matters in r elation to employment both prior-and subsequ ent to t he 

iBmployment which are incidental lo the employment and form part of the terms and c ondi¬ 
tio ns of such employmen t. Thus, the guarantee.in clau se flA-w nfcnver (fl) Jnitiar appoint - “ 
{,o) pr^otions^. (c) t ermination of employmen ts'^, <5) and matters relating to salary 
perjqdicaijncrenients._leave. gr^ity, pension, age of su perannua tion, etc.js The same funda- 
m^tal principle^eq^^ty o£opportunity shoidd apply (n'all_these jnatters between 
v^jathaare eithej_j«kingJhe same employment, or have obtained the same employmenll^ut^ 
there is no rule of cqualify between members of'^parate an'd ina^hdght'crasses' oTi&wlce./ 
Thus, the roa d-side^ sXation masters and guards belong to two separate and distJacl-cJasscs 
of service befween whom thm is no scope for predicating equality or inequality of oppor¬ 
tunity in matters of promotion. Article accordingly, was not infringed by rules en¬ 

abling guards to be promoted faster than road-side station masters to posts of station masters.’® 
Likewise. Article 16(1) has no application to persons occupying different grades in the same 
service^/Accordingly.’if Income-tax Officers of Class I are eligible for appointment as Assis¬ 
tant Commissioners, but Income-ta'x o fficers of Class TT are not. there can be no question of 
denial of equality of opportunityj^^^ut if different standards of promotion areJaid down 
re lation to the same class of Income-tax o fficers. Article 1 6 would be violaled.s^j Govern¬ 
ment action have^<Mn_heldJnvali^where the seniority of the person wasHisreg'^dWhile 
promoting persons of one grade or class to the higher grade no discrimination can be made 
. between those who came to the existing grade through promotion and those who came 
through direct rwruilment.®® There is nothing wrong in providing different grades for persons 
who have higher educational qualifications.®^ There is no denial of equality if the service 
rules permit premature retirement of Government servants.®® 









Article 16(1^ o f the Constitution, both in its terms and in the collocation of the words 
indicates that it is confmed to “emp]oymeDt*’_by the State and has reference to employment 
m service rather than as contractors. Accordingly, a contract for the supply of goods is 
not a contract of employment in the sense in which that word has been used in the article 
Independent contractors cannot call themselves employees of the State and cannot claim 
the right conferred under this clause.®* 
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/Clause ^) 

Clause (2) lays down specific grqirads on the basis of which citizens are not to_ be dis¬ 
criminated against eacITother in r^pect of any appointment or ohice under rhe Sta^ The 
scope of clause (1) of Article 16 is wider than tH^scope of clause (2), because discrimination, 
on grounds other than those mentioned in clause (2) of-Article 16 has to be weighed and judged 
in the light of the general principles laid down in clause (lJ®?YThe prohibited grounds of 
discrimination are race, caste, sm, de^nt,, place of birthi, re^^re, or any of them. The 
words, “any employment or office under the State” make it clear that Article 16(2) als o appli es 
only to public emplovmen t.U There is no constitutional prohibition against priv ate persons , 

^^^L^or bodies preferring m^ dT^ne religion over the other in making appointments. 

V A ^ In Gazula Dasaratf^ Ra^ Rao v. State of A. P.®® the Supreme Court invaUdated Sec- 
tioh 6(1) oflhe Madras Hereditary Village Officer Act which had required the ^C ollecto r to 
select persons from among the last holders,of offices because it amounted to discrimination 
on the ground of d^^tA The office of the hereditary villag^e munsif is an office under the 
State because The ap'pbi^Kment is made by the CoUector, emoluments are wanted by the 
State, and the Collector has the power to remove, suspend, or dismiss him.®» (in B . Venk ata- 
ramana v State of Madras^^ reservation of posts in favour of Hindus, Muslim^nd Christians 
Was held'm be violative of Article J6i2). Section 3 of the A. PJ^ployment (Requirement as 
to Residence) Act, 1957 gave power to makej;ulwin_r«pect_pf certain glasses ^employments 
in certain areas. _ The' Rules were mad^ prescribing the requirement( as to residen^l^or 
to appointment to certain posts within theT'elangana area of the State. Tn j^V. S. fJaraSTfnhff 
Rao v State oj A. the petitioners, who were non-domicile persons appointed to the 

posts reserved for domiciles of Tdan pana and were bv an order rel ieved from their poste 
and employed in other regions of the State, questioned the validity of the Act. The Sumeme 
Court held that Section 3 of the Act in so far as it related to Telangana and the rules made 
thereunder (Rule 3) were ultra vires the Constitution.)^ An exception in Article 16(3) was 
made realising that sometimes local sentiments ma>niave to be respected or sometimes an 
inroad from more advanced States into less developed States may have to be prevented, and 
a residential qualitotion may have to be prescribed. Even so, that clause refers to residence 
within, the State- Qchere can be no discrimination between a person and mother within a 
State-\ Residence is with reference to a State as a whole and not a part of i^_a nd Telangana 
is a part of the State of Andhra Pradesh.N \ 

^ clause ( 3) 

^ Clause (3) embodies an exception to the prohibition contained in c'auses (1) and (2). 

\ ^ It will be notedffiatclaussjCZ) of Article 16 provides, inter alia that no citizen sh^.on 

onlv of residence, be ineligible for, or discriminated against in respect of, any employment 
or office under the State. Under this clause,-Parliament is. howe^ <^mpetent to regi^ 
the extent to which it would be permissible for a State to dSl^Ft^m the 
It is Parliament alone'which can pr escribe such ^cqn^fiohs, and that too to Sta 

appointments and not the Union appointments- In exe rcise of the power confer^b^his 
clause* Parliament Jn 1957 parsed t he Public. Er^.loyipl^tKTquirehigm as toTIesi^ce) 
Act"*^ The Act the'Tav^in for^ pi^^bmg any requirement as to resi^ce 

^thin a State or Union territory, for ani public employment in that State or 
Exception, however, is made in the case of Himachal Pradesh. Manipur, Tnp^a and Andhra 
PradLh. In respect of Andhra Pradesh. Himachal Pradesh, Manipur and Tnpura, the 
Act prescribes residential qualifications for ^lirrii^ Egriod not exceeding five years 

.subordinate service or post.Ainder theStatTtSovernrnent or under the control of the ad- 
minisuator the case may In respect of the Telangana area and the Union territory 
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of Himacha l Pradesh^ Manipur or Tripura, the resi^ntial qualification is also applicable in 
regard to an y servi ce or post under a local authority. ^In Tr ilo^ki Nath Ttku v. St ate of J & 
the State policy of reserving 50% of the vacancies OTion^he teachers in the employment 
of the respondent State for the"^ Muslims of Kashmir and out of remaining 50%, 40% for 
the JammiTHmdus and 10% for others including Kashmiri Pandits was struck down as con¬ 
trary to the constitutio nal gua rantee under,.Ai:ticIs_16JI However, in Makhanlal Waza v. 
State of J &. an'^emprwas made t^iftmmwnt the law declared in the Trihki Nath 
TiktTcaseJ An ing^pus device was resorted to by adjusting in non-gazetted cadre, those 
teachersTeachers-in-Charge whose promotions became illegal and by evolving a new 
nomenclature for the post of Headmasters, which was equivalent to the same gazetted cadre 
in terms of emoluments. Although such a teacher was brought into the non-gazetted cadre 
from the gazetted grade after the decision in the T^iioki Nath Tiku case^ his emoluments and 
his posting as Head of an Institution were not affected. All this was held contrary to the 
decision in the Triloki Nath Tiku case, and the promotions thus made of the respondent 
teachers were held as illegal and unconstitutional being violative of Article 16. 

Clause (4) 

This clause contains another exception. It expressly permitsJhe_State to make a pro¬ 
vision for the reservation of appointments or posts in favour of any backward classes of 
citizens which, in the opinion of the State are not adequately represented in the services"uhder 
the State. The power cqnferred on the State can only be exercised in favour of backward 
classes and therefore, whether a particular class'of citizens is backward, is an objectiv e factoiL 
to be Hftter mined hy the Stat^ While the^tate has nece^arily to ascertain whether a parti¬ 
cular class of citizens is backward or not, having regard to acc eptable criteria, it is not the, 
final word on the question. It is a justiciable issue and may be canvassed if that decision 
is ^sed on irrelevant considerations.®* ' 

V For clause (4) to apply , two cond itions must be satisfied, namely : (0 a class of citizens 
is b^ward, i.c. socially and educationally, and (/#) the said class is not adequ ately represented 
in the services under the State. It may be emphasized that in ascert^ning whether a parti¬ 
cular class is a backward class, the principles laid down in A/. /?. Balaji v. State of Mysore^^, 
will equally apply to'blause (4) also and hence social and educational backwardness is in the 
ultimate analysis, the result of poverty to a very l^ge extent. N ath' Tiku v. St ate 

pj^ the SuMcme Court emphasised that the expression “backward class*’ is not used" 

as syn^'ymou^''vsath “backwa rd caste’l or “backward co mmunity” . The members of an 
entire c^te or community may in the social, economic and educational scale of values at 
a given time be backward and may on that acc ount be tre ated a s a"backward class. Hqw- 
ever, in determining whether a section of the community forms a backward classT^^t so!^* 
based on caste, community, race, religion, sex, descent, place of birth or residence cannot 
be adopted, because it would directly bit Article 16(2) . Mn this social and educational back¬ 
wardness is'further a^^iated with economic backwarq ness and backwardn^s, socially and 
educationally, is ultimately and primarily due to pover ty. But poverty is not the exclusive 
test.Mlf reservations are made only on the ground of economic, considerations, an ujitenabfe 
siu^ion may arise because even in sections whicl^re recognised as socially and education¬ 
ally advanced, there are large pockets of poverty.W In State o/ A. P. v. U. S. V. B alaram^^, 
the Supreme Court upheld the A. P. Backward (Hass Commission’s determination of back¬ 
wardness after taking into account the percentage of educated boys and after assessing their 


93. AIR 1969 SCI: (1969)1 SCR 

403. 

- ; 94. 0^)1 SQCr749. 

^1—<957* Triloki Nath Tiku v. StaU of J & 
AIR 1967 SC 1283; (1967) 2 SCR 

265 j Triloki Nath Tiku v. StaU of J & K, 
(1969)1 SCR 103: AIR 1969 SC 1. 

96. AIR 1963 SC 649: (1963) Supp 1 
SCR 439. In Triloki Nath Tiku v. StaU of 


J d? AT, it was held that the principles laid 
down in BalajVs case, applied to Art. 16(4) 
also. 

97. AIR 1969 SC 1: (1969)1 ' CR 
103; StaU of Punjab v. Nira Lai, (1970)3 
see 567. 

98. Janki Prasad Parimoo v. State of 
J & K, (1973)1 see 420. 

99. (1972)1 see 660. 
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poverty and social status, and. observed that if a caste was wholly* socially and education* 
ally backward, its inclusion in the backward clas^_was^ot bacw Moreover, where students 
of a backward class get posts on merit, the reservation of poc^ in their favour is not pre¬ 
judiced. ~ ' ' 


/^Even when the conditions of backwardness are satisfied, the court would furt her examine 
whether the percentage of reservation for backward classes i s reason able. If the reservation 
is found to be excessive, unreasonable^r extravagant, it would be open to c halleng e as a 
fraud on the Constitution.^ However, \in the Tri loki N a th T iku case, the Supreme Court 
did not that tKe reservation could litST go. beyond fifty per ce nt. NgyegfesLea^ i^must 
be remembered that the State resources are not unlimited, and, further, the pr otec tion given 
by special reservation must ^ balanced agaii^t ^e constitutional right orevery citizen to 
demand equal opportunity.^ Moreover, where appointments and promertions to r^pon- 
sible public offices are made, greater circumspcctj<m wouia_ be.j;e quired in making re^rv^ 
tions for the benefit oCtany backward efass bSa^eemciency and public mferest most always 




remain para: 


\e 2 L of reservation that a less meritorious person 




is to be preferred to another who is more meritorious.* 

# ♦ 

The scope of clause came for c onside r aiion in I > evdqsan v. Union of Ind ia? where 
the Court was called__uEQiL to pronounce upon the constitutionality or tne "carry forward 
rule” framed by the Central Government to regulate appointment of, pe rsons,bel onging to 
barVwflrri classes iii public services. By a resolution of the l^. the Government had 
indicated its intention to reserve 121/2 per cent and 5 per cent of the tota^ available vacancies 
in any one year respectively for scheduled castes* and scheduled tribes’ candidates exchishffily. 
It was further provided that ^in a ny particular year the number of suitable candidates avail¬ 
able was less than the number of reserved posts, the posts so excess shall be treated as 
unreserved for tha_t particular yea^-but in the next year the number of posts which ^would 
have been otherwise r^erved for sfich candidates in the normal course would be augmen ted 
by the number which had been converted into non-reserved posts in the precedingj;^!:^ This 
process of cariying over was to operate f or a period of two years at oBe' t ime. 





The Court by a majority of four to one held the rule of carrying forw ard ultra vires 
and invalid upon the ground that the power"^vesTed'in tne siaie Government under Article 
16(4) cannot be so exercised as to deny reasonable equali^of opportunity in matters of public 
employment to members of classes^ other than backwar3M The object of that provirion,Uhe 
majority thoughtfwas to ensure that the backwardness backward classes did not unduly 
handicap their m feibe rs from securing public employment ^d the State, when_it_ ma de re- 
servations in favour of backward classes did in effect provide to the backward classes an 
opportunity equal to other classes, in matters of public empIoyment.^^From this premise, 
it went further to hold that where the reservation was so excessive in it § ch a rac ter as to deny 
in practice a reasonable opportunity to other classes it was a fraud upon the Constitution. 
Because in the instant case, the number of vacancies which came to be reserved by virtue 
of the “carry forward rule” was nearly 68 per cent of the total vacancies, which was per se 
unreasonable as held in an earlier case«. the rule was declared invalid. 


The majority judgment is further to be noted for laying down that a proviso or ap excep¬ 
tion cannot be so interpreted as to nullify or to destroy the main provirion and tl ^fore 
the reservation for backward communities should not be so excessive as to create a mondp^ 
or to destroy unduly the legidinate claims__gf_other communities. Reservation of more than 
half the vacancies is per se destructive of the rule of equality of opportunity ensured by 


1 M. R. Balaji v. StaU of Madras^ 
air 1963 SC 649,: (1963) Supp 1 SCR 

- ^5r/2 J(Xf^ Pa$4moo Vv State' 

K, (1973)1 see 420. 

3. B. N. Tewari v. Unxon of Indian 


AIR 1965 SC 1430: (1965)2 SCR 421. 

4. M. R. Balaji v. State of Mysore, 
AIR 1963 SC 649; (1963) Supp 1 SCR 

439, where a resei^ation of 68 per cent of 
seats in educational institutions by the 
State was held invalid. 
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Article 16» clause (1). It should be less than half ; how much less than half would depend 
upon the" relevant prevailing circumstances in each cw. / 

The Audition precedent for the exercise of the powers conferred by Article 16(4) is that 
the States ought to be satisfied that any backward class of citizens is not adequately rep^*_ 
sented in its services. This condit^ precedent may refer either to the numerical uwde- 
Quacy of r^rHentanon in the services or even to the qualitative inadequacy of representation. 

Tbe advancement of the socially or educaUonaUy backward classes requires not only that 
they should have adequate repr^ntation in.the lowest rung of services but that they should 

aspire to secure adequate representation in selection posts in the services as well. The Power 
of reservation which is conferred on the State could be exercised by it not only by providmg 
for reservation of appointments but also by providing for representation in selection posts. 

Clause f S) ^ 

Yet one more exception to the princip^ embodied in clauses (1) and (2) is recognised 
bv clause’ (5) of Article 16^ Clause (5) lays down that a law which provides that the incum¬ 
bent of an office in connection with the affairs of any religious or denominational institution 
or any member of the governing body thereof shall be a person prof^ing_a p^ticular religion 
or belonging to a pa rticula r deno mination shall not be tre ate^ ren um^t 

' "17. Abolition ot-lintqu^bility.—“UntouchabiUty” is polished and" 

^ its oractice inanyTorm is forbidden. The enforcement of any disability arising 
out of “UntouchabiUty” shall be an offence punishable m accordance with 

law. 

This article enacts two declarations. FirsUy, it announces that “untouchability" is 
abolished and its practice in any form is forbidden, and secondly, it declares that the enforce¬ 
ment of any disability arising out of "untouchability” shall be an offence punishable in accord¬ 
ance with law. 

It will be noticed that the word "untouchability” is enclosed in inverted commas. This 
clearly indicates that the subject-matter of the article is not untouchability in its literal or 
grammatical sense but the practice as it has developed historically in this country. The 
word it wiU be reasonable to suppose, refers to those regarded as untouchables m the course 
of historical development. The literal construction of the term would include persons who 
are treated as unloucliables either temporarily or otherwise for various reasons, such as their 
suffering from an epidemic contagious disease or on account of social observance such as are 
associated with birth or death or on account of social boycott resulting froiTL^aste or other 
disputes The imposition of untouchability in such circumstances has no relation to the 
causes which relegate certain classes of people beyond the pale of caste estimate.’ 

Much that will fall within the purview of this article is already covered by Article 15. 
Thus on the grounds of untouchability no person can be denied access to shops, public res¬ 
taurants. hotels and places of public entertainment or the use of wells, tanks, bathing ghats, 
roads and places of public resort, maintained wholly or partly out of State funds, or dedicated 
to the use of the general public. These are the major instances of the form in which un¬ 
touchability is practised in this country. But there could well be other forms of social dis¬ 
ability connected with untouchability, for instance there can be discrimination against them 
in regard to the use of utensils and other articles kept in any public restaurant, hotel, dharam- 
shala etc. for the use of the general pi^lic or the practice of any profession or the canying 
on of any occupation, trade or business or the enjoyment of any benefit under a charitable 
trust created for the benefit of the general pu blic o r the constructio n, acquisition or occupation 
of any residential premises in a lo<^ity or the observance of any~social brretigious custom, 
usage or ceremony or Uking part in any religious procession or the use of jewellery and finery. 


5. General Manager^ S. Rly. v. Ranga- 
Chari, AIR 1962 SC 36: (1962) 2 SCR 

586. 


6. Ibid. 

7. Bangalore W. C. & S. Mills v 
Mysore StaUf AIR 1958 Mys 85. 
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All these practices are now forbidden by the Constitution. For the effective enforcement 
of the declaration contained in this arti^e, the Constitution contemplates p enal laws speci¬ 
fying the various acts which are to be prohibit^ ^d penalised. According to AHideU^ 
of the Constitution, Parliament alone is given the power to make laws for prescribing punish¬ 
ments for those acts. This is to bring about uniformity in such laws in the various States 
in the Union. Article 35 operates primarily as a restriction on the legislative power of the 
State Legislature, and sln^ the Constitution is prospective in its operation, it do^ not render 
any existing criminal law forbidding_.the practice of untouchabTIity void. Thus in State 
V. Gulab Sineh^. an argument was addressed to the High Court of Allahabad to hold the 
U. P. Removal of Social Disab ility Act, 1947, ultra vires the <::k>nstitution since it dealt with 
a matter which was reserved^or Parliament under Article 35. The High Court rejected the 
contention and held that Article 35 refers to future laws and does not render past laws in 
the matter void. 

In 1955 Parliament, in exercise of the power conferred under Article 35, enacted the 
Untouchability (Offences) Act.® This Act prescribes punishment for the practice of un- 
touchability and for the enforcement of any disability arising therefrom. 

There is, it should be noted, a fundamental distinction between excluding persons from 
temples open for the purpose of worship to the Hindu public in general on the ground that 
they belong to the excluded communities and excluding persons from denominational temples 
on the ground that they are not objects within the benefit of the foundation. The former will 
be hit by Article 17, and the latter protected by Article 26.i® 

18. Abolition of titles. —(1) No tiUe, not being a military or academic 
distinctionrshall be conferred by the State. 

(2) No citizen of India shall accept any title from any foreign State. 

(3) No person who is not a citizen of India shall, while he holds any office 
of profit or trust under the State, accept without the consent of the President 
any title from any foreign State. 

(4) No person holding any office of profit or trust under the State shall, 
without the consent of the President, accept any present, emolument, or office 
of any kind from or under any foreign State. 

Clause (1) prohibits the conferment of titles.Military and academic distinctions are 
exempted from the prohibition. Clause (2) prohibits a citizen of India from accepting any 
title from a foreign State. Clause (3) provides that a non-citizen who holds any office of 
profic or trusi under the State shall not accept, without the consent of the President, any title 
from any foreign State. Clause (4) provides that no person—citizen or non-citizen—hold¬ 
ing any office of profit or trust, shall, without the consent of the President, accept any present 
or emolument or office of any kind from or under any foreign State. 

The corresponding provision of the American Constitution reads as follows : 

No title of nobility shall be granted by the United States ; and no person holding 

any office of profit or trust under them shall, without the consent of the Congress, accept 

any present, emolument, office or title of any kind whatever from any king, prince or 

foreign State,^* 


8. AI R 19 53 AU 483. 

9. Act No. 22 of 1955. 

10 Venkataramana Devaru v. StaU of 

Mysore, (1958) SCR 895: AIR 1958 SC 

255. , 

11 A title is an appellation given to 

a person or family-as a sign of privilege 
ui* distinction or profession ; as the title oi 
Lord. It" IS something that hangs to one s 


name as an addition. The recent conier- 
inent of honours as Bharat Ratna, Padma 
Vibhushan (Dusra Varg), Padma Vibhu- 
shan (Ttsra Varga), etc. are not to be treat¬ 
ed in the category of title, for these dis¬ 
tinctions arc not meant to be used as 
appendages before one’s name. 

12. Article 8, Section 9. 
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It will be noted that this article does not» like Articles 17 and 23, provide that the breach 
of any obligation will be an offenoe punishable in accordance with law : 

Therefore, it appears permissible to argue that it is the mere prescription or pro¬ 
hibition observable and enforceable by the F>ersons and bodies concerned merely as a 
matter of political obligation to the democratic State under this article and not as an 
obligation entailing penal consequences for which punishments can be prescribed under 
Article 35.^* 


The eminent constitutional lawyer. Sir Ivor Jennings, describing the nature of obli 
gation created by Article 18, observes : 


The rule in Article 18, incorrectly summarised by the marginal note as abolition 
of titles, that no title, not being a military or academic distinction, shall be conferred 
by the State, is apparently part of a *right to equality'. It seems to be no breach of the 
right to equality if Sri John Brown becomes Dr. John Brown, or General John Brown, 
or Pandit John Brown, or Mr. Justice Brown or Rotarian John Brown, or even Sri 
John Brown, m.b.e., or if he rolls around a gold plated car or loads his wife with Jewellery 
and silk sarees ; but if, like the present lecturer, he becomes an impecunious knight, 
the right to equality is broken. In whom is this right vested ? It cannot be in Sir 
John Brown ; it is neither in rent nor in personam^ neither corporeal nor incorporeal. 

not a right at all, but a restriction on executive and legislative power.^* 

RIGHT TO FREBDOM 

Protection _of certa^_rights regarding freedom of speech, etc.—(1) 
All citiz^s shall have the.right—_ 

to freedom of speech and expression ; 
ib) to assemble peaceably and without arms ; 

to fo rm associations or unions ; 
id) to move freely throughout the territory of India : 

(e) to reside and settle in any part of the territory of India ; 

(/) to acquire, hold and dispose of property ; and 



to practise any profession, or to carry cm a ny o ccupation, trade 
business. - ~ -- 

t[(2) Nothing in sub-clause (a) of clause (I) shall affect the operation 
of any exisring law, or prevent tEeState from making any law, in so far as 
such law imposes reasonable restrictions on the exercise of the right conferred 
by the Said sub-clause in the interests of *[the sovereignty and integrity' of 
India,] the security of the State, friendly rela.tions with foreign States, public 
order, decency or morality, or in relation to contempt of court, defamation 
or incitement, {o an offence.] 


13. ^ Raghvachariar, The Conslitu- 
tion of Indian p. 57. 

14. Jennings, Some Characteristics of 
the Indian Constitution, (1953) t p. 18. 

* In its'application to Jhe State of 
Jammu and K^nmir, for a period of 
twenty years from the 14fh May, 1954, 
Art. 19 shall be subject to the following 
modifications— 

(0 in cIs. (3) and (4), after the words 
“in the interests of", the words 
“the security of the State or" shall 
be inserted ; 

(li) in cl. (5), for the words “or for 
the protection of the i.nterests of 
any Scheduled Tribe", the words 


“or in the interests of the security 
of the State** shall be substituted', 
and 

(m) the following new clause shall be 
added, namely: 

“(7) The words ‘reasonable 
restrictions’ occurring in cis. (2), 
(3), (4) and (5) shall be construed 
as meaning such restrictions as the 
appropriate Legislature deems 
reasonable.** 

t Subs, by the Constitution (First 
Amendment) Act, 1951, S. 3, for the 
original cl. (2) (with retrospective effect). 

X Ins. by the Constitution (Sixteenth 
Amendment) .Act, 1963, S. 2. 
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(3) Nothing in sub-clause (h) pf the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interests of ♦[the sovereignty and integrity of India 
orf public order, reasonable restrictions on the exercise of the right conferred 

by the said sub-clause. 

(4) Nothing in sub-clause (c) of the said clause shall affect the operation 
of any^ existing law in so far as it imposes, or prevent the State from making 
Iny law imposing, in the interests of *[the sovereignty and mtegnty of Indm 
or] public order or morality, reasonable restrictions on the exercise of the rig 

conferred by the said sub-clause. 

15) Nothing in sub-clauses (d), (e) and (/) of the said clause shall affect 
9 ^ r\f -anv law in so far as it irnposes, or prevent the State 

t^he operation ^ reasonable restrictions on the exercise of any 

^‘f’t'h^Hffhts conferred by the safd sub-clauses either in the interests of the general 
Swic or fo^the protection of the interests of any Scheduled Tribe. 

Mnthine in sub-clause (g) of the said clause shall affect the operation 
(6) - fu- as it imposes, or prevent the State from making 

of any existing a interests of the general public, reasonable restne- 

any law right conferred by the said sub-clause, and, in parti¬ 
tions said sub-clause shall affect the operation of any existing 

la^w [nlo ^ or prevent the State from making any law relating 


to 


li) the professional or technical qualifications necessary for practising 
^ ^ any profession or carrying on any occupation, trade or business, 

or 

nn the carrying on by the State, or by a corporation owned or controlled 
^ ' bv the State, of any trade, business, industry or service, whether 
to the exclusion, complete or partial, of citizens or otherwise ] 


Article 19 of the Constitution guarantees to the citizens of India the seven fundamenUl 
freedon^s which are exercisable by them throughout and in all pans of the territory of India. 


These are : 

(a) freedom of speech and expression ; 
freedom of assembly , 
freedom of association , 
freedom of movement , 

(e) freedom of residence and settlement ; 

(^f) freedom of property , and 

(^) freedom of profession, occupation, trade or business. 


These rights are not exhaustive of all the rights of a free man who has far more and 
der rights Some of these rights failing outside Article 19 are freedom to live^®, right of 



• Jus. by the Constitution (Sixteenth 

AmendinenO Act^ 1^96 

Amendment) Act. 1951, S. 3. for certain 

original Das, J. in A.K. Gopalan w. Stale 

nj 1950 Scii 88. 296 : AIR 1950 SC 


27, no. 

16. Jagmohan Singh v. State of (J. P.t 
(1973) 1 see 20. The right of life is, 
however, safeguarded by Article 21 per 
A. K. Gopalan v. State of Mabras, 1950 SCR 
88: AIR 1950 SC 27, 94. 
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citizenship^'^, the right to vote^® or contest ejection^®, the contractual right against the Govern- 
ment,®° right of Government servants to continue in employment,®^ and the right to strike®®. 
Some of the^e rights may otherwise have protection from the provisions of the Constitution 
outside Part HI or of ordinary statutes. 

The freedoms enumerated in Article 19(1) are those great and basic rights which arc 
recognised as the natural rights inherent in the status of a citizen.®® But none of these free¬ 
doms is absolute or uncontrolled, for each is liable to be curtailed by laws made or to be made 
by the State to the extent mentioned in clauses (2) to (6) of Article 19. Clauses 
(2) to (6) of Article 19 recognize the right of the State to make laws putting reasonable restric¬ 
tions in the interests of the general public, security of the State, public order, decency or 
morality and for other reasons set out in those sub-clauses. The principle on which the 
power of the State to impose restriction is based is that all individual rights of a person are 
held subject to such reasonable limitations and regulations as may be necessary or expedient 
for the protection of the general welfare. In the words of Das, J. **socia] interest in individual 
liberty may well have to be subordinated to other greater social interests.®^ Indeed, there 
has to be a balance between individual rights guaranteed under Article 19(1) and the exigencies 
of the State which is the custodian of the interests of the general public, public order, decency 
or morality and of other public interests which may compendiously be described as social 
welfare.®® 

The restrictions which may be imposed under any of the clauses must be reasonable 
restrictions. In the original Constitution, distinction had been drawn between clauses (3) 
to (6) on the one hand, and clause (2) on the other, inasmuch as the word '’restriction'’ used 
in clauses (3) to (6) was qualified by the word “reasonable”, while the word “reasonable” 
was absent from clause (2). The Constitution (First Amendment) Act, 1951, has inserted the 
word “reasonable” before the word “restriction” in clause (2) also. Hence, a law restricting 
the exercise of any of the seven freedoms guaranteed by clause (1) of Article 19 to be consti¬ 
tutionally valid, must satisfy two conditions, namely : 

(/) the restriction must be for the particular purpose mentioned in the clause per¬ 
mitting the imposition of the restriction on that particular right, and 

(iV) the restriction must be a reasonable restriction. 

It may be emphasised that the requirement that a restriction should be reasonable is 
of great constitutional significance, for it acts as a limitation on the power of the Legislature, 
and consequently, widens the scope of judicial review of laws restraining the exercise of free- 
domS guaranteed by Article 19. The determination by the Legislature of what constitutes 
a reaonable restriction is not final or conclusive®® ; it is subject to supervision of courts. 
However, a judicial verdict announced by a court in or in relation to a matter brought' before 
it for its decision cannot be said to affect the Fundamental Rights of citizens under Article 
19(1).®’ 


17. Izhar Ahmed Khan v. Union of 
India, (1962) Supp 3 SCR 235, 269-70: 
AIR 1962 SC 1052, 1067. 

18. N. P. Ponnuswami v. Returning 
0#c«r, 1952 SCR 218, 236 : AIR 1952 SC 
64, 71. 

19. Ibid. X Jamuna Prasad Mukhariya v. 
Lachhi Ram, 1955 SCR 608, 610 : AIR 1954 
SC 686, 688 ; Sakhawat Alt v. State of Orissa, 
(1955)1 SCR 1004: AIR 1955 SC 166, 
170. 

20. Anand Behera v. State of Orissa, 
(1955) 2 SCR 919, 924: AIR 1956 SC 17, 
19. 

21. P. Balkotiah v. Union of India, 
1958 SCR 1052. 1064: AIR 1958 SC 232, 
238. 


22. Radhey Shyam Sharma v. P. A/. G., 
(1964)7 SCR 403: AIR 1965 SC 311, 313. 
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25. Hari Kkemu Gawali v. Dy. Commis¬ 
sioner of Police, AIR 1956 SC 559,'565: 1956 
SCR 506. 
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and the test of arbitrariness under nmnertv can be controlled by the State only by 

mental Right to general ^ubUc reasonable restrictions on the exerci^ 

making a law imposing in the inter g exercise of a Fundamental, Right shall not be 

of the said right. i 3 required in the interest of general public. The 

"bWresroraTe;tric.ion^hall ^ 

rr=Lits"l^d dor ^Ih^ e::— --.enged as discriminator,.^ 

Xes.._Now the protection -gainst impahment^ fntrstrfThfag^IevX™^^^ 
Rights is determined by ’ impairment of the right of the individual 

the degree of harm resulting fro imnuened action is the measure of protection, 

and not the object of the State in ‘f‘'“f"n the light of its operation upon 
The validity of the State action must. i® ^,1 (heir dimensions.^* In Bennea 

the rights of the stated by the majority that forjudging the infringe- 

Coieman & Co. v. Union ' . whether the effect of the impugned action is to 

ment of Fundamental Wgh.s not the direct object of the law or 

rx^utrac^rbrirdur effect ^hTnd 

'"“ 1 “ s .“‘is-=s 

r .S-Trr."is»» -c ,i‘s s=..3£i 

the action impugned by him, g formal : it is essentially qualitaUve : if ‘he State 

the shareholder’s right is reholders as well as of the company, the court will not, 

acUon impairs the right of the “ Tof the action deny to itself jurisdiction to 

concentrating merely upon ‘“hn ^ , Rjghts of citizens arc not lost when th^ 

^ant relief.” It « *When .reir F^damental Righ« as shareholders are imp^ 

fssociate to form a protected. The reason is that thc^^eholder s 

bv ^tate action their "8*'*^^, affected if the rights of the company are affected, 
r/^hts are equally and necess r.-„,ii,ution nowhere defines the expression reason- 

Keasonahie Re^c«-.-Th^<^;sm^^^ ^ ^„,,,IdPa. statute 

able restrictions . ^ (1964) 6 SCR 

885 • Barium Chemicals Ltd. v. Co, Lew 
AIR 1967 SC 295 ; SlaU of Gujarat v. Ambtca 

Union oj India. 

(1970)1 see 248. 
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wS, (19’7^f SCC 310, 335 ; 

'ifJJci. V. StaU of Gujarat. (1975) 1 SCC 199. 
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impugned and no abstract standard or general pattern of reasonableness can be laid down as 
applicable to all cases. The meaning would vary according to which of the seven rights 
gu^anteed under clause (1) is being restricted by the impugned law s® The other factors 
which should enter into the judicial verdict are the underlying purpose of the restrictions 
imposed, the extent and urgency of the evils sought to be remedied thereby, the disproportion 
of the imposition, the prevailing conditions at the time, and the duration of the restrictions.®’ 
The standard is an elastic one : it varies with time, space and condition.®® 


With the reservation that no absolute definition of the expression is possible, we may 
here summarise some of the principles which the Supreme Court has aifirmed in ascertaining 
the reasonableness of restrictions on the exercise of the rights secured under this Article. 


1. Reasonableness demands proper balancing. —^The phrase “reasonable restrictions’* 
connotes that the limitation imposed upon a person in the epjoyment of a right should not be 
arbitrary or of an excessive nature. Legislation which arbitrarily or excessively invades any 
of the seven freedoms cannot be said to contain the quality of reasonableness, and unless it 
strikes a proper balance between the freedoms guaranteed under Article 19(1) and the social 
control permitted by clauses (2) to (6) of Article 19, it must be held to be wanting in reason¬ 
ableness.®® 

2. Reasonableness : both substantive and procedural. —In determining the reasonable¬ 
ness of a statute, the court would see both to the nature of the restriction and procedure pres¬ 
cribed by the statute for enforcing the restriction on the individual freedom. Not only sub¬ 
stantive, but “procedural provisions of a statute also enter into the verdict of its reasonable¬ 
ness”. Thus, to illustrate, if the law prescribed five years’ externment or ten years’ extem- 
ment, the question whether such period of externment is reasonable, being the substantive 
part, is necessary for the consideration of the court under clause (5) of Article 19. Simi¬ 
larly, if the law provides the procedure under which the exercise of the right may be restricted, 
the same is also for the consideration of the court so as to determine if the exercise of the right 
has been reasonably restricted.®® 

/ Procedural reasonableness for natural justice flows from Article 19. So principles of 
nWdfal justice arc an element in considering the reasonableness of a restriction where Article 
19 is applicable. But the elaborate rules of natural justice may be excluded expressly or 
by necessary implication where procedural provisions are made in the statute.®^ Absence 
of provision for review makes the provisions unreasonable.®* 


3. Reasonableness and objective concept. —The reasonableness of a restriction has to 
be determined in an objective manner and from the standpoint of the interests of the general 
public and not from the point of view of the persons upon whom the restrictions are imposed 
or upon abstract considerations.®* It is this need of objectivity that prompted the Supreme 
Court to warn the Judges not to bring in their own predilections in ascertaining the reason¬ 
ableness of restrictions. It said : 

In evaluating such elusive factors and forming their own conception of what is 
reasonable, in all the circumstances of a given case, it is inevitable that the social philo¬ 
sophy and scale of values of the Judges participating in the decisions should play an 
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imnortant Dart and the limit of their interference wit|i legislative judgment “ 

cases can be dictated by their sense of responsibUity and_ self-restr^t ^djhe 

sobering reflection that the Constitution is naeant not only for the p^ple 
of thinWng, but for all. and that the majority of the elected 

have, in authorising the imposition of the restrichon, considered them to be reason 
able.^* 

4 Reasonableness of restriction and not of toa-.-The court is called upon to ^rtain 
the reasonableness of the restriction and not of the law which perrrats the A 

Jaw t^y be reasonable, but the restriction imposed by it on the exercise of freedom may not 

be reasonable.^® 

c » includes total prohibition.—T\\e word “restriction” also includes 

V can establish that a law, though purporting to deprive a person 

oftu Fun" n^ Rig^ under certain circumstances amounts to a reasonable restriction 

only.®® _ . , 

. 4 Prnrf>ss" _Though the test of reasonableness 

6. “'Jl ofMiolc 19 might in great part coincide with that for judging 

laid down m clauses (p rir-^n <"onstitutioD it roust not be assumed that these are 

of “due proems” ^ mind that the institution framers deliberately avoid^ 

identical, for it to ^ ° expression “due process” with its comprehensiveness, flexibility 

in this context the use of ® somewhat more definite word, “reasonable”, and 

and attendent va^encss m literal application of American decisions." 

caution has, therefore, to nrecise genera! guidance in this matter. The test of 

Our Constitution constdered i^each case in the light of the nature 

reasonableness of the . restriction the extent and the nature of the mischief 

of the right infringed, the Purpose of other conditions at the time. It 

1?mrs^cadiug to construe the concept of -reasonableness- in the light df American 

decisions. directive Principles of State Poiicy.—Th^t the restrictions 

• ouftht Directive Principles of State Policy (Articles 36 to 51) is a 

are imp reasonableness of the restrictions. 

point in 1 e tViat the State shall not make any law which takes away 

Ariicle by Chapter III of our Constitution which enshrines the 

or abridges the rights cannot override this categorical restr^tion 

fundamental rights. T j- *^6 State. The Directive Principles of State Policy 

imposed on as subsidiary to the chapter on Fundamental Rights.®® 

have to confor ^„,Mpness • Article 19 and Article 14.—With regard to a law 

Burden of showing rcas ' oresumption of constitutionality is not as strong 

restrictive of a pctit’ioner'need not prove conclusively the unreasonable- 

as in the case of proves it prima facie unreasonable, whereas under 

ness of the law. general and heavy burden lies on a person challenging the rea- 

Article 14 the the invasion of right is ex facie proved, the State must 

sonablcncss. _ _r 
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prove that its case comes under clauses (2) to (6) of Article 19.“ The onus of proving to 
the satisfaction of the court that the restriction is reasonable is upon the Stale. It 
not for the petitioner to prove negatively that the legislation was not reasonable. The 
harsher the restriction the heavier the onus to prove the reasonableness. 



Clause (1)(a)—Freedom of Speech and Expression 


Article 19(l)(a) secures to every citizen the freedom of speech and expression. This 
clause should be read with clause (2) which provides that the rigM shall not prevent the opera- 
tioTi of a law relating to the matters specified therein. 


.1 


Thf> frripidom of oDcooh^ and expression means the right to expres s oge s convictio ns 
f^oTnions fieely bv wor^f rnoufli. writing, printing, pictu res Or any other jn pde.--:A 
democratic Government attaches greatJmpp.rtjib£c_tCLJliis.lreedom^ccaus^^^ freedom 

-nf r.neech to rp^fl«;nn which is thej)a^s of democracy cannot be made/ In Romesh 

ThapiTar v. State oj Madras^^, Paianial i Sastri, CJ. observ ^ aV rollows : 

—l iiu-JuiM ul succch aiui of the press lay at the foundation of all democratic organ ic 


t 



...frpft nnlitical dlSCU SSion . . 

proper functioning of the process of popular governrnenf,^ possible > A frec36^m of.such 
amplitude might involve ri ^ of abu se^ But the framers of the Constitution may well 
have reflected vvi;h MadisonTwho was the leading spirit in the preparation of the First 
Amendment of the Federal Constitution, that if is better to leave a few of its noxious 
branches to their luxuriant growth than by pruning them away, to injure the vigour 

of those yielding the proper VA O ^ rC-TO cP 3^-- 

Unlike the American Con^tution, Ar.ticle 19(l)(fl) does not expressly mention the ^ 
liberty of the press- i. e , the freedom to print and to publish what one pleases without pre- 
vious permission, (sut it is settled law that the right to freed om of spee ch and expression 
in Article 19(l)(f/) includes the liberty_Q£jhe press.W Lord MansfieTHTaTearly as in 1784, had 
defined the “liberty of th'c” press’* as consisting in^^printing without previous licence subject 
to the consequences of law"" and it is in tWs sense that the freedom has existed in England 
since the end of the Seventeenth Century, ^he freedom of the press is not confined to news¬ 
papers and periodicals, but includes also pamphlets, Iea_flefe,^circulars, an<^ every sort of 
publication which ^ords a vehicle of information and_o^ion.» It needs no emphasis that 
a free pres^ which is neither directed by the Executive nor subj^ted to censorship, is a vital 
element in a free State ; in particular, a free, re gularly p ublis hed, p oliti cal press is essential 
jj ^ citizcn. Called upon to make political decisions, must be com- 

med. 1 Ito\ 


/ 


1 


prehensively Informed, lCTR)w the opinions of others, and be able to weigh theni up against 
caefi other. The press keeps this di^gue alive, it provides the information, adopts its own 
noinTof view, and thus works as a directive giving ^ice to th e public deba te. It stands as a 
nermanent means of commu nication and c oh'troTg^wecn the people and their electe d repre- 
sentatives in Parliament and Government.®® 


C 


Imposition of precensorship on publicatioft^^hCrefore, un less justified under clause 
(2),Violative of freedom of speech and expression^^ Brij Bhushon v. State of Delhi^^, an order 
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issued under Section 7(l)(c) of East P uAja b Safety Aet,. 1950, directing th, ^itor andj^ 
lisher of a newspaper “to submit for ^cratioy. in duplicate, before publication, tUI further 
orders, all communal matters and news" and views abogt Pakistan, including photographs 
and cartoons’*, was struck down by the Supreme Court, observing : 


t 


•Hiere can be little doubt that the imposition of precensorship on a journal is a 
restriction on the liberty of-the press which is,ao essential part of the fre^o m of s peech 
and expression declared by Article i9(l)(oy --- 


Likewise, banning of publication in any newspaper of any matter relat^to » ^ 

cniar subiect or class of subjects would be obnoxious to the nght of free speech. ^ It is 
^rtainTyT^er°ous encroachment on the valuable and cherished right tajr^domofs^ . 
^id Das, C. i in Virendra v. State of Pi,n}ab»\ “ir a n^wS^^er is prevented from publishing 

its view or the views of its corresp ond ents*’. 

/freedom o^ speech aAd expression includes th^ freedom of^gropagation of this , 

V. --.H Kv the freedom of circulation/^ In Romesh Thappar v. State of Madras . 

fre^om IS ensured ‘^e ™dom ot cir^pm. distribution in the State 

no tification newspaper entitl ed ’’Cr ossroads’* published at Bombay 

value’’. ' ; 


v * 

, X- et ^ cn/aof'h IQ infrinaed not only when there is a direct ban on the 

and size which could I* ^ in the terms of Article 19(l)(n)J 

on the ground that “ j. because its adoption would mean, the petition^ 

f ^ le re^i-tron in exTrihr^umber of pages or raising the pri^ In eUher 

:S'£i%£ i 


1 

4 




^ accented the plea of the petitioners that the order affected the clr- 

The Supreme Court a^pted the piw ^ ^ and'views which a ^Wspaper has the 
culation and sO restrained the dissemination ol news^ ^^ ^ inoo^ rativeH As to the plea 

freedom to do. The "der w a r«tric'tTo& on'SS' tosinesTactiviif under clause (6) 

of the S ■'“fhe only restrictions which may be imposed on the press are those 
:Uh cl:u^- ("^of^Arricir^^t-its and no other. Mudho.kar, f. speaking for the un¬ 
animous court ^said : ^ ^ 

restrictions on the business activities wiSTthe Foreign States, 

only in the interest of the security of of court, defamation or 

r:rm:ro fnTfie^n^:^ .ike the freedom to 

in the interest of the general public. V'I \ _ t 

^'The freedom of the press includ^J^:fte^^J^empJoym^^ 

t^^TTnewspT^er'andXfr^d frL’a measure intended or calculated to undermine 
[he independence of th^ress by driving it to seek Government at . 
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In the above case®®, the scope of the liberty of the press is welUndiCated in the following 
observation of the Court : 

While there is no immunity to the press from the operation of the general laws, 
it would not be legitimate to subject the press to laws which take away or abridge the 
freedom of speech ^nd expression or adopt measures calculated or intended to curtail 
ctTcolatton and, thereby narrow the scope of dissemination of opinion * 

/ ' '■ 

(^t was reiterated by the majority in Bennett Coleman Co. v. Union oj lndi<^'^, that freedom 
of speech and expression is not only in the volume of circul ation hu t also in the volume of 
news, and vie ws. The nress has the right of free propagation and free circiiTation'^thout 
any previous restraint.) If a law were to single out the press for laying down prohibitive 
burdens on it that would restrict the circulation, penalise its freedom of choice as to personnel, 
prevent newspapers from being started and compel the press to seek Government aid. this 
would violate Article 19(l)(o) and would fall outside the protection afforded by Article 19(2). 
^he Import Policy for Newsprint for 19^-73. along ^th the Ne wsprint Control Order. 1962 
under Section 3 of the Esscuhdl Cuiuiiiodilies Act. 1955. imposed restrictions, viz. 


4t> 


ISSU' 


bar on startinp 

to tentages, (f/i) bar-On"interchangeability _ 

oflO^r cent page increase only to newspapers below ten pagM.~In the Bennett Coleman 
cose^ ttje Import Po bcy 1972-73 was struck downJ>y the Supreme Court as being violative 
of Article 19(i)(aX, Drawing inspiration irom~rlie American hirst Amendm^tj Mathew. J. 
in his dissent, was of the opinion that there might-l^e an abridgment of speech but not an 
abridgment of the freedom of speech, and ob^ryed that if the scheme of distribution is 
calculated to prevent even an oligopoly ruling the market and thus check the tendency to 
monopoly in the market, that will not be open to any objection on the ground that the scheme 
involved a regulation of the press which would amount to an abridgment of the freedom of 
speech. However, the majority, through Ray, J. (as he then was) pointed out that the American 

First Amendment contained no exception like Article 19(1) and (2) of the Indian Constitution, 
and the American decisions establish that a Governmental regulation was justified in America as 
an important or essential Government interest which was unrelated to the suppression of free 
expression. The Supreme Court in India has established that the freedom of the press is 
to speak and express and it cannot be taken aw^y in the manner the imputed Import Policy , 
had done. 

/ ‘Commercial advertisement’, does not fall within the protection of freedom of speech 

and expression.^ Such advertisements have an cleme nt of trade and commerced? Thus, a law ^ V 

which puts restrictions on the publication, through the press or other me^s? of advertise-'^. • 

ments to promote the sale of certain goods does not violate the right to free soeech nr 

press. Here, the advertisement is a part of busines s ; it has the object of furthcringTusiness 

and has no relationship with the concept of freedom of speech which ls^privilege of prona- 

gation of id^s—social, political, or economical, or furtheran^ of literary or humane thbu^t. 

A commercial advertisement does not aim at the furtherance of the freedom of speech ®®'^ 

-- ^ 

Demonstrations being visible representations of ideas would be protwted as a form of 
speech provided they are not violenLand disorderly,®® but a strike is not included witiim the 
ambit of freedom of speech.’® As regards picketing, it has been'held by the Allahabad High 
Court’i that only that, picketing which is done by a few and which does not go beyond the 
limit of persuasion or inducement and which does not restrain others from doing what they 
please, ^n be accepted as protected. The freedoms guaranteed by Article 19(l)(o) and (b) 
do not include the right to exercise them in properties belonging to others.’* 
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Dramatic performance, it has been held’a u « ^ 

U.S.A., it has been held that fih^like newsnaner^ ^ ^ ^ spe<^^ and expression J In 

freedom is guaranteed by the First Amencimln^^* included in the press whose 

invalid unless it is acco^ani^ jj- 

of films as a media of expression and ^ India the constit utionality 

^“Sr4 s !£S -».?■*;—— 

»?s;s.r rr 

ship and bore the sam.^Iat.onjhip in quality to, the materiai as censorship af^ the m^^n 
picture has had a r.^(^owever. oensorshid should not be exercised as to c^^ un^Zn- 
able restrictions on th^reedom of expr^sion. ^d Hidayatullah. C. J. went to the«fent of 
laying some ^u.delmes for the censprs. e.g.. that sex and obscenity are not always synoTsTous 
and It IS wrong to classify sex as essentially ol?scene or even i ndecent or imm orar 

Although the li^rty of the press K implicit in the freedom of speech, it stands on no 
higher footing than the freedom of speech and expression of a citizen and no privilege"" 
attach^ to the press as such distmct from the ordinary citizen. It is subject to the same 

imitations as are ™POsed by i^ticle 19(2) of the Constitution. Thus the press is subject to 
the gen^I law of the land and is liable to taxation.’’ J ‘o 

y^^, ^s<mable Res tri gt ^—The freedom of speech and of the press does not cgnfcli 
an absolute right to publjsb. withouJ^msponsibilit;^whatever one may chopsTST^ 

unrestricted or unbridled Jtc&nce that gives iiSSfiSIfJ for ^ry possible use of'language iuJ- 
prevente punishments for those who abuse this freedom.’® Clause (2) of Article 19 specifies 
the limits up to which the freedom of speech and expression may be restricted. It enablesIhe' 
Legis lature to impose res trictions on the right to free speech undeTthTfbllowing'hiidrr^ 


)>^'Security of 


Friendly relations with foreign States. 

VO) Public Order. 

(4) Decency or morality. 

(5) Contempt of Court. 

(6) Defamation. 

(7> Incitement to an ofience. 

(8) Sovereignty and integrity of India. 

ow we shall consider each head of restriction in the aforesaid order. 

I. Security oj the Under clause (2 ^ of Article 19. reasonable restrictions on the 

freedom of speech and expression can* be imposed in the interests of the security of-the Stat^' 
The security of the State may well be endangered by crimes" ot violence intended to nv^r l 
throw the Government, levying of ^r and rebellion against the Government, external ag¬ 
gression or war, etc. All utt eran ces i ntende d or calculated to have t he above effects may 
properly be restrained in the interests of the security of the State . Serious and aggravated 
forms of public disorder are within the prohibition of t he expr ession “se curity of the St ^eV 
Every public disorder cannot be regarded as threatening the security of the Stated/ In RomAh 


1 
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Thappar*s ease*^ the Supreme Court definitely pointed out that the expression does not r efer, 
to ordi nary brea ches of public order which do not involve any danger to the Stale itself. ’ 

s 

Incitement to commit violent crin?es like mur<]er would endanger the security of th e 
State* Thi;fe. in State of Bihar v. ■S/ia;76flto_/)eu®°. the law which made penal wo rds or si^s 
or visible representations which incited to or encouraged^ or tended to incite to or encourage 
nnv offence of murder*or any cognizable offence involving viojence was held by the Supreme 
full wi fhin Artirle 19f2L After the amendment of the Constit ution, in 19g 1 ** public 
or der** has b een added as a ground for restrictive law^ and there would hardly be an y oc ca^on 
'To'S^^e distinctions between the two expressions. 

^^^f^riend/y relations with foreign States .—This ground was added by the Constitution 
(First Amendment) Act of,1951. 'The State can impose reasonable restrictions on the free¬ 
dom of speech in the interest of friendly relations with foreigmStates. The justification is 
obvious ; unrestrained malicious propaganda against a foreign friendly State may jeopardise -eu 
th« maintenance of good relations_betwee'n Ind ia and (hat State. The Preventive Detention 
Act, 1950, also empowers tK^Cenlral Govern ment, with a view to prev enting a person f rom 
acting in prejudicial to the relafion^of India with foreign po^s, to ma^an ^ 

order ^iWtTng that such a person be detained^ - ^ 

♦ 

It may be pointed out here that it is a recognised principle of international law tha^ 
States in their relation with other Slates are responsible for acts committed by persons within 
their jurisdiction In accordance with this principle, most modem systems of law have made 
provisions for the punishment of libels against the heads of foreign States. The English 
common law punishes such libels on the ground that they imperil the peaceful relations of 
Her Maiesty with foreign States. Accordingly, a law which makes it an offence to publish 
any libel tending to degrade or revile or expose to hatred or contempt any foreign prince, 
ambassador or other foreign dignitaries, will fall within this expression and will be held valid 
provided that the restrictions are not unreasonable. 

Public order. _The presecYatioD of public o rder is on e of the grounds for impo sing 

■g^trictions on the freedom of speech and ejfpressibn; This ground did not occur in the 
Constitution as framed in 1.95Q . ^t was added to clause (2) of Article 19 by the Constitution 
(First Amendment) A ct, 1951. . The amendment had become necessary because_ -Ihe-Su preme 
Court in ^mesh 'Thnj ^ar's case ^^ had refused to permit the imposition of restrictions on the 
right to free'^SpecdiTri^e interests of public,when the Constitution had not included 
that as a permi ssible gip^ und of restraint^ ^ 

The expression “public order’* is used here as synonymous with public peace, safety, 
and tranquillity.®* It signifies a bsenc e of disotde^ involving breaches of local, significance 
in contradistinction to national upheavals such as revolution, civil strife or war, affe^ing 

the security of the State, ^^o illustrate, the State may,_in the i nterests of public . 

order, prohibit a nd pu nish the causing of louff and raucous noise in streets and pu ^c 
i^y mean s of sou nd amplifying instruments; regulate the h ours and place of publi c 
Hi yuss ions: the use of pu blic streets for the p urpose of eiisrcjs ing fr e edo m; provide 
for expulsion of hecklers from meetings and assemblies ; punish utte rances ten ding- 
to inc ite breach of the'peace or riol :.dise of threatening, abusive or insultmg words or 
behaviour in any pubhe place or aiany public meeti ng wit h intent to cause a breach of the 
peacc^or whereby breach of the peace js likely to be caus^, and all sii^ acts as would 
endanger public safety. 
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It will be noticed that clause (2) used the words “in the interests of public order” 
and not “for the maintenance of public order”. A law may not have been designed to directly 
maintain the public order and yet it may have been enacted in “the interests of public order”» 
if it assists or is conducive to the maintenance of public order. In other words, this would 
bring within the protection of clause (2) not only such utterances as are directly intended to 
incite disorder, but also those that have the tendency to lead to disorder.®*^ Thus a law nuni -gh. 
ing utteAAr^^^iadejvith deliberate intention to hurt the religious feelmgs of any class of ' 

persons is -^alid, because it imposes a restriction on the right to free speech in the in terest /i 

of public or^r.j since such speech or writing has the tendency to create jjabJiSLjJisiaJCds^even 
if in some cases those activitie s may not actually lead to a breach of t he peace.® ® ( But it is 
necessary that there must be reasonable and proper nexus or relationship between tM r^tric- 
tion and t he achievement of public order. If the restriction has no proximate relationship 
to the achievement of public order, it ^nnot be said Shat the jestriction is a reasonable restric¬ 
tion within the meaning, of clause (2).) The restriction must not be far-fetched, hypothetical 
or problematrcal or too remote in the cnain of its relation with the public order.®® ‘ In Super- 
intfndent. Central Prison v. Ram Martohar Loh ic^*^ the Supreme Court invalidated Section 3 
of the U. P.; Special Powers Actwhich punished a person, even if he incited a single person 
not to pay or defer'the payment of Government dues because there was no proximate nexusi 
between the speech ^d public o rderi The Supreme Court said : 




V. 


I 


We cannot accept the argument of the learned Advocate General that instigation 
of a single individual not to pay tax or dues is a spark which may in the long run ignite 
revolutionary movement, destroying pu blic or der. We can only say that Fundamental 
Right cannot be controlled on such hypotheti cal and imaginary consideration.®^ 


In another case®®, a vitriolic attack upon the character and integrity of the Chief Justice 
of a High Court was held to have no rational connection with the maintenance of law and 
order. Subject to the condition of proximate relationship, the Legislature is competent 
to pass a law permitting an appropriate authority to take anticipatory action or place antici¬ 
patory restrictions upon particular kinds of acts in an emergency for the purpose of main¬ 
taining public order. “Public order has to be maintained' in advance in order to ensure it” 
and therefore, action in advance of the kind permissible under Section 144, Criminal Pro¬ 
cedure Code, is not impermissible.®® The American doctrine®® that previous restraint on the 
exercise of Fundamental Rights is only permissible if there be a “clear and present danger” 
that the words or acts will bring about the substantive evils that the Legislature has a right 
to preUXt is not applicable in interpreting Article 19.®^ 

//rhe restriction, apart from having a rational nexus with public order, must also be 
ye^olTable. ^is for the courts to decide if a restriction is reasonable both substantively and 
^ nrocedu raliy V Vj^ndra v. State of Punjab'^^^ is an important decision of the Supreme Court 
di^ri^tlng thS'^ope o f permissible res triction under tlys cl ause on the right to freedom^f 
speech and expressi on. The law impugned in that case was the Punjab Special PoweTS_( Press> 
—It"^ovided for (/) the prohibition of printing or p ublication of any article, report. 
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Art, 19] - 

news item, letter or any o ther ma terial relating to or connected with ** Save Hjndi Agitation** 1 
(i7) the imposition of ban against the ^tiy arid the circulation of the said papers published 
fr om New Delhi m the State of Punja^^d (Hi) authorising the State Governmen t or its do¬ 
gate to impose precensorship. 


The first provision relating to ban on publication of ne ws, etc , was up held in the tim e 
of tension brought ab out nr ai d ed^ v the “Save Hindi Agitation*’* taking into consideration 
the safeguard^provideiiherein,^a^ being a reasonable restriction on the liberty of the pressj 

The safeguards which impelled the Court to hold the restrictions as substantively and 
procedurally reasonable were : 

(а) The positive requirement of the existence of the satisfaction of the authority as 
to the necessity for the making of order for the specific purposes mentioned in the 
Act. 

(б) The discretion was given in the first instance to the State Government and not 
to every subordinate officer to determine the necessity of passing the order. 

<c) The order could remain in force only for two months from the making thereof. 

(d) The aggrieved party was given the right to make representation to the State 
Government which could, on consideration thereof, modify, con firmor rescind 
the order. 


r' 


To the objection that the conferment of such Wide powers exercisable on the subjective 
N^tisfaction of the Government with no provision for judicial review made the restriction 
unreasonable, the Court replied r 

Quick decision and swift and efiective action must be of the essence of these powers 
and the exercise of it must, therefore, be left to the subjective satisfaction of the Govern* 
ment charged with the duty of maintaining law and order ; to make the exercise of 
these powers justiciable and subject to judicial scrutiny will defeat the very purposes 
of the enactment. 

The second provision of the Act mentioned above, nam ely, the power to impose- a ban 
again^tihe.enU:>Land the cir culation of the paper, was not sxi stained as a reasona ble"^iricuon 
on the freedom of speech because there was no t ime limit for the opera tion of an order made 
against a paper and also because tj^ere was no provision made for any representation being 
made to the State Govemment/J 

In Babulal Parate v. Stale of Maharashtra^^^ the well-known Section 144 of the Cr. P. C. 
“was impugned‘on the ground of its placing unreasonable restrictions on the right of fre^om 
of speech and expression. Under this srotion, a Magistrate, if he is of the opinion that there 
IS sumcient ground for immediate prevention, can by a written order direct a person or 
persons to abstain from certain acts if he considers that such direction is likely to prevent 
or tends to prevent a disturbance of public tranquillity, or a riot or an affray. The Court 
sustained the section, holding that anticipatory action to prevent disorders is within the ambit 
of the protection. The section did not confer an arbitrary power on the Magistrate in the 
matter of making the order, because the Magistrate at the time of passing the order had to 
state the material facts and also because the order could be challenged before the Magistrate 
who had passed it. Sections 124-A and 505, 1. P. C.. have likewise been held®^ constitu¬ 
tionally valid being reasonable restrictions in the interest of public order. A rule prohibiting 
strikes would not be violative of freedom of speech.®® 
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However, in State of Bihar v. K. K. Afisr<^, the Supreme Court held that an unreasonable 
restriction was impo5;ed upon the freedom of speech, assembly and movement by Section 
144(6) of the Criminal Procedure Code which authorises the State Government to extend the 
life of an order issued by a Magistrate under clause (1) of that section beyond two months if 
it was necessary, for preventing danger to human life, health, safety or a likelihood of a riot 
or an affray. This power was not to be exercised judicially and therefore was open to be 
exercised arbitrarily. There was no provision for the party to make a representation nor 
was tbe^rder of a temporary nature. 

Decency or Morality ,—Decency or morality is another ground on which freedom 
of speech and expressi on may be reasonably restricted. ) Decency connotes the same as lack 
of obscenity. Obscenity becomes a subject of const itutinnal interest since it il ljistrates wpI I 
between the riaht of the individu^ to freely ex press his opinions and the duty of the 
Stated Morals. It is obvioui tlmt tfi^right to. fr^om of speech cannot be 

permitted to depr ave and cor rupt the commimity , and therefore, f writings or .other oWeets, 
if obscene, may be suppressed an d punishe j^b^^'use such action TOuld l^ to prom ote public 
decency and morality.^ In English law, it is a^mlsdemeanour to'^te and publish obscene 
critni^ g So^Tplctures, etc., which l^ve a tendency to deprave and corrupt those whose 
are ooen to immoral influences4__In India, the scope of indecency or obscenity under 
law is illustrated in Sections 292 to 296 of the Indian Penal Code. 'fhesTsections 
rohibit the sale or distribution or exhibition of obs^ne matter oc the doing of o bscene acts 
or singing of obscene_songs or utt ering obscene words, et c., in publi c pl§c^. Books, pamph¬ 
lets writings or paintings us^ for bona fide religious purp oses or paintin gs in any temple 
exceptions to Section 292( Although the Indian Penaf Code~S^hibits and punishes the 
aale etc. of obscene'books anVarticIes, it dc^ not lay down t he t^t to determine obscen ity. 
ifnniit D. Udeshi V. State of Maharashtra^" , the SupremeTTourt for the first time was calle d 
l ay dowti ^e test~to~determine o5scenity_. — The facts were that the appellant*, a 
bo6ksell^ was prosecuted under Section 292_of the Indian Penal Code for sellmg 
for sale the well-known book. Lady Chatterley"s Lover (unexpurgated edition) 
hv r> H. Lawrence. The Magistrate held that the b 9 ok was obscene and sentenced the 






llant The appellant to ok three defences befor e t he Su preme XS>urt. Firstly, Section _ 
52 ^^w>^void as it imposed an i mpermissible a nd obs cure re striction upon the freedom of 
Secondly, even if the inT^gned secti^ was.taken'as valid, the novel did 
morals because, read as a whole, it was a work of art, and finalj^yunder the general 


the rul^ was that actus so be 


A trine m cnminal law. actus non facit reum nisi mens sif 

^ with which it was done had also to be rea.f^n. other words, before the sale or 

Vll© TTl%*a •. • / .«««• «.« « •.«*.« 


n of a book could be punished, it had to be)established that it was done with the 
poss^sio public. All the three pleas Were rejected and the con vlctlon.of the 

A t the first argument of unconstitutionality of the section itself, tl^ Court gave shorty 
, the section was injr^ires in asmuch as Article 191 which granted fr^dom 

spwh ^lause hadTe^icted the right pn grounds of decenc y an d mora- 

'^lity. ^ 

"a the third plea, lack of m ens rea, _t he Court made a distinction between knowledge 

:«t.-ntrnn (mens rea). The former was not an essential element of the offence 

792 and there-was no need for the prosecution to establish it.” The latter*was 

under ec i had to be pr(^^. j^ut The pros^ution not requ ire^ t o give 

an esse to pxove -g^iiliy intenUopr* iT-could be inferred from the ^rcumstances of 

positive In thd'mstant case, such an inference could well be drawh since the book 

ftach ana_s ygr y _ - . ... - 

possessed for sale. 


was 



AiTigel^sa^al: (1965)1 SCR 

Fot^'a. later statement of the test of 


obscenity under S. 292, IPC, see C. K, 
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As to the second question—when can an object be said t o be obscene ?—in spite of 

the prot^ts of the co unsel of the appe llant that the test was outmoded ‘and needed"modi-’ 

fication, toe Court agre ed with_the H icklin Test w h ich is a s follows : “Whether the tenden^ 

of the ma'lter ^barged as obscene is to deprax gand co rrupt tho\e whose'minds are open to such 

immoral influences, and into whose hands a publication of this.jsoi£jDay fall.’:i 6ut el^ 

ception could only be made if some prepondering social purpose or profit was served by thT 
obscene object. 


Applying the above_princiD!esT the Court held ths_novel in question as obscene To 
the plea of the accused that the overall effect of the boolTwai^’BetKe lesl ol obStenilS^a not 
the effect of stray passages or words here and there. it{ie Court said that “the obscene matter 
must be considered by itself and separately to find out whether it is so gross and its o'Bsc^nlty 
so decided that it is likely to deprave and corrupt those whose minds are open to influences 
of this sort and into whose hands the book is likely to fall. 

It IS submitted that the Supreme Court has erred in not rejecting the Hicktin Rule which 
has become obsolete. It lays down a vague and arbitrary standard for judging obscenity 
and has a tendency to curtail the guaranteed right to freedom of speech. 

The Supreme Court has also negatived the requirement of scienter as a necessary ingre¬ 
dient of the offence under SecUon 292 and if the word “obscenity** is given as wide a meaning 
as was given m the Hicklin case, there is a danger that many a Uterary work will not be avail¬ 
able to the reading public. The publishers and booksellers may withhold a publication 
from being circulated for fear that they might be committing an offence under the Penal 
Code. Such self-censorship of books and publications would affect the right of public to 
have access to works of art and literature. It would also curtail the right of its author to 
produce. When Section 292 was enacted, Indian citizens emoyed no Fundamental Rights 
But after the coming into force of the Constitution, if Section 292 is allowed to stand as it is* 
the meaning of ‘‘obscenity*’ has to be narrowed down. * 


It will be noted ihat clause (2) has used the expression “decency or moraJity** The 
scope of the word “morality** is not very clear. The conception of morality differs from 
place to place and from time to time. Thus, birth control and contraceptives were con 
sidered immoral at one time and there have been convictions for pubUshing Uterature dealincr 
v/ith contraception.* But now the view has changed and it is no offence to discuss such 


other instances of existing law dealing with obscenity are furnished by the Po«t 
Act, 1893. whicn prohibits obscene matters being transmitted through post the Sea 
Act, 1878 which prohibits the import of obscene literature, the Dr^atic Performances 

for AC. 1952. which n.ak« provi^on 


.V kAiusmuuonaj ngnt to freedom of speech wmiM 

prevent the courts_lSLpunjsh, as contempt of themselves* spoken or a 

to have amtTirec..3 The expr'ession •■contempt of 

of the Co^empt of Coiu^ AcLj971^._Uiaer •- de&ncd by Section 2 

“contempt of court” means civ 

■'£6^^“civil contempt** means wilful 

order, writ or other process of a court or wilful b^ch^ an’ 

to a court ; anjindcrtalung given 

“criminal contempt” means the publication (whether bv worH« o u 
or by signs, or by visible representations, or otherwise) of mftf or written, 
of any other act whatsoever which—</) scandalises ar or the doing 

^ „m>, OB xo. , 

2. i?. V. Brodlaagh, 3 Q^D 607. 


(c) 



371. 
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feres or tends to interfere with, the xloe course of any judicial proceedings ; or 
(/«) interferes or tends to int^^rfer e with., or obstructs o r tend s to obstruct, the 
administration of justice in any other mvmer. 

It is not possible here to enter into a detailed discussion of the law of contempt. But 
one thing is certain. Judges have no genera! immunity from criticism of their judicial conduct, 
provided that it is made in good faith and does not impute any private motive to those taking 
part in the administration of justice ; it must be genuine criticism and not malicious or at¬ 
tempt to impair the administration of justice', “Justice is'not a cloistered virtue,” said the 
Privy Council in Ambard v. Attorney-General for Trinittad and Tobago^ must be 
allowed to suffer the scrutiny and respectful, though outspoken comments of ordinary men”. 


Jud 


In Article 215 of the Constitution it is laid down that the High Court shall have all the 
nowers to Dunish for contempt of itself. Similarly, Article 129 expressly confers on the - 
Supreme Courtthe power to pumsTnoT^ntem pt of itse lf, ^he Contempt of Courts Act, 1971. 
defines the power of the High Court to punL^h contempts bf its s ubordinate cour^ InE.A/.^. 
jfambqodripad v. T. Supreme Court observed that freedom of speech shall 

alwa^ prev^l 'ex^pt wherc~contempt of court is manifested,- mischievous or- substant ial, in 
that casnvTr. Namboodripad had made certain remarks about the Judiciary at a pre^con- 
ferenceV“d sougHTto justify his remarks as doing no more than giving expression to the 
MarxisJphilosophy. The Supreme Court confirmed the decision of the High Court holding 
him imitTof contempt of court. While the right to expression of free opinions is essential 
to a free society, the Constitutional law itself imposed restrictions in relation to contempt of 
court Jand it ca^ot be said that the right aboIisb*-«^ the law of contempt, or that attack on 
Judg^ courts will be con doned . 

V Defamatory matter is matter which exposes a person about_v^om 

it is published, to hatred, ridicule or co ntemp t. The iaw of defamation is divided into libel 
and slander" Defamatory matter, if in writing, printing or some other permanent medium, 
a lib“l • if in spoken words or gWures, a slandfif. It »» not possible to deal here with the 
^^JuSnts of the law of defaoiation. 'Vext-books on the Law of Torts may be refe rred to fo r 
the purpose. (Right to free.speech dws not entitle one to violate the right of others . 

Kjl^S^itement to an Ojffence.—This is also a new ground add ed in 1951 . Obviously, 
the freedom of speech cannot confer a Ucence to incite people to commit offe hc^ During 
the debate on this claiise'in Parliament, it was suggested that the phrase should be “incite- 
nt to* Violence” as the word “offence” is a very wide expression and could include any act 
which is ounishabic under the Indian Penal Code or any other law. The suggestion was 
/ Tn .^ate of Bihar v. ShailabqlaJ>evn ^ the Supreme Court held that incitement to 
reje^ . violent’^mes would generally endanger the srourity of tHe State Rmce a res- 

^riaion against suefi mcitemenf w ould be a v^id lag^und ^ clau^ (2 ) oT Ajt icm 19. 

8 ' Integrity and . ^nvereientv of In dia.—By the Constitution (16th Amendment) Act, 

QAi a new iffound of penmssible restriction has been a dded to clause (2) of Articl eJ^, namely, 
interests of the sovereignty and i ntegrity ' of Ind ia^ The Preamble of the Consti- 
t will be recalledT makes it clear that the Union ^eated by the Constitution is an 
• ^di^ructible one and the States have no right to secession, ^he prese nt amendment is made ^ ^ 
maesi Ihc freedom of speech and expression being used to assail the te rrito rial inte-'^ 

to guara _ . ^ Upion. Thus, it will be legitimate for Parliament under this 

^f use to restrict right of free speech\if]^ pi^^lclfe^^Sbession of any part of India from the 


a res- 


PreambTc of the Consti- 
3y the Constitution is an 


clause to res trict the right of free 


TT ■ Thus—it will be legitim&ie lor'Partiament under tms clause to restrict me ngnt oi 

f S*sp^h if it preaches secession of any part of India from the Union, f It will be noted here. 
. . .._;« witVi resoect to the territorial integrity of India and not on the orcserva- 


'arliaitlent under this clause to restrict the right of 


rsactririmn is with respect to the territorial integrity of India and not on the preserva¬ 
tion of the territoriaLint«8rity of the constituent States.\ I'he ^:onstitution itselt' contem- 
plates changes of the territorial limits of the constituent States.® 
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Seditio«.>-lt will be noticed that ledition is not mentioned as one of the^ounds on 
which restrictions on the Creedoih of speech and expression may be imposedT^he word 
“sedition** has been a word of varying import in the law. Hundiedahirfifty years 

ago. holding a meeting or taking out a procession was considered sedition. Even holding 
an opinion which will bring ill-will towards the Government was treated as sedition. The 
interpretation, however, is now changed. Sedition now embraces all those practices, whether 
by word, deed or writing which are calculated to disturb the tranquillity of the Stat^ahd lead 
Ignorant persons to subvert the Government.* Incitement to violence or public disord^ is the 
gist of the offence. The tii^ is long passed when mere criticism of Government w^ sufficient 
to constitute sedition, for it is recognised that the right to utter honest and reasonable criticism 
is a source of strength to the community rather than a weakness. Criticism of an existing 
systCTi or the expression of a desire for a different system altogether is not prohibited.^* In 
India. Section I24-A of the Indian Penal Code de^es the offence of sedition. The language 
of the section has been adopted from the English faw. The section, tibwever. has beenlnter- 
preted very widely by the courts in India. rUnder these decisions criuasm of the Govern¬ 
ment could amount to sedition if the words^dted or attempted to exdte hatred, enndty. 
dislike, contempt or ill-will towards the Government, though there was no incitement to 

in NOvrendu v. Emperor^*, construed the section 
liberally in accordance with the general prindples of the English law. The Chief Justice 
in that case said : 

Public disorder or the reasonable antidpation or likelihood of public disorder 
is thus the gist of the offence. The acts or words complained of must either incite to 
disorder or must be such as to satisfy reasonable men that that is their intention or 
tendency. 


The Privy Coundli* did not accept the interpremtion of ffie Federal Court in Nihrendu\. 
Emperor and preferred to interpret the section in accordance witRThe previous line of decisions 
which had not confined the offence of sedition to indtement to violence or disorder i^he 
co nstitutiona l vaUdi ty of Secti on 124-A. Indian Pen^ Code, in relation to the fceedoW^ 
speech was questioned \xhCedar NatlTsingh v. State d/Bihar^^. The Court, after an *»ThaMstive 
review of tlRTcase lawT^nfirmed the interpretation of Section I 24 .A of the Federal rmirt in 
Nihrendu's case, ana held it not ultra vires the Co nstitut ion. The gist of criminality, in an 
offence of sediti on, a s defined in S«tion 124-A, Penal Code, is that the wofds writt« or 
spoken should have a tendency or intention of creating public disorder or di.stiirhal^?v- 
law and order.i ---— 

' Clause (IXb)—Freedom of Assembly 


Article 19(1)(6) guarantees to all citizens of India the right of assembly which includes 
the right to hold meetings and to take out processions. The Constitution secures this right to 
the citizen subject to two limitations : (/) the assembly must be unarmed and (iO(a) and CM 
it must be peaceful i.e., it must not be tumultuous or riotous in character. Further under 
clause (3) the State may impose reasonable restrictions as may be deemed necessary in the 
interests of public order or the sovereignty and integrity of India.i* ^ 


Fr^dom of ^mbly is an ^ntial element in a democratic Government. In the 
words of Chief Justice Waite of the Supreme Cdurt of America, "the very idea of a Govern 
ment republican m form imphes a right on the part of citizens to meet peaceably for con¬ 
sultation in respect of public affairs”«. The purpose of pubUc meetings being the education 
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ftf the Dublic and the formation of opinion on religious, political, economic or social problems, 
the ri^t of assembly has a close afiBnity to that of free speech under clause {l)(o). 

The right of peaceable assembly is properly regarded as implied in the very idea of 
democratic Government, nevertheless. Uke other individual rights it is not absolute but 
iSative Riotous or disorderly assemblies are not protected and reasonable restrictions 
mav be'imposed under clause (3) in the interest of public order, or the sovereignty and integrity 
of todia Thus the holding of pubUc meetings otherwise lawful, may m emergency be pre¬ 
vented if in the opinion of an appropriate authority such action is deemed necessary. The 
Sunreme’Court has said, “pubUc order has to be maintained in advance in order to ensure 
if and therefore it is competent to a Legislature to pass a law permitting an appropriate 
authority to take’anticipatory action or place anticipatory r«trictions upon particular kinds 
Tacts in an emergency for the purpose of mamtammg public order 

AlthouBh there has been no direct decision of the Supreme Court, it is reasonable to 
infert^hat tL expression “public order” in this clause is used in the same restricted sense, 
namely, in the sense, of public peace, safety and tranquiUity. 

The existinc Indian law regulating public meetings in the interests of public order is 
saved if the restrictions are not unreasonable. Under Swtion 141 of the Indian Penal Code 
Jwv nf five or more persons becomes an unlawful assembly if the common object 

o? the persons composing the assembly is any of the following : 

bv means of criminal force or show of criminal force to overawe the Govern- 
^ ^ ment or any public servant in the exercise of its lawful powers or to take posses¬ 
sion of any property or to deprive any person of the enjoyment of his incor- 
noreal rights to enforce any right or supposed right or to compel any person 
to do what he is not legally bound to do or to omit what he is legally entitled 

to do 

to resist the execution of any law or legal process ; 
to commit mischief or criminal trespass or other offence. 

^ 4 - lai of the Indian Penal Code does not declare the mere assemblage of men. 
Section 1 What it requires is that in order to be illegal it must be inspired by 

however large, Indian Constitution does not guarantee any general right to bear 

an ‘ing Arms Act, which imposes restrictions on possession of arms, has been 

upheld.^®^ 

xh. Prevention of Sedition Meetings Act. 1911 empowers the State Gover^ent to 
I .L whole or any part of a State to be a proclaimed area. Thereupon no public meet- 
declare the wn^ discussion of any subject likely to cause disturbance or public excite- 

ing for the furtne^ distribution of any written or printed matter relating to any 

ment or for tne proclaimed area, unless written notice of the mien- 

such subjects sn and place of such meeting has been given to the 

tion to or the Commissioner of Police, as the case may be. at least three days 

District . permission to hold such meeting has been obtained in writing from the 

Orslric^t Ma^^trate or the Commissioner of Police, as the case may be. 

rtfficers also have power under Section 30, Police Act, 1861, to issue licences 

« -’^“"the Tnditions on which assemblies or processions are to take place so as to avert 
defining the conn dUperse any assembly or procession conducting itself 

a disturbance maintain order on the 

contrary neighbourhood of places of worship during the time of worship. Further 
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in of emergency certain specified class of Magistrates have power to issue orders under 
Section 144, Criminal Procedure Code, imposing restrictions on holding of public meetings. 

Section 107 of the Criminal Procedure Code gives power to a Magistrate to obtain 
security for keeping the peace, from any person who is likely to commit a breach of the peace. 
It is not necessary that the person boimd over should have actually committed the breach 
of the peace. Section 111 of the Criminal Procedme Code provides that the Magistrate 
acting under Section 107 has to make an order in writing setting forth the substance of the 
information received, the amount of the bond, the term for which it is to be in force and the 
number, character and the class of sureties (if any) reriuired. The restrictions imposed by the 
corresponding section of the old Or. P. C. were held reasonable and in the interest of 
public order.^® 

Section 129 of the Criminal Procedure Code authorises a Magistrate or a police officer 
to disperse any unlawful assembly and also any assembly “likely to cause a disturbance to 
public peace**. Section 152 of the Indian Penal Code makes it an offence for an assembly 
not to disperse after a lawful command to do so has been given .by a Magistrate or a police 
officer. 

A much more difficult situation arises when the meeting is itself, lawful and conducted 
without any Intention to commit a breach of the peace. Nevertheless such a naecting may, 
in times of political or sectarian excitement, provoke public disorders and the difficult question 
arises as to whether the citizen shall be deprived of his lawful right because its very exercise in 
a manner perfectly lawful will excite others to a breach of the peace. In England, in Betty v. 
Gilibanks^ it has been held that mere knowledge that opponents are likely to cause disorder, 
does not turn an otherwise lawful assembly into an unlawful assembly. The decision pro¬ 
ceeded on the basis that an act does not become imlawful because doing it may cause another 
to commit an imlawful act. But the recent decision of Duncan v. Jones^^ appears to have modi¬ 
fied the law laid down in Betty's case. The effect of that decision is that a Magistrate or the 
police may take any steps that are necessary to prevent a breach of the peace if reasonably 
apprehended. In India too, holding of public meetings, otherwise lawful, may in emergency 
be prevented, if in the opinion of an appropriate authority such action is deemed necessary.*® 
There is, however, no right to hold meetings on the lands belonging to others.** After the 
amendment of the Constitution in 1963, reasonable restrictions in the interests of the sove¬ 
reignty and integrity of India on the freedom of assembly are also permissible. 

In Babulal Parate's Case**, it was observed that the right of citizens to take out pro¬ 
cessions or to hold public meetings flows from the right in Article 19(lXb) to assemble peace¬ 
ably and without arms and the right to move anywhere in the territory of India. It is, there¬ 
fore. obvious that the State cannot impose unreasonable restrictions. In Himat Lai K. Shah 
V. Commissioner of Police**, the Supreme Court upheld Section 33(lKo) of the Bombay Police 
Act, 1951 which enables the Commissioner to make rules to regulate assemblies and pro¬ 
cessions. The power to regulate would include the power to give prior permission to be 
obtained for holding assemblies or processions as it becomes necessary to regulate the con¬ 
duct and behaviour or action of persons constituting such assemblies or processions in order 
to safeguard the rights of citizens and in order to preserve public order. However, no rule 
can be prescribed prohibiting all meetings or processions. The State can only noake regu¬ 
lation in aid of the right of assembly of each citizen and can impose reasonable restrictions 
in the interest of public order. Thus Rule 7 which empowered the Commissioner to refuse 
permission to hold a public meeting was struck down as being ultra vires Section 33(1)(<7) 
which does not authorise framing of rules to regulate the conduct, behaviour or action of 
’persons before an assembly is constituted. 
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Right to take oat proccsalons.—As pointed out above, the right to take out a procession 
is implicit in the right of hreedoxn of assembly. In Manzar Hascm v. Syed Mohammad 
Zamar^^t the Privy Council held that there is always a right to conduct a religious procession 
along highways, but it should be done in a way as not to obstruct the general public user and 
subject to restrictions imposed by the State. No one section of the community can claim the 
exclusive right of using the roads. In another case^*^, the Privy Council held that once an 
electric company was granted a Ucence to instal wires at a particular height, it implied that 
they had been given the power to abridge the public right to carry through the streets, objects 
iXKizias) of a greater height. 

CXauss (IXc)—F rbbekjm of Association 

Article 19(1X<^) declares that all citizens shall have the freedom to form associations 
or unions. Obviously, the right to form an association includes the right to continue ic.^ 
The freedom to establish associations also implies the negative right of not joining associations 
or unions, but it is doubtful if the negative right of not joining an association or union can 
also be regarded as a Fundamental Right.®* 

The right to form associations does not involve or carry with it the concommitant right 
that such union should be able to achieve the objects which might be supposed to underlie the 
formation of an association.*® Thus, to illustrate, the right to form trade unions should not 
lead to the conclusion that trade unions have a guaranteed right to an effective collective 
bargaining or to strike either as a part of collective bargaining or otherwise. The right to 
strike or the right to declare a lock-out may be controlled or restricted by an appropriate 
industrial legislation and the validity of such legislation would have to be tested not with 
reference to the criteria laid down in clause (4) of Article 19, but by totally different con¬ 
siderations. ^ 

The right to form associations implies that several individuals get together and form 
voluntarily an association vrith a common aim, legitimate purpose and haying a coi^unity 
of interest. The right extends inter alia to the formation of an association ot union. In 
D A V. College v. State of Punjab^^, the Supreme Court held that compulsory affiliation of an 
educational institution to a University did not interfere with the freedom of D. A. V. Swiety 
at it could not insist that its activity of imparting the education should also be allowed to go 
on unrestricted. The right to form associations also implies that the persons for^g an 
associauon have the right to continue to be associated with only those whom they voluntardy 
admit in the association. This right can be effective only if it is held to include withm the 
right to continue the association with its composition as volimtanly a^eed upon by the persons 
foming the association. Thus the right to form assomatmn mcludes the right to its conti¬ 
nuance Hence an Act which does not merely regulate the administration of the affairs of 
a society but also altered its composition is not valid.^s 

In O K Ghosh v. E, X. Joseph^^, Rule 4-B of the Central Civil Services (Conduct) Rules 
h' h laid down that no Government servant shall join or continue to be a member of any 
^ ^ocialion of Government servants : (i) which has not, within a period of six months 
fr^Tts formation, obtained the recognition of the Government under the rules prescribed in 
that behalf, or 00 the recognition in respect of which has been reposed or withdrawn by 
the Goveriment under the said rules, were held invalid by the Supreme Court because right to 
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form an association was conditioned by the existence of the recognition of the said asso> 
ciation. The Fundamental Rights guaranteed by Article 19 can equally be claimed by Govern¬ 
ment serva-.ts but the condition of recognition made the right of association ineffective and 
illusory. The Constitution does permit the imposition of reasonable restrictions on the 
right in the interests of public order, but in the case before the Court, the restriction was not 
reasonable because the recognition could be refused on considerations which had no con¬ 
nection with public order. In Ramkrishnaiah v. President, District Beard, Nel/ore^*, the 
validity of a Government order requiring municipal teachers not to join unions other than 
those officially approved was challenged on the ground that it was violative of the freedom to 
form associations. The Court upheld the objection. 


There is, however, no breach of this freedom where the Government, under the rules 
relating to the service, are entitled to terminate the employment of an employee if the termi¬ 
nation is made for the reason that the employee is a member of the Communist Party. The 
interpretation is that since the employee is not prevented from being a member of the Com¬ 
munist Party, there is no violation of Article 19(1K<?) if» tn consequence of his being a member 
of the Communist Party, he loses his service. In P. Balkotaiah v. Union of Inditfi^, the Rail¬ 
way Service Rules enabled the Government to terminate the services of Government servants 
at their pleasure. The services of the appellants had been terminated and they challenged 
the order and the argument was that action had been taken against the appellants under 
the rules because they were Communists and trade-unionists and, therefore, the order ter¬ 
minating their services amounted in substance to a denial to them of the freedom to form 
association which was guaranteed under Article 9(l)(c). The Court held that no right of the 
appellants was violated, observing as follows : 

The orders do not prevent them from continuing to be Communists or trade- 
unionists. Their rights in that behalf remain after the impugned orders precisely what 
they were before. The real complaint of the appellants is that their services have been 
terminated ; but that involves, apart from Article 311, no infringement of any of their 
constitutional rights. The appellants have no doubt a Fundamental Right to be con¬ 
tinued in employment by the State, and when their services are terminated by the State, 
they cannot complain of the infringement of any of their constitutional rights.*^ 

The right of association, like other individual freedoms, is not unrestrained. Clause 
(4) empowers the State to impose reasonable restrictions on the exercise of-freedom of asso¬ 
ciation and union in the interests of ^’public order” and morality. The expression “public 
order” has the same meaning in both clauses (2) and (4) of Article 19. It is virtually synony¬ 
mous with public peace, safety and tranquilllity.*’ The restriction can be said to be in the 
interests of public order only if the connection between the restriction and public order is 
proximate and direct. Indirect or farfetched or unreal connection between the restriction 
and public order would not fall within the purview of the expression “in the interest of public 
order”.^^ The Sixteenth Amendment to the Constitution adds one more permissible ground, 
namely the sovereignty and integrity of India. 

In State of Madras v. V. G. Row^, a law of the Madras Legislature which empowered the 
State Government to declare by notification in the Official Gazette an association unlawful 
on the ground that it constituted a danger to the public peace or interfered with the main¬ 
tenance of the public order was challenged on the ground of imposing an unreasonable res¬ 
triction on the right of freedom of association. The impugned law required the Govern¬ 
ment notification declaring an association unlawful to specify the grounds for the action and 
give reasonable period to make a representation. Provision was also made for an Advisory 
Board before which the Government was to place the notification and the representation. 
The Advisory Board, after considering the material, was to submit its report to the State 
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Government. If the Advisory Board found that there were no sufficient grounds for declaring 
the association unlawful, the Government was required to cancel the notification. The Court 
held that the restrictions were not reasonable because the law had made no provision for 
judicial review against the order of the Government, and, therefore, factual existence of the 
grounds was not a justiciable issue. Existence of the Advisory Board could not be substituted 
for judicial enquiry. Another ground for holding the restrictions unreasonable was that there 
was no provision for adequate communication of the Government's notification under Sec¬ 
tion 15(2)(6) to the association and its members or office-bearers. The only provision was 
for publication in the Official Gazette whose “publicity value by no means is great, and may 
not reach the members of the association”. The Court distinguished its decision in the earlier 
case of Dr. N.'B. Khare v. State of Delhi^^. In that case, the Supreme Court had held that the 
subjective satisfaction of the Executive for passing an externment order did not constitute an 
unreasonable restriction, for, firstly, externment of individuals, like preventive detention, is 
largely precautionary and based on suspicion. Secondly, there is an element of emergency 
requiring prompt steps to be taken to prevent apprehended danger to public tranquillity. 
These features were absent in the grounds on which the Government was authorised under 
Section I5(2)(6) to declare an association unlawful. In the course of the judgment Pataujali 
Sastri, C. J. said : 

The formula of subjective satisfaction of the Government or its officers, with an 
Advisory Board thrown in to review the materials on which the Government seeks to 
override a basic freedom guaranteed to the citizens, may be viewed as reasonable o^y 
in very exceptional circumstances and within the narrowest limit, and cannot receive 
judicial approval as a general pattern of reasonable restrictions on Fundamental Rights. 


The right to form associations or unions has a very wide and varied scope including all 
sorts of associations—political parties, clubs, societies, companies, organizations, partner¬ 
ships, trade unions and indeed every body of persons. The existing Indian law allows com¬ 
plete liberty of association for any lawful object, so long as no particular statutory pro^sion 
e g . conspiracy, is infringed. A conspiracy is an agreement to do an unlawful act «>r to do 
^ la^ul act by lawful means. But where an agreement is to do a lawful act by unlawful 
means, no crit^nal liability arises under the Indian law unless an overt act .s done m pursuance 

of such agreement.*® 

Trade unions.-Trade unions have come to emoy a special status. Industrial disputes 
trade unions. such serious dimensions as to threaten the tran- 

and kindred matters demand the attention of the Government and the 

quilhty of ^ Unions Act, 1926. is the basic enactment for the regulation of trade 

Legislature. The imposes a statutory obligation on the employers to recognise and 

unions in India. The Ac* prescribed conditions, 

deal with trade unions specifying cenam y 

w for which labour unions are brought into being and exist is colleciive bar- 
• or conditions of work. But, the right to form unions guaranteed by sub- 

gaming ahou K Article 19 does not carry with it a Fundamental Right in the union 

clause ° Achieve every object for which it was formed. Accordingly, trade unions have 
so formed ^ effective collective bargaining or to strike, either as part of collective 

no gu^^^^ otherwise, ' The right to declare a iock-out may be controlled or restricted by 
bargaining legislation and the validity of such legislation would have to be tested 

not**i^*th reference to the criteria laid down in clause (4) of Article 19. but by totally different 

considerations.** 

The Industrial Disputes Act, 1947, is an important enactment dealing with the trade 
onions It sets up a conciliation machinery for settling labour disputes. Prior resort to the 
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conciliation provided under the Act, is made obli^tory in all disputes in public utility services 
and is optional in the case of other disputes.. The Act prohibits strikes and lock-outs during 
the pendency of conciliation and adjudication proceedings. 

The Industrial Disputes (Appellate Tribunal) Act. 1950. provides for the establishment 
of an Appellate Tribunal to hear appeals from decisions of an industrial tribunal. This Act 
also prohibits the employees of industrial establishments from going on strikes during the 
pendency of an appeal before the Tribunal and Section 27 of the Act provides that any person 
who instigates or incites others to take part in or otherwise acts in furtherance of a strike or 
lock-out, which is illegal under this Act, shall be punishable with imprisonment for a term 
which may extend to six months. In Raja Kulkarni v. State of Bombay*^, Sections 24 and 27 
of the Industrial Disputes (Appellate Tribunal) Act, 1950. were held to impose no restrictions 
either upon the freedom of speech and expression or to the freedom to form associations of the 
textile workers. 

Clause (lKt>) —Freedom op Movement 

Article 19(1)(</) guarantees to a citizen the right to move freely throughout the terri¬ 
tory of India. This right overlaps the right guaranteed by clause (c), namely, the right to 
reside and settle in any part of the territory of India. The right to move means the right of 
locomotion and the qualifying adverb “freely” connotes that the freedom to move is without 
a restriction and is absolute, i. e., to move wherever one likes, whenever one likes, and how¬ 
ever one likes, subject to any valid law enacted under clause ( 5 ).^^ This also implies the 
freedom of all citizens to go wherever they like in the territory of India without any kind of 
restriction whatsoever. They can move not merely from one State to another State, but 
also from one place to another within the same State. 

Extemment or internment orders e. g., orders requiring a person to leave a certain area 
or not to enter a certain area or not to leave a certain area would, no doubt, curtail the free¬ 
dom guaranteed in clause (1)(</). Hence, a law authorising extemment or internment to be 
valid roust fall within the liroits of permissible legislation in clause (5), namely, restrictions 
on the exercise of the right of the freedom of movement must be reasonable and in the interests 
of the general public or for the protection of the interest of the Scheduled Tribes. 

In N. B. Khare v. State of Delhi*^^ the validity of the East Punjab Safety Act, 1949, which 
empowered the District Magistrate and the State Government to pass extemment orders, 
was challenged by the petitioner who had been served with an extemment order by the District 
Magistrate of Delhi directing him not to remain in the District of Delhi and immediately to 
remove himself therefrom. His contention was that the order imposed unreasonable res¬ 
trictions on the citizen’s right to move freely, firstly, because the Act leaves to the subjective 
satisfaction of the Executive if a person is to be extemed and secondly, because the Act does 
not fix any maximum period beyond which the order cannot continue. The Supreme Court 
rejecting the contentions of the petitioner held that the Act is not invalid because the dis¬ 
cretion to make an extemment order is given to the State Government or the District Magis¬ 
trate, on the subjective satisfaction of the Executive, without any provision for judicial review. 
Such power is reasonable in an emergency. As to the second contention, since the Act was 
of limited duration, there was no possibility of an order of extemment being made for 
an indefinite period. 

Section 7 of the Influx From Pakistan (Control) Act, 1949*®, empowered the Central 
Government by general or special order to direct the removal from India of any person (which 
included an Indian citizen also) to enter India from any place in Pakistan unless he was in 
possession of a permit or. in case the person was not domiciled in India or Pakistan a valid 
passport as required by the Indian Passport Act. In Ebrahim Wazir Mavat v. State of 
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Bombay*-"^, the appellant, a citizen of India, who returned to the country without a permit. Was 
arrested and ordered to be deported to Pakistan. It was contended that Section 7 of the 
Act which permitted the Government to deport a citizra to Pakistan was unconstitutional, for 
it imposed unreasonable restrictions on the freedom secured to the citizens under Article 
19(1)(^ and (e) under clause (S). The Court by m^ority held Section 7 of the Act invalid and 
ruled that a law which subjects a citizen to the extreme penalty of a virti^l forfeiture of his 
citizenship upon conviction for a mere breach of the permit regulations or upon a reasonable 
suspicion of having committed such a breach can hardly be justified upon the ground that it 
imposes a reasonable restriction upon the Fundamental Right to reside and ^ttle in the country 
in the interests of the general public. Gulam Hasan. J. delivering the majority judgment 

said : 

We are not prepared to acixde to the contention urged by the Solicitor-General 
that a citizen of India who returns to the country without a permit or without a valid 
permit commits such a grave offence as to justify his expulsion from the country.*® 


In State oj M. P. v. Baideo Prasad*^, the petitioner by an order passed by the State of 
Madhya Pradesh under Section 4<fl) of the C.P. and Berar Goondas Act, 1946, was extern^ 
from a district. He filed a writ petition in the High Court challenging the validity of the order 
on the ground that the Act itself was ultra vires. The Supreme Court a«:epted the plea of the 
petitioners and held that where a statute empowers the specified authorities to take preventive 
action against the citizens, it is essential that it should expressly make it the duty of the said 
authorities to satisfy themselves of the existence of conditions precedent to the exercise 
power. Under Section 4, the District Magistrate can proceed against a person without being 
reauired to come to a formal decision as to whether the said person is a ^oonda or not and no 
opportunity is given to a person to show that he is not a gconda. Moreover, the Act no- 
where indicated the test to be applied in determining whether » f««on is a gWa or noh 
Thus, though the object and purpose of the Act prima facte attracted ^icle 19(5), ^ 

part of the Act, viz. Sections 4 and 4(n), imposed unreasonable ''““>‘=hons the ^a M- 

teed under Article 19(l)(d). To protect the pubUc from fte harmful effects of p os 
freedom of movement of prostitutes may be restricted. 

In State of M. P. v. Bharat SingIfiK Section 3(1)(*) of the M. R Public Security Act 

1959 whS. authorised the State Government to order a Person to res.de or remam .n s^ 
1^5^, wnicn auinoriicu Pradesh as may be specified m the order, was challenged 

place or within such area m XS 19(1^. Under the Act, if the person 

as being ® directions he could be removed to the area or place desig- 

so ^^d^ako^^^pu^nlshed with imprisonment. The Act did not give any opportunity 

nated and could ® . being heard before the place where he was to reside or remain 

^he Diace ^lected^could be one in which the person might have no residenUal 
was select^. m«ans of subsistence. He might not be able to secure the means of 

acTO^odation selected. Further, the section did not indicate the extent of the place 

arS its dist^ce from the residence of the person externed or whether it was inhabit^ 
or the nowhere laid down that the person directed to be removed would 

^ “«*lovided any residence, maintenance or means of livelihood in the place selected. 

^ held that the restriction was unreasonable and therefore void. In Kharak Singh v. State 
Regulation 236 of the U. P. Police Regulations permitted surveillance of a suspect, 
^ e of its aspects were held un-constitutional but it was held that the watching and shadow- 
•n^of susoects for the purpose of keeping a record of their movements and activities did not 

infringe the right to move freely.**-* 
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There is no violation of the Fundamental Rights of a citizen to move freely throughout the 
territory of India and to reside and settle therein if a person, who is violating the rules of the 
market made under the authority of an Act of the Legislature, is evicted from the precincts 
of the market, but not from his hearth and home.®® 

Of the existing Indian laws, the Official Secrets Act, 1923, may be cited as an Instance 
of the restriction on free movement imposed in the interests of the general public. Under 
the Act, a person is denied access to “prohibited places”. Section 2 of the Act defines “pro¬ 
hibited places”. A person who approaches, inspects, passes over or is in the vicinity of, or 
enters any prohibited place commits an offence under the Act. These restrictions are neces¬ 
sary to preserve the security of the State. The interests of the general public embrace public 
security, public order and public morality.®^ Similarly, r^lrictions may be imposed on 
movement and travelling to prevent or control epidemics, etc. 

The second ground for restriction is to protect “the interests of scheduled tribes”. This 
has been incorporated in the Constitution to protect aboriginal tribes in India which are mostly 
settled in Assam. Scheduled tribes are as a class backward though they have their own dis¬ 
tinctive culture, language, customs and manners. It was considered necessary to empower 
the State to impose restrictions upon the entry of outsiders to the areas inhabited by these 
tribes. An uncontrolled mixing of the tribes with the people of other sections is likley to 
produce undesirable effect upon the unsophisticated tribal people. 

Clause (1)(e)—Freedom of Residencb 

As pointed out above, the purpose of this clause is also to remove internal barriers within 
the territory of India so as to enable every citizen to travel freely and settle down in any part 
of a State or Union territory. This freedom is subject to reasonable restrictions in the in¬ 
terests of general public or for the protection of the interests of any scheduled tribe. Thus, 
prostitutes may be restricted to carry on their trade within a specified area and accordingly 
may be required to reside in or to remove from particular areas.®® Restrictions of residence 
of habitual offenders have been upheld as imposing reasonable restrictions on the right to 
free movement and residences.®* Reasonable restrictions are also permitted in the interests 
of the protection of the scheduled tribes. Thus, in D/tan Bahadur Ghorti v. 5/ore®’, a custom 
prevailing in a tribal area that no Nepali or foreigner would be allowed to stay in the area 
without the permission of the Deputy Commissioner, was held valid under Article 19(5) as 
being a reasonable restriction in the interests of the protection of the scheduled tribes. 

Clause (1)(f)—Freedom of Property 

Article 19(1)(/) of the Constitution guarantees the Fundamental Right of the citizens 
to acquire, hold and dispose of property. The right is subject to Article 19(5) which says that 
nothing in Article 19(1)(/) shall affect the operation of any existing law in so far as it imposes, 
or prevent the State from making any law imposing, reasonable restrictions on the exercise of 
any of the rights conferred by the said sub-clause either in “the interests of the general public” 
or for “the protection of the interests of any scheduled tribe”. 

The expression “property” is a term of wide connotation.®® It is not only the thing 
which is the subject-matter of ownership, but includes also the dominium or the right of owner¬ 
ship or of partial ownership.®* The expression is indicative and descriptive of every possible 
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interest which the party can have.*^ It embraces within its purview both corporeal and 
incorporeal rights.*^ The Supreme Court has said®* that there is no reason why the word 
‘property* as used in Article 19(lX/)of Constitution should not be given a liberal and wide 
connoUtion and should not be extended to those well-recognized types of interests which 
have the insignia or characteristic of “proprietary right’* “Property”, as a legal concept, 
is the sum of a bundle of rights and in the case of tangible property would include the right of 
possession, the right to enjoy, the right to destroy, the right to retain, the right to alienate 

and so on.®® 


But it is not that all valuable rights are property. Thus, the right of a mutwallu it has 
been held®®, is not property, and so is the right of a ‘ Tilkayat*^^ of Nathdwara to the possession 
and the management of the Temple property not property. Again, the right of a bare licensee 
or the right of shareholders of a company to elect directors or to apply for winding up are not 

It has been held that where an assignment of a right is colourable, the assignee 
has no property of which he can claim protection under Article 19(1)C0-*® The right to get 
«rivv purses under Article 291 is a legal right. From that it follows that it is a right enfor«- 
ahle through the courts of law. That right is undoubtedly a property. A right to receive 
SLh ^ants annually is considered to be a property.®* So also the right to pension accrued 
^ a Government servant in accordance with pension rules is property within the meaning 

of Article 19(1)(/).’® 

The freedom guaranteed is “to acquire, hold and dispose of property”. “To a^uire” 
“lo attain or to gain**. In private law there are four principal modes of acquisition of 
^rXty prescription', agreement and inheritance. All these modes of acqnh- 

^ff^rooerty should be considered to be within the ambit of this freedom. The words to 
hold” i^n “to own”, or in other words, “to possess and enjoy”. The word “dispose” 
means to pass over into the control of someone else. 
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it was held that the clause applies equally to concrete as well as to abstract rights of property 
and again re-affirmed in 5". M. Transport iPvt.) Ltd. v. Shankaraswamigal Mutt^^. 

A tax which has not been imposed in accordance with law would infringe the Funda¬ 
mental Right guaranteed under Article 19(1)(/) of the Constitution.’* Even a tax levied 
in accordance with law will be violative of the Fundamental Right of property/if the tax is 
confiscatory in character, i.e., if the r^gnitude is such as to eliminate the owner or to compel 
him to part with the taxed property for payment of tax assessed on him or if it destroys the 
business of the person taxed.’* A tax law is not invalid merely because the tax imposed by 
it is very heavy,’® or because it retrospectively validates a tax.” A licence fee on a cinema 
house in Calcutta fixed in 1948 at Rs. 600 per year was increased to Rs.6,000 in the year 1958. 
It was held that the increase, though large could not be challenged on the ground that it 
amounted to expropriation as the seating capacity of the house collected about Rs. 1,000 
per show.’® 

Reasonable restrictions.—Article 19(5), as we have pointed out above, permits the im¬ 
position of reasonable restrictions on each of the constituent elements of property, namely, 
to acquire, hold and dispose of, in the interests of the general public or for the protection 
of the interests of any scheduled tribe. Ordinarily, the individual proprietary rights are 
respected, unless a clear case is made out for imposing restrictions thereon, in the interests 
of general public, and even then, the restrictions sought to be imposed must not be arbitrary, 
but have reasonable relation to the object sought to be achieved. There must be harmonious 
balancing between the Fundamental Right declared by Article 19(l)(/)and the '^social controP’ 
permitted by Article ]9(5).’* 

Whether a restriction is in the interest of the general public or not is a justiciable issue. 
The phrase “In the interests of the general public” means the same thing as “in the public 
interest”,*® and will include public order, public health, morality, etc. In a number of cases, 
restrictions on the freedom of property have been upheld on the ground of their being in 
the interests of the general public. Thus, the Rent Control and Eviction Acts passed by the 
various State Legislatures, though imposing important restrictions on the landlords to hold 
and dispose of property, have been sustained on the ground of their being necessary in the 
public interest in times of shortage of accommodation.®^ 

Likewise, a law limiting the size of holdings in the hands of a single individual to a 
specified limit®^ or a law promoting consolidation of holdings has been upheld®* as being in the 
interests of the general public. Though, liquor is property, but a ban on possession, sale, 
consumption or use of liquor has been upheld as a reasonable restriction in the public interest.** 

Limitations imposed on owners of land by Municipal bye-laws to construct buildings 
have been held valid.®* 


Under Section 178-A(1), Sea Customs Act, if a public officer, in discharge of his official 
duties, entertains a reasonable belief that the gold in possession of a person is smuggled gold. 
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then it would be for that person to prove that it is not smuggled. The Supreme Court has 
held^® that Section 178>B(1) placing the burden of proof on the holder of smuggled gold is 
protected by Article 19(5), being in the interests of the general public, since a widespread 
smuggling in gold would destroy national economy and hamper economic stabili^ and pro¬ 
gress. 


A law which provides for reduction of rent to the level at which the rents prevail in the 
neighbouring areas cannot be said to be an unreasonable restriction on the right of a land¬ 
lord to hold property.*’ 

The amalgamation of the Bengal Steel Corporation with the Iron & Steel Company 
brought about by an Act of the Legislature has been upheld on the ground of its being for the 
benefit of the country.*® The grant of bonus under the U. P. Industrial EHsputes Act is a 
reasonable restriction in the interest of establishing good relations between the management 
and employees.*® 


The law of pre-emption giving the right of pre-emption to a co-sharer imposes a reason¬ 
able restriction on the right to acquire, hold, and dispose of property and is in the interests of the 
general public, because if an outsider is introduced as a co-sharer in a property, it will make, 
common management extremely difficult and destroy the benefits of ownership in common.®* 
Likewise, where the sale is of property having a common outer entrance with other properties, 
the right of prior purchase given to the owners of such property is a reasonable restriction 

under clause (5).®^ 


The law which prohibited eviction of a tenant dwelling in a slum area even after a decree 
has been obtained from a civil court, except with the previous permission in writing of the 
competent authority, who could in granting or refusing such permission take into considera¬ 
tion the availability of alternative accommodation, was upheld as a reasonable restriction 
in the interests of the general public.®* The Court said : 

It was not suggested that slum dwellers would not constitute “the general public” 
and that if a legislation-was designed to grant them protection, it could not be justified 
as one in the interests of the general public, because, obviously the interests of such a vast 
number of the population in the country, their health, well-being and morab would, 
aoart even from themselves, necessarily impinge upon and influence, for good or evil, 
the health, safety. weU-bcing and moraUty of the rest of the community as well.®* 

Section 96 of the Criminal Procedure Code which authorises search and seizure of docu- 
for the purposes of investigation does not constitute an unreasonable restriction on the 
ri^t to etuoy property because it is only a temporary interference for the limited purpose 

of an investigation.®* 

In Vivian Joseph Ferreira v. Bombay Municipality^^^ the impugned provisions which 
sed a on residential buildings including those which were in good and sound 
impO tio^ were held to be a reasonable restriction in the interest of the general public. 


Instances of unreasonable restrictions.—The restriction under clause (5) of Article 19 
be valid must not be an unreasonable restriction. Thus Section 112 of the Ajmer Tenancy 
^d Land Records Act, 1950, provided that if a landlord habitually mfringed the rights of a 


M ColUctor of Customs v. Jfathela Sam- 

1^2 SC 316: (1962)3 

786: PukhrM v. D. /2. iToAh, AIR 1962 

SC 1559 : (1962) Sujro 3 SCR 866. 

of Madras v. Kannepallty AIR 

Prasad w. Indian Iron & Steel 

CoTpn. v. StaU of 


AIR 1962 SC 1476: (1962) Supp 3 SCR 
724. 

91. Prem Dulari v. Rai Ktanarip AIR 
1967 SC IfiTa: (1967)3 SCR 273. 

92. JyoH Pershad v. Union Te r r ito r y , 
AIR 1961 SC 1602: (1962)2 SCR 125. 

93. Ibid., p. 1613. 

94. M. P. Sharma v. Satish Chandra, 
1954 SCR 1077 : AIR 1954 SC 300. 

95. (1972)1 see 70. 



Art. 19] 


FUNDAMENTAL RIGHTS 


S3 

tenant under the Act» he could be deemed to be a landlord disqualified to manage own 
property and the property could be taken under the management of the Court of Wards. 
The determination of the question whether a landlord had **habitually infringed the rights of 
his tenants** was left to the Court of Wards. A petitioner whose estate was taken over by the 
Court of Wards* questioned the validity of power conferred on the Court of Wards. 
The Court held that the said section was void as being an unreasonable restriction on the 
right to property* as the restriction made the enjoyment of the right depend upon the mere 
discretion of the Executive. The Court said : 

When a law deprives a person of possession of his property for an indefinite period 
or time merely on the subjective determination of an executive ofiScer* such a law can 
on no construction of the word **reasonable” be described as coming within that ex¬ 
pression, because it completely negatives the Fundamental Rights by making its enjoy¬ 
ment depend on the mere pleasure and the discretion of the Executive* the citizen affected 
having no right to have recourse for establishing the contrary in a civil court. 

The law of pre-emption based on vicinage, i.e., giving the right to pre-empt to owners of 
adjoining property, creates an unreasonable restriction on the right to-hold and dispose of 
property. Such a law is really meant to prevent strangers* i.e.* people belonging to different 
religion, race or caste from acquiring property. A division of society into groups and ex¬ 
clusion of strangers from any locality cannot be considered reasonable and in the interests 
of the general public in the state of society in the present day.®^ The law of pre-emption 
on the ground of vicinage is an unreasonable restriction on the freedom of property whether 
the pre-emption is claimed under a statute or under a custom.®® 

Orissa Hindu Religious Endowment Act* 1939* passed for the better administration 
and governance of certain religious endowments, made provision for the settling of a scheme 
to ensure administration of the endowed property by the Commissioner of Hindu Religious 
Endowments* but there was no provision for taking recourse to a court against his order. 
In Jagannath v. State of Orissa^^y the Supreme Court held that it was an unreasonable restric¬ 
tion upon the right of property of the superior of the Math to authorise an executive officer to 
settle a scheme without the intervention of any judicial tribunal. 

The custom which totally prohibits alienation of property is unreasonable and violates 
the Fundamental Right of a citizen of India to hold and dispose of property.^ 

Section 12(A) of the Bombay Sales Tax Act which penalized dealers alleged to have 
collected any amount of sales tax in contravention of the provisions of the Act by forfeiting 
the amount so collected without any reasonable inquiry into the facts was held to impose an 
unreasonable restriction on freedom of property.® 

Article 19(1X0 not excluded by Article 31.—The earlier view® was that if the effect of a 
law was the extinction of rights of the owner in a property, he could not challenge the validity 
of the law under Article 19(1)(/). Cases of deprivation of property fell within the purview 
of Article 31 and not of Article 19(1)(/). The reasoning was that Article 19(l)(/), read with 
clause (5) postulates the existence of property which can be enjoyed and over which rights can 
be exercised because otherwise the reasonable restrictions contemplated by clause (5) could 
not be brought into play. If there is no property which can be acquired* held and disposed 
of, no restriction can be placed on the exercise of the right to acquire, hold and dispose of it, 
and as clause (5) contemplates the placing of reasonable restrictions on the exercise of those 
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rights, it must follow that the article postulates “the existence of property over which these 
rights can .be exercised*’. However, this view was overruled later, and, it was held by the 
Supreme Court in K. K. Kochuni v. State of Madras^, that a law depriving a citizen of his 
property is not excluded from the purview of Article 19(1)(/) and clause (5). Under certain 
circumstances, a law for deprivation may amount to a reasonable restriction.^* The latter view 
was reiterated in R. C. Cooper v. Union of Jndia^, and it was made clear that Article 19(1)(/) 
is a positive declaration in the widest terms of the right to acquire, hold and dispose of, pro* 
perty subject to restriction imposed by law in the interests of the general public. The guarantee 
under Article 19(1)C/) does not protect merely an abstract right to property, it extends to 
concrete rights as well. Article 19(5) is a broad generalisation dealing with the nature of 
limitation which may be imposed by law on the right to property. The guarantee under 
Article 31(1) and (2) arises out of the limitations imposed on the authority of the State by 
law to take over the individual’s property. The true character of the two provisions is not 
different. Clause (5) of Article 19 and clauses (1) and (2) of Article 31 are parts of a single 
pattern. Article 19(1)C/) enunciates the basic right to property of the citizens and Article 19(5) 
and clauses (1) and (2) deal with limitations which may be placed by law, subject to which 
the right may be exercised. Limitations prescribed for ensuring due exercise of authority of the 
State to deprive a person of his property and of the power to compulsorily acquire his pro¬ 
perty are, therefore, specific classes of limitations on the right to property falling within Article 
19(1)(/)* If there is no public purpose to sustain compulsory acquisition, the law violates 
Article 31(2). If the acquisition is for a public purpose, substantive reasonableness of the 
restriction which includes deprivation may, unless otherwise established, be presumed, but 
enquiry into reasonableness of the procedural provisions will not be excused. 


The Twenty-fifth Amendment made in December, 1971 made certain changes in Article 
31 The new Article 31(2-B) provides that nothing in Article 19(1)(/) shall affect any such 
law as is referred to in Article 31(2). This provision nullifies the relationship of Article 19(1)(/) 
with Article 31(2) as enunciated in the Cooper Case. Another insertion as new Article 31(c) 
provided that notwithstanding anything contained in Article 13, no law giving effect to the 
policy of the State towards securing the principles specified in Artice 39(b) or (c) shall be 
deemed to be void on the ground that it is inconsistent with or takes away or abridges any of 
the rights conferred by Articles 14. 19 or 31. This provision curtails very much the Funda¬ 
mental Right to property as guaranteed by Articles 19 and 31. In Kesavananda Bharati v. 
State of Keraia^t the provision was partly upheld by a majority of 7 against 5 (Jaganmohan 
Reddy, J. declaring it valid subject to certain conditions). For fuller discussion see 

Article 31C (infra). 

Clause (i)(o)—jF REEDOt^oF Trade and Occupation 

Article 19(1)(^) of the Constitution guarantees that all citizens have the right to practise 
any profession or to carry on any occupation or trade or business.’ The freedom is not un¬ 
controlled. for clause (6) of the article authorises legislation which (f) imposes rcasiJhable 
restrictions on this right in the interests of the generaljpublic ; (n) prescribes professional or 
technical qualifications necessary for carrying on any profession, trade or business ; and 
(/•7) enables the State to carry on any trade or business to the exclusion of private citizens, 
wholly or partially. The right to carry on a business would include the right to close down 
or relinquish or sell the business.’ It will be noted here that sin<^ a b usiness is also property, 
clauses cases, overlap.® 

Reasonable restrictions in th6 interests ot the general public.—Under this heading firstly, 
the restriction imposed must be required in “the interest of the general public” and secondly, 
it must be a “reasonable restriction.” “ 
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In order to determine the reasonableness of the restriction, regard must be had to the 
nature of the business and conditions prevailin^in that trade. It is obvious that these factors 
must differ from trade to trade andmo hard and fast rules concerning all trades can be laid 
down.® Thus trades in noxious or dangerous goods or trafficking in women may be prohibited 
altogether and there is nothing unconstitutional in the laws doing so. But trades which are 
not illegal or immoral or injurious to the health and welfare of the public, though may not be 
altogether suppressed, can be regulated or their evils mitigated in the interests of the general 
public. In other words, the pursuit of any lawful trade or business may be made subject 
to such conditions as may be deemed essential by the Legislature to the safety, health, peace, 
order and morals of the community : 

Some occupations by the noise made in pursuit, some by the odours they engender, 
and some by the dangers accompanying them, require regulations as to the locality in 
which they may be conducted. Some, by the dangerous character of the articles used, 
manufactured or sold, require also special qualifications in the parties permitted to use, 
manufacture or sell them.^® 

In some cases it was contended that a particular activity or business did not come within 
the scope of a Fundamental Riglit under Article 19(lXg^) since it was immoral or dangerous. 
The Supreme Court, however, has taken the view that whether an activity or business comes 
within the purview of Article 19(1)(^) should not be determined by applying the standards 
of morality obtaining at a particular time in our country. Standards of morality can afford 
a guidance to impose restrictions, but cannot limit the scope of the right.^^ While the scope 
of the right is not to be determined by the morality of the trade or business, there are activities 
which, it would be reasonable to suppose, do not come within the ambit of this freedom such 
as trading in adulterated food^® or gambling.^® 

The Supreme Court decisions illustrating the reasonable restrictions in the interests of 
the general public may be noted here. 

(n) During the period of emergency, it is necessary in the interests of the general public 
lo impose control on the production, supply and distribution of commodities essential to the 
life of the community. It is for this reason that Parliament passed the Essential Supplies 
(Temporary Powers) Act, 1946^^, authorising the Central Government to make orders from 
time to time controlling the production, supply and distribution of essential commodities. 
The objects of the control are stated to be ‘"maintaining or increasing supplies of any essential 
commodity or for securing their equitable distribution and availability at fair prices”. The 
number of commodities held essential are mentioned in the Act. The requirement of permit 
to transport such commodities by road or rail or other means of transport is not an unreason¬ 
able restriction. If transport of commodities by rail or other means of conveyance is left 
uncontrolled, it may seriously hamper the supply of these commodities.Likewise, the 
fixation of maximum prices of such commodities would not be an unreasonable restriction 
on the freedom of trade, provided that the controlling authority in determining the prices acts 
on some formula which is not unreasonable.^® Again, the freezing of stocks of foodgrains 
is reasonably related to the object which the Essential Supplies (Temporary Powers) Act, 
1946, is intended to achieve, namely, to secure the equitable distribution and availability 
at fair prices and to regulate transport, distribution, disposal and acquisition of essential 
commodities, such as foodgrains.^’ However, an order made under clause (5) of the Sugar 
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(Control) Order, 1 966, which released sugar for sale in the open market but allowed only twenty- 
six days for its disposal was held as constituting unreasonable restriction on the right to occu¬ 
pation as the period of twenty-six days was too short for the despatch of sugar out of the 
States in wdiich it was produced.^® 

In the matter of Control Orders, in determining the reasonableness of a restriction 
imposed by law in this field of industry, trade or commerce, the mere fact that some of those 
who are engaged in these are alleging loss after the imposition of law will not render the law 
unreasonable.^® 


iby The Minimum Wages Act, 1948, empowers the State Government to fix minimum 
rates of wages in regard to workers of each of the industries scheduled therein after taking 
into consideration the report of the Committee appointed under Section 9 of the Act. Under 
the Act, the Government fixed Che minimum wages of the workers in the tile Industry. The 
petitioner claimed the Act invalid, being an unreasonable restriction on the freedom to carry 
bn business guaranteed by Article I9(l)(g) inasmuch as the Act did not define what is mini¬ 
mum wage and made no provision for taking into consideration capacity of the employer to 
pay. The Supreme Court held®® the Act valid, observing : 

In an under-developed country which faces the problem of unemployment on a 
very large scale, it Is not unlikely that labour may offer to work even on starvation wages. 
The policy of the Act is to prevent the employment of such sweated labour in the interests 
of the general public and so, in prescribing the minimum wage rate the capacity of the 
employer need not be considered. What is being prescribed is minimum wage rates 
which a welfare State assumes every employer must pay before he employs labour. 


(c) Section 7 of the Punjab Trade Employees Act, 1949, which directs that the shops 
and establishment to which it applies shall remain closed one day in a week, is not invalid 
because the object of the law is to ensure the health and efficiency of the worker who forms an 
essential part of the community and in whose welfare, therefore, the community is vitally 
interested. The restrictions imposed by Section 7 would, therefore, be clearly saved by Article 
19(6) of the Cons^ution, even in its application to the shops entirely conducted by the owner 
and his family.® *^r^or the same reasons laws regulating the hours of employment of employees 
and opening and closing hours of establishments cannot be said to constitute an unreason¬ 
able restriction on the right to carry on trade or business.®® 


(d) The imposition of licence fees or requirement of a licence from a person who wants 
to engage himself in a trade or occupation amounts to a restriction on the freedom guaranteed 
by Article 19(l)(g). Their validity is, therefore, open to be examined under clause (6) of the 
same article. But the requirement of a licence from traders engaged in the business of essen¬ 
tial commodities has been a common method of achieving the objects of the Essential Supplies 
Act and is not necessarily an unreasonable restriction.®® 

At the same time if the condition for granting licence is unreasonable, it will be held 
violative of the guarantee of freedom of trade and business. 


Under Section 8 of the Cinematograph Act, 1952, the State of Madras issued two noti¬ 
fications in pursuance of which the District Magistrate impend certain conditions in the 
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licence granted to the appellant who owned a cinema theatre. The appellant in P. M. Sheshadri 
V. District Magistrate^ Tanjore^^ objected to condition 4<n) of the licence which was as fol* 
lows : 

The licensee shall exhibit at such performance one or more approved films of such 
length and for such length of time, as the Provincial Government or the Central Govern¬ 
ment, may, by general or special order, direct. 

The Supreme Court held that the impugned condition did not amount to a reasonable 
restriction within the meaning of Article 19(6) and was, therefore, void and had no legal 
effect as against the Fundamental Right of the appellant under Article 19(1)(^). In the 
course of the judgmerr^e Court observed : 

A condition couched in such wide language is bound to operate hardship upon 
the cinema business and cannot be regarded as a reasonable restriction. It savours 
more of the nature of an imposition than a restriction. It is significant that the condi¬ 
tion does not profess to lay down that the approved films must be of an educational or 
instructional character for the purpose of social or public welfare. We think, there¬ 
fore, that condition (u) as it stands at present amounts to an unreasonable restriction 
on the right of the licensee to carry on his business and must be declared void as against 
the Fundamental Right of the appellant under Article 19(1)(^).^^ 

It may be pointed out that a fee for obtaining licence is quite distinct from taxes. A 
citizen cannot claim exemption from the taxing power of the State simply because he is exer¬ 
cising one of the Fundamental Rights guaranteed to him by the Constitution. For instance, 
a citizen cannot claim exemption from income-tax simply because the tax is levied on the 
income derived by practising a profession or carrying on a trade. But when the taxing power 
of the State is used to impose a fee by way of a condition precedent to the exercise of the 
Fundamental Right, obviously, such an imposition would amount to a restriction on the right, 
for without payment of such fee the business cannot be carried on at all.*® The purpose of 
the tax is to raise revenue and while it may indirectly afi'ect seriously a person in his profession 
or trade, it does not stand in the same category as licence fee which is levied with the avowed 
object of regulating a trade or occupation. Even so, an illegal tax is always an unreasonable 
restriction and will necessarily violate the freedom of the citizen to carry on (lis trade, occu¬ 
pation or business.**^ 

(e) Creation of monopoly rights in favour of a person or body of persons to carry on any 
business prima Jade affects the freedom of trade. But it cannot be said that in no circum¬ 
stance the exclusion of competition so as to create a monopoly is justified. The nature of the 
business will be an important element in determining the legality of the exclusion of com¬ 
petition in any particular case. Thus, the law may create a monopoly to sell liquor in favour 
of one or more persons. It goes without saying that sale of intoxicating liquors by retail 
cannot be claimed as a privilege which can be exercised by all citizens.*® At the same time 
to create a monopoly in respect of trades which all could carry on, would be an unreasonable 
restriction.*® 

Likewise, if to effectuate a particular import policy, the law empowers the Govern¬ 
ment to entrust imports of certain goods to selected agencies or channels, it would be a reason¬ 
able restriction in the interest of the general public, notwithstanding that this would create 
a monopoly in favour of the agency selected for the purpose.®® 
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if) The word ‘restiiction* used in clause (6), as also in ‘clauses (2) to (5)’ is wide enough 
to include cases of total prohibition also Accordingly, even if the effect of a law is the eU- 
mination of the dealers from t^ trade, the law may be vaUd, provided that it satishes the test 
of reasonableness otherwise. 'Clause (4) of the Non-ferrous Metal Control Order, 1958, 
completely eliminating the dealers from the trade in imported coffee, was, under the condi¬ 
tions, held justified in the public interest.®® 


In Epari C. Krishna Moorthy v. State of Orissa^^y a retrospective law was challenged as 
imposing unreasonable restrictions on the guaranteed right to carry on a trade or business. 
The Court held that while the retrospecUve operation of the Act may be taken into consi¬ 
deration in determining the reasonableness of a restriction, it is not a decisive test. Equally, 
it would be inappropriate to hold that because the retrospective operation covers a long 
period, the restriction imposed by it is unreasonable.®^ 

Unreasonable restrictions.—As regards unreasonable restrictions, the vital principle 
which has to be kept in mind is that the restrictive law should strike a proper balance between 
the freedom guaranteed under Article 49(l)(g) and the social control permitted by clause (6) 
of Article 19 The restriction must not be of an excessive nature beyond what is required in 
the interest of the public. The Supreme Court decision in Chintanmn Kao v. State of M. P.®® 
is a leading case on the point. In that case the constitutionality of a Madhya P/adesh Act 
which empowered the Government to prohibit all persons residing in certain areas from 
encaging in the manufacture of bidis was challenged. The impugned law had been passed with 
the obiect of as stated in the preamble, providing the supply of adequate labour for agricul¬ 
tural purpos^ in bidi manufacturing areas of the province. The Court held the impugned 
Act void for it was much in excess of the purpose of the Act. 

It goes much in excess of that object- The statute as it stands, not only 

compels those who can be engaged in agriculture work from not taking other 
avocations, but it also prohibits persons who have no connection or relation to agricul- 
- tural operations from engaging in the business of bidi making and thus earning their 

livelihood.®’ 


The object of the Act was to keep sufficient labour supply for agricultural purposes and could 
well be achieved by restraining the employment of agricultural labour in the manufacture of 
of bidis during the agricultural season. ^ 

On the same principle it has been held in M. H. Quareshi v. State of Bihar^^y that an Act 
in so far as it prohibits the slaughter of cows of all ages and calves of cows and calves of 
hLiffaloes male and female, is constitutionally valid, but in so far as it totally prohibits the 
slaughter of she-buffaloes. breeding bulls and working bullocks (cattle and buffaloes), without 
nrescribing any test or requirement as to their age or usefulness, it infringes the right of a 
citizen under Article 19(1K^) and is to that extent void. Similarly in Mohd. Faruk v. State 
of M P ®®» the M. P. Municipal Corporation Act, 1956, made it obligatory upon the ^rpora- 
tion to make adequate provisions for the construction, maintenance and regulation of a 
«;lauehter house. Acting under Section 432 which authorises the Government to modily 
and^peal any bye-law made by a Corporation authorised to do so under Section 432, the 
Government by a notification cancelled the confirmation of bye-laws, made by the Jubalpur 
Municipality in so far they related to bulls and bullocks. This resulted in prohibiting the 
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slaughter of such animals. It was held by the Supreme Court that the notification infringed 
the Fundamental Right of the petitioner guaranteed by Article 19(l)(g)« as the power to 
cancel the bye-laws cannot be exercised in an arbitrary manner. It was observed that the 
sentiments of a section of a community may be hurt by permitting the slaughter of bulls and 
bullocks. However, a prohibition imposed on the exercise of a Fundamental Right to carry 
on an occupation, trade or business will not be regarded as reasonable, if it is imposed not in 
the interest of general public but merely to respect the susceptibilities and sentiments of a 
section of the people whose way of life, belief or thought is not the same as that of the clai¬ 
mant. 

Again, a law which confers arbitrary and uncontrolled power upon the executive in the 
matter of regulating trade or business can not be held reasonable. Thus, in Dwarka Pd. v. 
State of U, P.*^t Section 4(3) of the U. P. Coal Control Order, 1953, was declared void on 
the ground that it committed to the unrestrained will of a single individual to grant, withhold 
or cancel licences in any way he chose, and there was nothing in the Order which could ensure 
a proper execution of the power or operate as a check upon injustice that might result from 
improper execution of the same. Section 4(3) of the U. P. Coal Order was in these terms : 

The licensing authority may grant, refuse to ^ant, renew or refuse to renew a 
licence and may sustain, cancel, revoke or modify any licence or any terms thereof 
granted by him under the Order for reasons to be recorded; provided that every power 
which is under this Order exercisable by the licensing authority shall also be exercisable 
by the State Coal Controller or any person authorised by him in this behalf. 

In C. Lingam v. Government of India^^^ the Supreme Court upheld Section 3(2)(rf) of 
the Essential Commodities Act, 1955, which conferred power on the executive authorities 
to issue orders imposing restrictions on movement of rice and paddy except on permits issued 
by them. This was so even though there was no provision for an append or revision against 
the order of these authorities as was the case in the Dwarka Prasad case. It was pointed out 
that the power had been entrusted to one of the highest officers and the fact that there was 
no provision for appeal was not of much consequence. The Dwarka Pd. case was distin¬ 
guished on the ground that there the power could be exercised by any person to whom the 
State Coal Controller might authorise to act in that behalf. 

In Mineral Development Ltd. v. State of Bihar^^, the power to cancel the licence for 
mineral rights under Section 25 of the Bihar Mica Act of 1948, was held a reasonable restric¬ 
tion because the cancellation could be only for specified reasons and also it was necessary 
before cancelling the licence to give an opportunity to the licensee to make a representation. 

Accordingly, where power is conferred on the Executive to regulate and control the 
exercise of the freedom conferred by Article 19(l)(g> it is necessary that the law which does 
so should either lay down the circumstances or grounds on which the power may be exer¬ 
cised or indicate the policy to achieve which the discretion is to be exercised. 

In other words, to sustain the reasonableness of the restriction, the Act must furnish sufficient 
guidance to the Executive in the matter of the exercise of discretionary power. It is, how¬ 
ever, not necessary that such guidance or policy should in all cases be expressly and speci¬ 
fically stated. It is enough if such guidance can be found on a fair reading of the Act and 
the other concerning circumstances.^^ 

In Harakchand v. Union of India^^, Section 100 of the Gold (Control) Act, 1968, which 
imposed upon a dealer a statutory obligation to take all reasonable steps to satisfy himself 
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as to the identity of persons from whom the gold was bought, was struck down by the Supreme 
Court, as imposing an unreasonable restriction on the freedom of trade and occupation as 
it did not specify the nature of steps which the dealer was supposed to take for satisfying 
himself in this regard. Also Section 88 of the Act which made the dealer vicariously liable 
for the acts of his employees was held as imposing an unreasonable restriction as it did not 
restrict such liability to acts done during the course of employment but extended it to past 
contraventions committed by the employees. However, it does not necessarily mean that a 
Legislature cannot make laws so as to give retrospective operation to its provisions. The 
Madras General Sales Tax Act, 1964 levied sales tax on all kinds of mineral oil including non- 
lubricant mineral oil for giving effect to a Madras High Court decision. The amendment 
gave retrospective effect to the levy so that it became payable since the passing of the Act. 
The Act was challenged as giving restrospective effect and, therefore, imposing unreasonable 
restriction upon the freedom of trade. But the Supreme Court upheld the impugned Act.^® 

In Corporation of Calcutta v. Calcutta Tramways Co. Ltd.^"^, the appellant issued an 
order stating that the premises of the respondent were used by it for purpose which were 
dangerous to life, health, and safety of the public and consequently, it must take out a licence 
and pay fee. The respondent attacked Section 437 of the Calcutta Municipal Act, 1951, 
which made such orders of the Corporation conclusively final. The Supreme Court held the 
law unreasonable, observing : “the vice of the provision is that it makes the opinion of the 
Corporation, however capricious or arbitrary it may be or however unreasonable on the face 
of it may be, conclusive and non-justiciable”.®® 

Technical qualifications.—A law laying down professional or technical qualifications 
necessary for practising any profession or carrying on any occupation, trade or business is 
saved. Some of the enactments which would fall under this category are the Bar Councils 
Act (Act 8 of 1949), the Legal Practitioners Act (Act 1 of 1840), the Indian Medical Degree 
Act (Act 27 of 1933), the Medical Council Act (Act 102 of 1956) and the Pharmacy Act (Act 8 
of 1948). It would be noted that there is no condition of reasonableness as to the quali¬ 
fications prescribed for carrying on any profession or trade. It follows that the courts wilt 
have no power to decide if the technical or professional qualifications laid down by a law in 
respect of any trade or busin-e.ss arc reasonable or not. 

Slate trading and suo.nopc*!v.—Clause (6)(/i), which v/as added by the amendment in 
J951, makes it clear that the fieedoru of profession, trade or business conferred by i^licle 
19(.i)(i') will not be unceisiood tc mean to prevent the Stale from undertaking, either directly 
or through a corporation owned or cootroiled by it, any trade, business, industi'y or service, 
whether to the exclusion., complete or partial, of citizens or oilierwise. In other words, the 
creation of State monopolies shall not be considered to deprive a citiasen of the freedom o 
trade and occupation. The validity of a law creating State monopoly or permitting nationali¬ 
zation of a trade or business shall not be open to cnaiJenge either on the ground that the 
restrictions imposed by it are unreasonable or that they are not in the interests of the genera 
public.*® 

Esplamiiig the effect oi aiucndmcct in clause (6) of Article 19, the Supreme Court in 
Sjghir Ahffiad v. State of U. observed : 

The new clause in Artic le 19(6; has no doubt been introduced with a view to pro¬ 
viding that a State can create a monopoly in its favour in respect of any trade or business , 
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but the amendment does not make the establishment of such monopoly a reasonable 
restriction within the meaning of the first clause of Article 19(6). The result of the 
amendment is that a State would not have to justify such action as reasonable in a court 
of law and no objection could be taken to it on the ground that it is an infringement 
of the right guaranteed under Article 19(l)(g) of the Constitution. 

The amendment accordingly excludes all argument in regard to the alleged ousting 
of private business and the creation of monopoly in favour of the State.^^ 

Sub>clause (2) of Article 19(6) is couched in very wide terms. Under it, the State can 
make law for carrying on business or service to the exclusion complete or partial of citizens 
or otherwise. There are no limitations on the State*s power to make laws conferring mono¬ 
poly on itself in respect of an area or person or persons to be excluded.^^ 

A law relating to '*a State monopoly*' cannot in the context include all the provisions 
contained in the said law whether they have direct relation with the creation of the monopoly 
or not. The said expression should be construed to mean the law relating to the monopoly 
in its absolutely essential features. If a law is passed creating a State monopoly, the court 
should enquire ’vhat are the provisions of the said law which are basically and essentially 
necessary for creating the State monopoly. It is only the essential and basic provisions which 
are protected by Article 19(6)(ii). If there are other provisions made by the Act which are 
subsidiary, incidental or helpful to the operation of the monopoly, they do not fall under 
the said part and their validity must be judged under the first part of Article 19(6). Further, 
if such a law directly affects any other of the several rights guaranteed by the seven sub-clauses 
of Article 19(1), the validity of the law has to be justified under the relevant sub-clauses per¬ 
mitting reasonable restrictions on such rights. Thus, to illustrate, fixation of purchase price 
of the goods in respect of which the "State monopoly" is created is not necessarily an essential 
part of the monopoly. The reasonableness of the fixation of the price will therefore be tested 
under the earlier part of Article 19(6) and also under clause 5 of Article 19 if the law affects 
directly the freedom of the property also.®’ Following the distinction between incidents of a 
business which are essential and necessary and those which are subsidiary or incidental, it 
was held by Shah, J. in the Bank Nationalisation Case^^y that the impugned law which pro¬ 
hibited the named banks for carrying on the banking business was a necessary incident of 
the business assumed by the Union and hence was not liable to be challenged under Article 
i9(6}(r7) in so far as it affected the right to carry on business. 

In Vrajlal v. State of M. F.®®, Section 5 of the M.P. Tendu Patta (Vyaparviniyam) Adhi- 
niyam, 1964, was questioned as not satisfying the requirement of Article 19(5) and (6). The 
Act created a State monopoly in the trade of tendu leaves and Section 5 prohibited anyone 
except those mentioned therein, to purchase or transport tendu leaves. A grower was 
permitted to transport them within the unit where these grew. A purchaser from the State 
Government could transport them under a permit to his warehouse situated outside the unit, 
and every subsequent movement of the leaves required a fresh permit. The Akadasi Test^^ 
was applied to strike down Section 5 of the Act, as the restrictions on the transport of tendu 
leaves were not an ‘integral part of the trade monopoly’, and therefore, must satisfy the re¬ 
quirements of clauses (5) and (6) of Article 19. The Supreme Court held that Section 5 was 
valid in so far as it required the transport of tendu leaves under permit to move them from the 
unit where the purchaser had puichased them to his warehouse'outside the unit and from there to 
the branches or to his sattedurs. However, in so far as a permit was required for their further 
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distribution by the sattedars to the mazetdooty it constituted an unreasonable restriction on 
this right under Article 19(1X^). 

Normally when the State carries on any trade or industry it must carry it on either 
departmentally or through its officers appointed in that behalf, but there may be some trade 
or business in which it would be inexpedient to undertake the work of trade or business depart¬ 
mentally or with the assistance of State service. In such cases, it would be open to the State 
to employ the services of agents provided the agents work on behalf of the State and not 
for themselves.®* 

20. P rotectio n in resp^t of conviction for offences.-^l) No person shall 
be convicted ot any oSence "except for violation of a law in force at the time 
of the commission of the act charged as an offence, nor be subjected to a penalty 
greater than that which might have been inflicted under the law in force at the 
time of the commission of the offence. 

(2) No person shall be prosecuted and punished for the same offence 
more than once. 

(3) No person accused of any offence shall be compelled to be a witness 
against himself. 

Our Constitution in Articles 20 and 22 provides certain safeguards to .the persons ac¬ 
cused of crimes. The protection .sscured by this article may conveniently be considered 
under the headings of (1) ex post facto laws, (2) double jeopardy, and (3) prohibition against 
self-incrimination. 

Clause (1)—Ex Post Facto Laws 

The right secured by clause (1) corresponds to the provisions against ex laws 

of the American Constitution which declares Chat no ex post facto laws shall be passed. 
Broadly speaking ex post facto laws are laws which voided and punished what had been law¬ 
ful v/hen done. “There can be no doubt” said Jagannathadas, J., “as to the paramount 
importance of the principle that such ex post facto laws which retrospectively create offences 
and punish them are bad as being highly inequitable and unjust”.®^ 

\ The hrst part of clause U) lays down that no person siiaJl be convicted,of any offence 
except for violation of a law in force at the time of the commission of the act charged as an 
offence. This means tnat a peison can only be convicted of an offence if the act charged 
against him was an offence under the law in force at the date of the commission pf the act; 
If at the date of the conunission of an act, such commission was not prohibited by a law then 
in force, no future legislation prohibiting that act with retrospective effect will justify a convic¬ 
tion for such commission. In other words, if an act is not an offence at the date of commission, 
no future law can make il an oftencc.®* Thus, where the rule made applicable from 1-7-61 was 
published in the Gazette of 7-7-6;, it was held that the rule could not be applicable in respect 
of acts committed before 7-7-61.**^ If non-payment of the Panchayat dues was not an offence 
on the day it fell due, the dcfauiier cannoi be convicted for his omission to pay under a 
law enacted subsequently, even if it covered older dues.*® 



f,f It is only retrospective criininuJ legislation tiiat is prohibited and not the imposition 

jf A civil liability retrospectively, i.e., if the statute fixes criminal liability for contravention of the 
V prohibition or command which is made applicable to transactions which have taken place 
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before the date of its enactment, the provisions of Article 20(1) will be attracted.*^ In Hati 
Singh M anufa ctu ri ng Co. y . Union of an Act passed in June, 1957, imposed on the 

employers closing their undertaking the bability to pay compensation to their employees 
since November 28, 1956. For failure to dischar^ the liability to pay compensation, a person 
could be imprisoned under the statute. The question was if the Act violated Article 20(1). 
The Court held that the liability was a civil liability and since the failure to discharge a civil 
liability is not an offence. Article 20(1) would not apply. Likewise, a tax can be imposed 
retrospectively.®* 


To prevent corruption among Government servants in their official dealings. Parliament 
in 1947, passed the Prevention of Corruption Act, which created the offence of criminal mis¬ 
conduct. Section 5(3) provided an additional mode of proving the offence punishable under 
the Act, for which any accused person was being tried. The additional mode was that by 
proving the extent of the pecuniary resources or property in the possession of the accused or 
any person on his behalf, and thereafter showing that that was disproportionate to his known 
sources of income and that fKe accused person could not satisfactorily account for such posses¬ 
sion, one could establish guilt. If the above facts were proved the section made it obligatory 
on the court to presume that the accused person was guilty of criminal misconduct unless 
the contrary was proved. Pin Sajjan Singh v. State of Punjab^^, Section 5(3) of the Act was 
assailed as violating Article 2<X1)- The argument was that to take into'consideration the 
pecuniary resources or property in the possession of the accused or any person on his behalf 
which were acquired before the date of the Act was giving the Act a retrospective operation. 
The Court rejected the plea of the accused and held that the Act had no retrosijective opera¬ 
tion. A statute could not be said to be retrospective because a part of the requisites for its 
action was drawn from a time antecede nt to its passage by the Legislature. fPyfe y 


The prohibition under Article 20(1) is not confined to the passing of ex post facto laws 
but extends also to the conviction or the sentence under such laws. It follows that the article 
prohibits all convictions or subjections to penalties after the Constitution, in respect of an 
ex post facto_ law whether such a law was a post-Constitution or pre-Constitution law.®* How¬ 
ever, it is not applicable to disciplinary proceedings.®® 


\ 


■y The second part of Article 20(1) guarantees that no person shall be subject to a penalty 
greater than that which might have been inflicted under the law in force at the time of the 
commission of the offence, ^n Kcdar Na^h B aioria v. State of W^'.B.®®, the accused committed 
an offence in 1947 under an Act wtuch then prescribea a punishment of imprisonment or fine 
or both. The Act was later amended and the punishment prescribed was enhanced by a 
further fine to be equivalent to the amount of money found to have been procured by the 
offender through his offence. It was held that the enhanced punishment prescribed by the 
amendment could not be applicable to the offence committed in 1947, because of the prohi¬ 
bition contained in the latter part of Article 20(1)./ But, arrest and detention of a person 
to realise the arrears of income-tax cannot be considered to be a penalty.®^y «_-- 

The second part of Article 20(1), as also the first part, applies only to cases of retros- 
p^ive increase of penalty for an offence and has no reference fo the retrospective increase 
of^civil liability. Thus a retrospective increase of a charge for unauthorised use of canal water 
does not fall within the prohibition because it does not increase the penalty or punishment 
for an offence. Unauthorised use of water is not an offence under the law.®® 
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The fine which could have been imposed upon the accused under Section 430, Pen^l 
Code, was unlimited. A law which provided for minimum sentence of fine on conviction 
could not be read as one which imposed a greater penalty than which might have been inflicted 
under the taw at the time of the commission of the offence where for such an offence there 
was no limit as to the extent of fine which might be imposed.®^ 

In Rattan Lai v. State of Punjab’^^y the accused, a boy of 16 years, was foimd guilty of 
having committed house trespass and having tried to outrage the modesty of a girl aged 7 years. 
The Magistrate awarded him rigorous imprisonment for six months and also imposed fine. 
The accused appealed to the Additional Sessions Judge, then to the High Court in revision, 
without taking the plea that he might be given benefit of the Probation of Offenders' Act, 1958, 
which came into force after the Magistrate had given his judgment. This Act was a refor¬ 
mative measure in the field of penology and provided that a person below 21 years of age should 
not ordinarily be sentenced to imprisonment. It was only after the High Court had dismissed 
the revision, that the appellant in a petition urged the Court to apply the Act to his case, 
which the High Court refused. The appellant approached the Supreme Court through special 
leave. The question for determination was whether an appellate court could apply the Act 
in respect of an accused who was convicted by the trial court before the Act had come into 
force ? The Supreme Court by a majority of two to one answered the question in the affir¬ 
mative. Subba Rao, J. who delivered the majority opinion, concluded that in considering 
such petitions, the rule of beneficial construction required that even an ex post facto law of 
the type involved in that case be applied to reduce the punishment. The majority opinion 
obviously reiterated the rule that an ex post facto law which only modified the punishment 
did not fall within the prohibition of Article 20(1). 

Law !o force.—“The law in force" must be the law which was factually in operation 
on the date of the commission of the offence and not the law which by legal fiction is made 
operative by virtue of the power of the Legislature to pass retrospective laws. Thus in Rao 
Shiva Bahadur Singh v. State of V. P?^ the accused had been tried for certain offences alleged 
to have been committed in February, March and April, 1949, under provisions of the V. P. 
Ordinance No. 48 of 1949, which was enacted on September 11, 1949. It was, however, 
provided in Section 2 of the Ordinance that it should be deemed to have been in force in 
Vindhya Pradesh from August 9, 1948. In other words, it was a retrospective criminal legis¬ 
lation and had the effect of making an offence out of an act which was not an offence at the 
time it was committed. The Court held that Section 2 violated Article 2CK1) and observed 

as follows : 

A law in force referred to therein must be taken to relate not to a law ‘deemed’ 
to be in force and thus brought into force but the law factually in operation at the time 
or what may be called the then existing law.... 

The phrase “law in force", as used in Article 20 must be understood in its natural 
sense as being the law in fact in existence and in operation at the time of the commission 
of the offence as distinct from the law “deemed” to have become operative by virtue of the 
power of the Legislature to pass retrospective laws. 

But prosecution and conviction for the violation of regulations made under the Mines 
Act 1923, which had been repealed and replaced by the Indian Mines Act, 1952, under which 
no fresh rules and regulations had yet been framed, did not violate the provisions of Article 
20(1) because the effect of Section 24 of the General Clauses Act in such a case is clearly that 
all the rules and regulations framed under the old Act, which had the force of law. were to 
remain in force until replaced by new rules and regulations framed under the new Act except 
where they were inconsistent with any of the provisions of the new Act. Moreover, such rules and 
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regulations were not only to remain thus in force, but also were to be deemed to be formulated 
under the new Act.’® 


Section 24 of the Bombay Rents, Hotels and Lodging House Rates Control Act, 1947, 
provides that no landlord without just or sufficient cause shall cut off or withhold any essential 
supply or service enjoyed by the tenant in respect of the premises let to him. In Kanaiyatai 
V. Indumati T. Potdar^^ where this section came to be construed, the question was : Is it 
enough that this essentia! supply should have been “enjoyed*’ by the tenant at any past time, 
however remote, or that it should have been enjoyed at any time after the coming into effect 
of the Act ? The Court held that the section makes it essential that the particular essential 
supply should have been enjoyed by the tenant at some time when the Act was in force. If. 
on the other hand, the section were construed in the sense that the supply should have been 
enjoyed at some time in the remote past, i.e., before the Act was enforced, the act of the land¬ 
lord, when it was committed, may not have been penal ; but the same act would become 
penal on the coming into effect of the Act. In that sense it would amount to ex post facto 
legislation, and would come within the prohibition of Article 20(1) of the Constitution. 

It is necessary to notice that what is prohibited under Article 20(1) is only conviction 
or sentence under an ex post facto law and not the trial thereby. Such a trial under a pro¬ 
cedure different from what obtained at the time of the offence or by a court different from that 
which had the competence at the time cannot ipso facto be held to be unconstitutional.’^ 


Clause (2)—Double Jeopardy 

The right secured under clause (2) is grounded on the common law maxim *'nemo debet 
bis vexari" —a man shall not be brought into danger for one and the same offence more than 
once. / If a person is charged again for the same offence in an English court, he can plead, 
as a complete defence, his former acquittal or conviction, or as it is technically expressed, 
lake the plea of "^autrefois acquit" or "autrefois conyict". 

/ The correspondiug provision in the American Constitution is embodied in dial part 
of the Fifth Amendment vs'hicb declares that no person shall be subject for the same offence 
to be put twice in jeopardy of life or limb. \.The principle has been recognised in the existing 
law in India and is enacted in Section 26 of the General Clause Act, 1897 and Section 300 
of the Criminal Procedure Code, 1973. 

/ Although these were the materfels which f ormed t.he background of the Fundamental 
Right given in Article 20(2) of the Constitution, the ambit and content of guarantee are much 
narrower than those of the Common law in England or the doctrine of “double jeopardy’* 
in the American Constitution or Section 300 (old Seciion 403) of the Criminal Ihrocedure 
Code.’® 

In the American system the constitutional bar applies to the sccona prosecution irres¬ 
pective of the result of the first prosecution The constitutional safeguard can be pleaded 
to the second prosecution whether the accused was acquitted or convicted in the first pro¬ 
secution. The Common law principle is also the same. The rule in tlie Indian Constitution 
is different. In order to bring the case of a person within the prohibition of Article 2(X2) it 
must be shown that he had been ‘‘prosecuted’’ before & court and “punished” by it for the 
“same offence” for which he is prosecuted agam.| Accordingly, there can be no constitu¬ 
tional bar to a second prosecution and punishmeiu for the same offence unless the accused had 
already been punished in the first Instance. The Supreme Court has said’® : “ff there is 
no punishment for the offence as a result of the prosecution, sub-clause (2) of Article 20 has 
no application.” Subject to the qualification there must be a prosecution in both the instances. 
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What does the word “prosecution** mean ? Prosecution has no fixed meaning and is suscep¬ 
tible both of a wide and a narrow meaning.’^ But, as used in Article 20(2), it embodies the 
following three essentials : 

(o) There must be a person accused of an offence. The word “offence** has to be taken 
in the sense in which it is used in the General Clauses Act as meaning “an act or omission 
made punishable by any law for the time being in force”.’® 

(6) The proceeding or the prosecution should have taken place before a ‘‘court** or 
“judicial tribunal’*. Thus the Revenue authorities, like the Sea Customs Authorities, arc not 
judicial tribunals and the adjudging of confiscation, increased rate of duty or penalty under 
the provisions of the Sea Customs Act will not constitute a judgment or order of a court or 
judicial tribunal necessary for the purpose of supporting a plea of double jeopardy.’® Like¬ 
wise proceedings before a tribunal which entertains departmental or administrative enquiries 
cannot be considered as proceedings in connection with prosecution and punishment.” 

(c) The proceedings^ should have been taken before the judicial tribunal or court in 
reference to the law which creates offences. Thus, where an enquiry is held before a statu¬ 
tory authority against a Government se|want, not for the purposes of punishing for the offence 
of cheating and corruption but to advise the Government as to the disciplinary action to be 
taken against him, it cannot be said that the person has been prosecuted.*®^ 
no difference even if the authority making the enquiry is required to act judicially. 


Gajendragadkar, J. has stated the protection under Article 20(2) as follows : 

The constitutional right guaranteed by Article 20(2) against double jeop^dy can 
be successfully invoked only where the prior proceedings on which reliance is plac^ 
are of a criminal nature insUtuted or continued before a court of law or a tribunal m 
accordance with the procedure prescribed in the statute which creates the offMWj^ 
regulates the procedure.®* ^ 

There is no punishment within the meaning of Article 20(2) unless it is preceded by a 
in the sense explained above is well illustrated in MagPo^itssain v. St^l 
In that case, the appellant, a ^zeh of India, on arrival at the a^ort, aia|^ 
L:l^re that he had brought in gold with him. But on^search it found that he was rartying 
107 tolas of gold In contravention of the Government notification. The Customs 
.K took action against him under Section 167(8) of the Sea Customs. Act, 1878, and 

confiscated the”goid. Some time afterwards a complaint was filt^ in the Cot^ of the Oief 
ft2id?ncy Ma Jtrate against the appellant charging him with having ^mmittepbe offenc* 
under Section V of the Foreign Exchange Regulation Act^47. The ap^llant pleaaSd 
d?at his prosecution before IhTlHagisUate was in violation criRi Fundament^Right guaran- 
undL Article i0(2) because he had already been prpwuted and punished inasmurt as his 
M had been confiscated by/thc Customs Authorities. VThe Court held that the Sea Customs 
Aufhonlies is not a court or judicial triBunal and the adjudging of confiscation or thejncr««d 
rlti of duty or penalty under the provisions of the Sea Customs Act did not constitute a judg- 
‘ Jder of a court or judicial tribunal necessary for the purpose of supporting a plea 

Tdlubinfopardy '^e pri^edings taken before the Sea Customs Authorities were, th^ 
of doub , J P ; ,i f the appellant nor did the order of confiscation constitute a P““^- 

rnt infiictedTy a^uri or jud^ial tribunal on the appellant. The appellant couW not. 
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therefore, be said to have been prosecuted and punished for the sa.ne offence with which 
he was charged before the Chief Presidency Magistrate. 

l^S A Venka^raman v. Union of an enquiry had been made 

^hit ikinst hint chaJSng hint with having comtnitted The ub! 

seqJn?^r<^ution was challenged by the appellant on the ground 

institutional guarantee embodied in Article 2<K2). His plea was rejected on the ground 
^^t he PrieS^ng taken against him before the Commissioner unoer the Fnquir^s Act 
did not amount to a prosecution\because in an enquiry under the Act there was neither ^y 
Question of investigating an offence in the sense of an act or omission punishable by any la 

which made that act of omission an offence. The rule is the same TTon'thesare f^ts 
enquiry is set up after the acquittal of the accused in a criminal prosecution on the same facts. 

As pointed out above, the second prosecution must be for the ‘‘sameoffence’*. 
offences are distinct, there is no question of the rule as to double jeopardy being Applicable. 
Thus where the accused are sought to be punUhed for the offence under Sectmn 105, Insurance 

mted or ^rLde°up of different ingredicnls and therefore the bar of Article 20 ( 2 ). 
cable \Thc same offence would me@n an offence whose ingredients arc the same. In Leo 
Roy Frey v Supdt., District the petitioner was found guilty of an offence under section 

fo7(8) La Customs Act, and was punished as provided thereunder. Soon thereafter pro- 
s«uhon^r criminal conspiracy under Section I20-B. Pena! Code, was brougl^ against him^ 
Th^ rourt held that the second prosecution was not barfed since it was not_for the same 
offence Conspiracy is a different offence from the crime that is the object of the compiracy, 
because the coLpiracy precedes the commission of the crime and is complete before the 
^rfs Itten^ted or completed ; equally, the crime attempted or complied does no. require 
^rellent of conspiracy as one of its ingredients^ It will no'! aT' 
be distinct although some ingredients of the two offences are common. 

To attract the provision of clause (2). it is necessary that the first trial should have l^n 
fl court competent to hear and determine the case and to record a verdict of conviction 
of aSuittal If threourt is not so competent, the whole trial is null and void^and it cam.o. 
be sS*d that there has been prosecution and punishrnem same offence. K has been 

lield that Article 20(2) does not apply to a continuing offence. 

Double ieopardy aivd issue estoppel.—The pica of double jeopardy is to be distinguished 
from the rule of issue estoppel in. a criminal trial.««^ The rule of issue estoppel is that where 
iin issue of fact has been decided by a competent court on a former occasion and a finding 
has been reached in favour of an accused, such a rinding would constitute an estoppel or rej 
iudicata against the prosecution, not as a bar to the trial and conviction of the accused for a 
different or distinct offence but as barring the reception of evidence to disturb that finding 
of fact when the accused is tried subsequently even at a different trial- The rule is not the 
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same as the plea of double Jeopardy, because, ^tly, the rule does not introduce any variation 
in the Code of Criminal Procedure, either in investigation enquiry or trial and secondly, it 
does not prevent the trial of auy offence as does the rule of double jeopardy, but only precludes 
evidence being led to prove a fact in issue as regards which, evidence has already been led 
and a specific finding recorded at an earlier trial before a competent court. The rule, thus, 
relates OEily to the admissibility. The rule depends upon well-known doctrines which control 
the re-litigation of issues which are settled by prior litigation. 


The rule of issue estoppel ii^ criminal trial has been accepted and applied in India by 
the Supreme Court. Thus, in Pritam Singh v. State of Punjab^^, the accused made a state¬ 
ment leading to the recovery of a firearm which he was alleged to have used against the victims! 
He was prosecuted for possession of the'firearm and was acquitted, but the evidence of the 
possession of the firearm was used in the trial of murder charge against the same accused. 
This was held to be not permissible. The reasoning is that the acquittal in respect of the 
possession of firearm affected the admissibility of the same evidence in connection with the 
murder case, because the firearm could not at the same time be possessed as well as not pos¬ 
sessed by the accused.®^ Again, in Manipur Administration v. Bira Singi^^^Vae facts were that^ 
an order under S^tion 144 Criminal Procedure Code had been promulgated in Manipur 
on April 25. The respondent was taken into custody for defying the order and certain other 
acts done as a member of an unlawful assembly and charged under Sections 114, 149, 307, 
332 and 342 of the Indian Penal Code and sentenced to varying terms of imprisonment. The 
respondent had, however, been prosecuted earlier under Section 188, Indian Penal Code, for 
participation as a member of the same crowd as in the second prosecution but was acquitted 
by the appellate Court on the finding that he was not present at the place. The Supreme 
Court held that the rule of issue estoppel would apply, and the prosecution could not adduce 
evidence to set aside the finding of fact arrived at in the previous criminal trial of the accused. 


The Court made it clear that the principle of issue estoppel was different from the rule 
of double jeopardy incorporated in Article 20(2). To operate as a bar under Article 20(2), 
the second prosecution and the consequential punishment thereunder must be for the same 
offence, i. e., an offence whose ingredients are the same. 


It will be noted that the principle of issue estoppel has so far been applied against the 
prosecution. It is still a moot question as to whether the same principle of issue estoppel 
could be raised against an accused. In Manipur Administration v. Bira Singh^*^ the Court did 
not express any opinion on this question since it did not arise in that 

Clause (3)—pROnnimoN Against S elf-incrimination 

Clause (3) of Article 20 declares that no person accused of an offence shall be compeUed 
to be a witness against himself. This provision embodies the principle of protection against 
compulsion of self-incrimination which is one of the fundamental canons of the British system 
of criminal jurisprudence and which has been adopted by the American system and inedr^, 
porated in the Federal Constitution. The Fifth Amendment of the American Constitution 
provides that no person shall be compelled in any case to be a witness against himself." It has 
also, to a substantia! extent, been recognised in the ^minal administration of justice in this 
country by incorporation into various statutory provisions.®* f The Constitution of India 
raises the rule against self-incrimination to the status of a constiKitional prohibition. 

Analysing the terms in which the guarantee is contained in our Constitution, it may 
be stated to consist of the following three components : 

(1) it is a right pertaining to a person accused of an offence ; 
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(2) it is a protection against compulsion to be a witness ; and 

(3) it is a protection against such compulsion resulting in his giving evidence against 


^liimself. 

Person be accused of an offence. —The privilege under clause (3) is confined only to an 
accused i. e., a person against whom a formal accusation relating to the commission of an 
offence has been levelled which in the normal course may result in the prosecution.®® It 
is, however, not necessary, to avail the privilege, that actual trial or enquiry should have 
commenced before the court or tribunal. Thus a person against whom the first information 
reporLhas been recorded by the police and investigation ordered by the Magistrate can claim 
the benefit of the protection.®® Even if his name was not mentioned as an accused in the 
first information report, it will not take him out of that category if evidence, whether oral or 
circumstantial, points to the guilt of a person and he is taken in custody and interrogated 
on that basis. He becomes a person accused of an offence.®® In America the privilege against 
self*incrimination is not confined to the accused .only. It is also available to witnesses.®’ 
Under the English law, too. a witness is protected from answering questions which may lead 
to crirainallprosccution or any other pen^ty or forfeiture.®® The protection under clause (3) 
of Article 20 is confined to the accused only and is in accord with the existing rule of the Indian 
Evidence Act.®® A person served with summons under the Foreign Exchange (Regulations) 
Act, 1947, is an accused within the meaning of Article 20(3).^ 


In Romesh Chandra Mehta y. State of W. it was held that a person against whom 
an inquiry is made by the Customs OflScer under the Sea Customs Act is not a person “ac¬ 
cused 6f an offence*’, and therefore, evidence collected by examining him under Section 171-A 
of the Sea Customs Act, is not inadmissible by virtue of Article 20(3).j/ In Raja Narayanlal 
Bmilai v. M. P. Mir/ry®, the appellant who was the managing agent of a limited company 
was called to give evidence and produce documents before an enquiry held under Section 440 
of the Companies’ Act for investigation into the affairs of the company. The appellant 
pleaded the protection of Article 20(3). The Court rejected his plea.and-held that he could 
not b^said to be a person who was accused of any offence as required by Article 20(3). The 
general enquiry and investigation into the affairs of the company provided by the Act can¬ 
not be regarded as au investigation starting with an accusation contemplated in Article 20(3). 
To the contention of the appellant to give a liberal inteipretation to clause (3) of Article 20, 
as the courts in America had done, by extending the protection to ail proceedings where such 
evidence might tend to show that he himself cemmitt^ a crime, Gajendragadkar, J. speaking 
for the unanimous Court, refused the piea saying : 


For invoking the constitutioi^ right against testimonial compulsion guar^tecd 
under Article 2<K3). it must appear that a formal accusation has been made against the 
party pleading the guarantee and that it relates to the commission of an offence, which 
in the normal course may result in prosecution.® 


The condition that the person accused must have stood in the character of an accused 
person at the time he made the statement has again been reiterated in subsequent decisions.® 
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It is not enough that he^hould become an accused any time after the statement 
has been made.® 


2. Protection against compulsion to^be a yHtness .—The guarantee in Article 20(3) is 
against the compulsion ‘t 2 _be_a^witness*. ‘To be a witness* means making of oral or written 
stat^ent£jn a court or out of court by a person accused of an offence. In other words, 
it means imparting knowledge in respect of relevant facts by an oral statement or a statement 
in writing made or given in a court or otherwise. It will be emphasised here that ‘to be a 
witness’ is not equivalent'to ‘furnishing evidence* in its widest significance, that is to say* as' 
including not merely making of oral or written statement but also production of documents 
or giving materials which may be relevant at trial to determine the guilt or innocence of the 
accused. In the leading case of State of Bombay v. Kathi Katu a bench of the Supreme 

Court consisting of eleven Judges, diiagree^ig* with the interpretation iiT its earlier_ case* 
defined the scope of the protection thus : * ' __ 




It is well established that clause (3) of Article 20 is directed against self>incrimination 
by an accused person. Self>incrimination must me^ conveying information based 
upon the personal knowledge of the person giving the information and cannot include 
merely the mechanical process of producing dbcunfents in court which may throve a' 
light on any of the points in the controversy, but which do not contain any statement 
of the accused based on his personal knowledge. For example, the accused person 
may be in possession of a document which is in his writing or which cont^ns his sig¬ 
nature or his thumb-impression. The ^oduction of such a document, with a view to 
comparison of the writing or the signature or the impr^sion, is not the statement of 
an accused person, which can be said to-be of the nature of a persoriaL testimony. 


Hence, giving thumb-impression or impressions of foot or palm or fingers or specimen writings 
or showing parts of the body by way of identification are not Included In the expression ‘to' 
be a witness’.® , ” 

Section 94 of the Code of Criminal Procedure, 1898, empowers a criminal court as 
also a police officer to order any person to produce a document or thing in his possession for 
the purpose of any inquiry or trial. In Shyamlal Mohanhl State of Gujarat^^, the respon¬ 
dent, a money-lender, was prosecuted under the Money Lenders* Act for not keeping proper 
accounts. The prosecutor applied to the Magistrate lo compel the accused to produce the 
accounts but the Court refused to accede to the request in. view of Article 20(3).^^ The 
High Court having upheld the Magistrate, the State went in appeal to the Supreme Court. 
The two questions before the Supreme Court were : (1) whether Section 94, O. P. C., 
1898 applied to an accused person, (2) if so, whether the section was hit by Article 2(K3). 
The second question was not pleaded and considered. As to the first question, the 
Court was divided. Sikri, J. on behalf of the majority, held that having regard to the gencr^ 
scheme of the Criminal Procedure Code and the basic concept of criminal law. Section 94 
could not be applied to an accused. Moreover, if the Court construed Section 94 to include 
an accused, the protection of Article 20(3) would be of no value in a case where the accused 
was directed by the police to attend and produce a document. Shah, J. in a dissenting judg¬ 
ment, relied on the ground that the rule of protection against self-incrimination as under¬ 
stood in the United Kingdom having not been extended to India, an accused could well be 
called upon under Section 94 to produce documents or things in his person. But, since the 
respondents did not plead the unconstitutionality of the section, the question was left open 
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by the entire Court with Jbe result that the majority judgment dismissed the appeal, and the 
opinion of the minority was in favour of allowing the appeal.. 

The protection under Article 20(3) also does not extend to searches made in pursuance 
of a warrant issued under Section 96 of the Criminal Procedure Code.^® 

3. Compulsion be of giving evidence against himself prohibition is only against 
the compulsion of the accused to give evidence against himself. There is constitutional 
disability against an accused being a witness on his own behalf.'^ In Kalawati v. H.P. State^* 
the Supreme Court has held that Article 20(3) does not apply at all to a case where the con¬ 
fession is made by an accused without any inducement, threat or promise. Similarly, re¬ 
tracted confessions, although they have very little probative value, are not repugnant to this 
clause. 


To bring the evidence within the inhibition of Article 2(K3) it must be shown that the 
accused was compelled to make the statement having a material bearing on the criminality 
of the maker.’® ‘Compulsion’ here means what in law is called ‘duress’, which is explained 
as follows : 


Duress is where a man is compelled to do an act by injury, beating or unlawful 
imprisonment (sometimes called ‘duress’ in strict sense) or by the threat of being killed, 
suffering some grievous bodily harm or being unlawfully imprisoned (sometimes called 
menace or ‘duress’ per mines). ‘Duress’ also includes threatening, beating or imprison¬ 
ing of the wife, parent or child of a person.^* vL.> 


In Mohd. Dastagir v. Stale of Madras^’’, the appellant had gone to the bungalow of the 
Dy. Superintendent of "Police to offer him a bribe which was enclosed in a closed envelope. 
The police officer threw the envelope at the appellant v/ho took it up. Soon thereafter, he 
was asked by the police to produce the envelope and he took out from his pocket some currency 
notes which were seized by the police. The appellant pleaded that the currency notes seized 
by the police should not be allowed to be produced as ihat would amount to the admission 
of compelled evidence. The Court held that clause (3) did not apply firstly because no com¬ 
pulsion or duress was exercised against the accused and secondly because at the time the 
currency notes were seized he was not an accused. So also the tape lecorded evidence, which 
-is unknown to the accused, is not rendered inadmissible as the accused’s conversation was 
jjnot extracted under duress or compulsion.'*® 

K. Joseph Augusthi v. M. A. Narayatian^^ involved the legality of Section 45-G of 
the Banking Companies Act, 1949. Under this section, where an order has been made for 
the winding up of a company, the High Court may, on a report of the official liquidator, 
direct the holding of a public sitting of the coi^l for_thc public examination of promoters, 
directors.'audiiors, W. of the company, regau-ding lheir~cofl<luct and dealings in relation to 
the affairs of the bank. The appellant, who was ordered under .Section 45-G, to appear 
for the examination, challenged the validity of the order on the ground that this section was 
unconstitutional inasmuch as it contravened the Fundamental Right guaranteed to the citizen 
under Article 2<X3). Gajendragadkar, C. observed that Article 20(3) was inapplicable 
to the instant case, because the persons called for public examination under Section 45-0 
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were not accused of any offence.^ The fact that an accusation might follow the enquiry 
would not attract Article 20(3)- Admission of tape-recorded statements of the accused, 
in evidence though made without knowledge of the accused but without force or oppression, 
is not barred by Article 20(3).*^ . 



In A.P. Grain & Seed Merchants Association v. Union of India^^^ a provision of the Pre¬ 
vention of Food Adulteration'Act, 1954,'‘wEereby a certificate signed by-the Director of ^e 


Central Food Laboratory stating that a sample contains adulteration, shall be final and con¬ 
clusive evidence and that the vendor is not free to plead ignorance of the nature, substance 
or quality in defence, was attacked as being inconsistent with the guarantee of self-incrimi¬ 
nation. The Supreme Court upheld that clause. It was observed that the provision has 
been made with a view to secure formal evidence of facts without requiring the Director to 
remain present. The Director is a highly placed official, an expert in determining the nature, 
substance and quality of food, and is wholly disinterested in the result of any case. 


Section 27, Evidence Act.—It has been held that the information furnished by an ac¬ 
cused person after his arrest to the investigating officer which leads to the discovery of articles 
under Section 27 of the Evidence Act is admissible in evidence and does not in any way offend 
Article 20(3) of the Constitution of India,because an accused person cannot be said to have 
been compelled to be a witness against himself simply because he made a statement while in 
police custody, without anything more.*^ The mere fact of being in police custody at the time 
of making the statement would not by itself, as a proposition of law, lend itself to the inference 
that the accused was compelled to make the statement. In Pershadi v. U. P, S'/a/e*®, the 
Supreme Court held that where in a murder charge the accused has stated to the police officer 
that he would give the clothes of the deceased which he had placed in a pit and thereafter he, 
in the presence of the witness, dug out the pit and took out the clothes which v/here identified 
as the clothes belonging to the deceased the statement of the appellant was held to pQ admis¬ 
sible.^* But if the police has obtained the statement by employing third degree methods, 
the str^tefnent would be barred under clause (3).®^ 


iL 


,|^,ecrioD o f Hie and personal iibcrty.-t -No person shall _^_d€ypiived 
^e""orpersonat~liberty"e7CCcpi according to procedure established by 


Life and Personal Liberty.—Article 21 guarantees to every person the protection of 




Hie and personal liberty. The Tight io liCe^.thougli the most f^damental of ali^ is one of the 
most difficult termsjo^definej The term cannot be confine d only to the ta king away of l ite. 
In an Ameri^'n case^*, it wa/ pointed out that hv the terrn~Ufe* so mething mo re is ihc^ rthan 
mere animarexStence. Thejnhibi^ibn against its deprivation extends to all those limbs and 
“TacUIties^y which life is eojoyed!\ The provision equally proh ibits Hhe mutilation of the 
body by the amputation of arni or l ee or the putting out oFan eye or tEe destruction of 
any other organ of the bod y thro ugh which the soul communica tes with the outer world. 
The Court Has uphald the above statement and has said :Q\^t icle 21 meaDS_Ji Ot 

merely the right to the continuance of a person’s animal existence,^ but a right to the posses; 
sion of his ornans—his arms and legs, etc.”.'^® 
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f The expressi on **libertv!! io the 5th and 14th Aniendraents to the U. S. Constitution has 

ween given a ve ry wid'c meanin g. It takes in all the frcedoms.^ ^^ The expr^ion is noTcoh- 
fined to m ere freedom from bodily restraint, and “libe|ty** under law, but extends Jo tReTWI 
range of c onduc t w hich the individual is free to pureue A In Aiii^e 21, as contr^ted w i^ t he~ 
American Constitution, the word ‘liberty* is qualifiea by the word ‘personal*, and therefore, 
its content is narrower ; but the qualifying adjective has been employed in order to avoid 
overlapping with those elements or incidents of liberty like freedorh of^peecb or freedom 
of movement, etc., already dealt with in Article Accordingly, ‘personal liberty’ is used in 
the article a.s a compendious term to include within itself all the varieties of right whreh go 
to make up the personal liberty of a man other than those dealt with in the sub-clauses (a) 
to ig) of Article I9(1)X In other words, while Article 19(1) deals with the particular spWies or 
attributes of that frcedom^‘per^Dal liberty* in Artic le 21 takes io and comprises the residue.®® 

/ For example, a free man can eat what he likes subject to rationing laws, work "aF 

much as he likes or idle as much as he likes. He can drink anything be likes subject 
to the licensing laws and smoke and do a hundred and one things which are not included 
in Article 19.®'^ 

/ '> > The restricted interpretation of the expression ‘personal liberty* pr eferr ed by t he m ajority 

^^..^d^nent in A. jC, Gopafan v. State of namely,'that the expression ‘pe's^naHiberty’ 

means onTy"‘liberty relat ing to or concerning the person or body of the individual*, has not 
been accepted by the Supreme Coiirt in latter cases®^ although in England the expression has 
^ been understood in the restricted sense. QS cey ha5 *said. “right to personal liberty as under¬ 
stood in Englandjnea^ a personas right not to be subjected to imprisonment, arrest, or other 
. physical c^rcion in any manner that <fo^ not admit of legal justifi^tlon*’. 

(The expression ‘personal liberty* is not limited to bodily restraint or to connnement to 
\jy prilOn only, is well iilustrntcd in Khar ak Singh v . State of In that C 3 .se the question 

raised was of the validity of the p oTI^ c^du cting wh at are called as ‘domiciliaiy visits' against 
bad characters. ‘Domiciliaiy S^Tsits’ mean visits by'TRe police in the night to the private 
. house for the purpose of making sure whether the suspect is staying at home or he has gone 
out. ^ The Court held that .such visits Were an invasion on the part of the police of the s^ctitv. 
of a man’s home and an intrusion into Jiis personal security and his right to sleep, 
fore violative of the personal liberty of the individual, u.nJcss authorised by a valid* I'aw.J^ow - 
-^^ver, refusal of an applicarioa to enter a medical college cannot be said lo adect a^rson’s 
_ personal liberty under Anicie 21.'*® 

J Sat ^ni Singh S avvJincy v. A. P. O., New ii was held that richt to travel 

N^Abroad is included within the expression ‘personal ~ liberty’ and. therefore no persou 
^ can be deprived of his right to travel except according to the procedure established by law 
Since a passport is essential for the enjoyment of that right, therefore, the denial of a passport 
V amounts to deprivation of personal liberty. In the absence of any procedure prescribed 
by the law of land sustaining the refusal of a passport to a person, its refusal amounts to 
an unauthorised deprivation of personal liberty guaranteed by Article 21;^ 

//I I n A. K. Go palatfs the majority had held that Article 22 w*^ a seli-contaificd 

and, therefore, a law of preventive detention did not have to satisfy the requirements 
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of Articles 19, 14 and 2l/ Although personal liberty has a c ontent suffi ciently comprehensive 
to include the freedoms^enumerated in Article 19(1), and its'deprivation wouJd~result in. the 
extinction of, those freedoms, the Constitution appears to have treated these civil liberties 
as distinct Fundamental Rights and made separate provisions in Articles 19, 21 and 22 along 
with the limitations and conditions subject to which alone they could be taken away or ab¬ 
ridged.It was observed by Subba Rao, J. in K. K. Kochuni v. State of M adra^^^ that 
Articles 21. 19 and 31 are not in pari materia and they differ in their scope content. There 
is material difference not only in tReir phraseology but also in their setting. However, in 
the Banf^ NatiGnalisation case^^ it was made clear'that limitations under Article 19(5). and 
Article 31 are nor'genera'Ily different as the law authoring the exercise of the power to lake" 
the ^bperty of an individual for a public purpose or to ensure the well being of the com¬ 
munity, and the laws authorising the imposition of reasonable restrictions under Article 19(5), 
are intended to advance the larger public interest. Article 19(5) and Article 31(1) and (^ 
clearly operate to delimit the exercise of the right to hold property. Thus the aforesaid 
premise in A. K. Gopalan's case 'nbls disapproved. However, Gopalan's case still holds 
good.'*^ 

extent, of protection.—The expression 'procedure established by law’ means pro- 
/.!i/cedu?e laid down by statute or procedi^e prescribed by the law of the State. Accordingly*® 
^ // Hrstiy. there must be a law justi fying interference with the person’s life or personal libertyrand 
\ / secondly, the law should be a Valid law, and thirdly, th.fij aigcedurc laid down by the laSg shoul d 
/ have bee n strictly followe d.) The Executive in the abseno^f any procedure prescribed by the 
( V iaw"su^aining tl»e deprTvat/on of personal liberty shall ^cl in violation of Article 21 if it inter- 





'fer^_with the life or personal liberty of the individuai\ 

^S^ii shed bv T^.—The ambit of protection given by the American Consti- 
ton^in relali^ impersonal liberty is wider than under the Indian law. The America n 
C onstiiuticn provtdes that a person carinot be de prived o! his liberty ex c^Jt by “du^proceto 
of law ’^O The Supreme Court has interpreted the guaramee to mean that the court would 
TxamTiTo^ law to ascertain if it is a ju st law , both as to the procedure and to the substantive 
pro/sions contained theiein.*^^ ' __ ^ ' 

\ yy 1 he leading decision on Article 21 is of A. A. Gopalan y. State oj Madras**^ which autho- 
■'ritauvely held that the egression ‘^procedure ^tablished by law” means procedure enacted' 
by a law made by the Stale. In ih^ case the petitiOner.'Gopalan. was d^fained under the 
Preventive'6eLcniion Act, i950. In a writ application t^the Supreme Court he glaimed jhat 
the Preventive Dciention Act was invalid mainly for tbrec reasons : firstly, it violated clauses' 
ia) to (£') and (^) of Article 19(1) and, particularly. Article I9(l)(rf). i. e., the right to move freely 
th'rough^i the territory of India was directly hit by the impugned legislation ; se c^dly, th e 
A.'t A. nci.son of his personal liberty-not in accordance with the p rocedure establiihed 

bP^law as provided TrrArticIe 21 ; and thu'diy, the Act was repugnant to the provisions of 
Aiticle 22 of the Constitution.V\^ 

As to the rirst argument, the Couit by majority held that Article 19 of the Constitution 
has no application to a law which relates directly to the preventive detention, even though'as a 
ol an order of detention rights referred to in clause (1) of Article 19 are r^tricted or 
abridged. Bui in arriving at this ooedusion the reasonings of the Judges differed, 
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may be summarised as follows : (1) Article 19 is inapplica ble because if o^e loses his free¬ 
dom by detention, he loses all other attributes of freedom^nshrined in Article 19 ; (2) to in¬ 
voke Article 19(1) of the Constitution, a law shall be made directly infringing the rights enu¬ 
merated therein ; and (3) Articles 21 and 22 constitute a self-contained code. In regard to 
the argument that the Preventive Detention Act directly hits”Arlicle 19(l)(rf)—the right to 
freedom to move freely throu^out the territory of India—the Court held that the right se¬ 
cured by Article 21 is_distinct from the right under Article 19(l)(d)J The law comprehends 
only a specific and limited aspect of freedom of movement, as its purpose is^ot to provide 
protection for the general right of free movement but to secure a specific and special right 
of the Indian citizen to move freely throughout the territories of India regarded as an in¬ 
dependent additional right apart from the general right of locomotion emanating from the 
freedom of person. It is a guarantee against unfair discrimination in the matter of the free 
movement of Indian citizens throughout the Indian Union. In short, it is a protection against 
provincialism. It has nothing to do with the freedom of the person as such.^® 

uTh^ argument advanced by the petitione r as to his second content ion was that the ex- 
preslipn “procedure e^ablished by Jaw’* could mean a proccdure which was just and rcason- 
able. He invit^ the Court tcTinterpret the phrase iiT the same way as tfie iiupreme Court 
or America had interpreted the expression “due process of law*^ He supported his argu¬ 
ment by contending that the word “law“ in Article 21 is used in the sense of Jus and not lex. 
(Accordingly, the word “law” means the principles of natural justice.^® ^The Court by a majo¬ 
rity decision rejected the interpretation put forward by the petitioirer on the word “law”. 

( The Court held that the word “ law” me ant State law^d not princip les of natural justicc.\ 

As to the third ground taken up by the petitioner, the Court fovmd that only one section 
of the Preventive Detention Act, Section 14, was ultra vtresf Section 14 prevented the court 
from beinglnformed efthefby statement or by leading evRlencc-of the substance of the grounds 
conveyed to the detained person under Section 7 on which the order was made or of any 
representation made by him against such order. It also prevented the court from calling 
upon any public officer to disclose the substance of those grounds or from the production 
of the proceedings or report of the Advisory Board which might be declared confidential. 
It was clear that if that provision was permitted to stand, the court would have no material 
before it to determine whether the detention was proper or not. While the court cannot 
examine if the grounds are sufficient or not, the section prevents the court even from ascertain¬ 
ing whether the alleged grounds of detention had anything to do with the circumstances or 
class Of classes of cases under Section 12UK£i) or (6) of the Preventive Detention Act. Kania, 
C. J. in the coui-oe of the juagn-ieni, said : 

This argument is clearly not sustainable on the words of Article 22, clauses (5) 
and t6). The Government has the right under Article 22(6) not to disclose facts which 
It considers undesirable to disclose in the public interest. It does not permit the Govern¬ 
ment to refrain from disclosing grounds which fall under clause (5). Therefore, it 
cannot successfully be contended that the disclosure of grounds may be withheld from 
the court in public interest, as a rule of evidence. Moreover, the position is made clear 
by the words of Article 22(5). it piovides that the detaining authority shall communicate 
to such detained person the ground on which the order has been made. It is, therefore, 
essential that the ground must be connected with the order of preventive detention. 
If they are not so connecte<.l, the requirements of Article 22(5) are not complied with 
and the detention order will be invalid. Therefore, it is open to a detained person 
to contend before a court that the grounds on which the order has been made have no 
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connection at all with the order, or have no connection with the circumstances or 

or classes of cases under which a preventive detention order could be supported under 
Section 12.^’ 


The interpretation of the expression "‘procedure established by law** in Gopalan's case 
has been reiterated in subsequent decisions of the Supreme Court.^® 

7 State—nJl^^Maharashtra v. Prabitakar Pandurang Sanzgiti*^ illustrates that no attribute 

of personal liberty ol a pferson t^'beTSlerfet^ with Except by the authority of a iaw. In 
that case, the r^pondcn ^ho was detained under the~D^en^ of India Rules, 1 9^2,'had 
written a book on “^tom Theory’' wlille in prison. He sbu^ht per mis sion from the Govern¬ 
ment for the publication of the work outside th ^priso n. The Government refus^ permission 
on the sole ground that under the law the Government was not required to permit boc^ to 
be published^^ a detenu. Hlgb Court held that the civil rights ^nd IJberties' 

of a citizen were in no way cufoea'i^ the order of detention'and that it was always open to the 
detenu to carry on hfs activities within the conditions laid down governing his "^letention. 
Since there was no rule prohibiting the detenu from sending a book outside jail with a view to* 
getting it published, the Government was directed to allow tlw manuscript of the book to be 
sent by the detenu to his wife for its eventual publication, f On appeal, the Supreme Court 
approved the decision of the Bombay High Court because ^rsonal liberty of the detenu_tq_ 
wrife~and~publish a book outside the jail had not been taken away under the conditions of 
detention laid down by the Defence nf India Rule s.) Thus, there was no law to justify the_ 
refusal and the action of ttTe' Government violated thelpersonal liberty of an individual without 
authority of law. 

I In Jag mohan Singh v. State of U. P. , the constitutionality of imposing deat h senten ce 
/ was ch alfeng^ The Supreme Court held that if the entire procedure for criminal trial u^^r 
the Criminal Procedure Code for arriving at a sentence of death is valid then the impo sition 
of death sentence in accordance with the procedure established by la w canno t be said to be 
unconstitutional._ ' ’ 

On the question of validity of tape recording of telephone conversation by police, the 
Supreme Court has held that innocent citizens v.'ill be protected by courts against wrongful 
or high-handed interference by tapping the conversation. However, the protection is not for 
the guilty citizen against the efforts of the poH^ to vindicate the law.®^ 

Violation of the right of personal liberty by a priv^e individual is not within the pur¬ 
view of Arucle 21. Therefore, a person whose right to personal liberty is infringed by a 
private individual must seek his remedy under the ordinary law and not under Article 21.®* 

22. Pr otecrioa against arrest and-^detefitloD' in certain cases.—^1) No 
person who is arrestecT^TiaTr be detained in custody without being informed, 
as soon as may be, of the grounds for such arrest nor shall he be denied the 
right to consult, and to be defended by, a legal practftioner of his choice. 

(2) Every person who is arrested and detained in custody shall be produced 
before the nearest magistrate within a period of twenty-four hours of such arrest 
excluding the time necessary for the journey from the place oi. arrest to the 
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court of the magistrate and no such person shall be detained in custody beyond 
the said period without the authority of a magistrate. 

(3) Nothing in clauses (1) and (2) shall apply— 

(a) to any person who for the time being is an enemy alien ; or 

(*) to any person who is arrested or detained under any law providing 
for preventive detention. 


*(4) No law providing for preventive detention shall authorise the deten¬ 
tion of a person for a longer period than t hree mon ths unless— 

(а) an Advisory Boa rd consisting of persons who are, or have been, 
or arequaimea to be appointed as. Judges of a High Court has 
reported before the expiration of the said period of three months 
that there is in its opinion sufficient cause for such detention : 

V—Provided that nothing in this sub-clause shall authorise the 
detention of any person beyond the maximum period prescribed 
by any law made by Parliament under sub-clause (h) of clause (7) ; 

(б) such person is detained in accordance with the provisions of any 
law made by Parliament under sub-clauses (a) and (d) of clause (7). 

(5) When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order 
snail, as soon as may be, communicate to such person the grounds on which 
the order has been made and shall afford him the earliest of opsOTTunffy of making 
a representation against the order. r a 


(6) Nothing in clause (5) shall require the authority making any such 
order as is referred to in that clause to disclose f acts which such authority con¬ 
siders to be against the public i ntere^ to disclose. 

*(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the class or classes of cases in 
which, a person may be detained for a period longer than three 
montns under any law providing for preventive detention with- 
obtaining tue opinion of an Advisory Board in accordance 
with the provisions of sub-clause (a) of clause (4) ; 

(^) the maximum period for which any person may in any class or classes 
of cases be detained under any law providing foF pre^ntive deten¬ 
tion ; and 



the procedure to be followed by an Advisory Board 
under sub-clause (a) of clause (4). 


in an inquiry 


Micie 22 IS not a complete code. Article 21 has to be read as supplemented by Article 
2^ Riding in that way the proper mode of construction will be that to the extent the oro- 
IS pr^ribed by Article 22 the same is to be observed, otherwise Article 21 will apply 
But if certain procedural safeguards/are expressly stated as not required, or specific rules 
on certain points of procedure are prescribed it seems improper to interpret these-points 
as not covered by Article 22 and left open for consideration under Article 21 To the extent 
-he points are dealt with, included and excluded. Article 22 is a complete code. On 
the points ot procedure which expressly, or by necessary implication, are not dealt with by 


• In its application to the State of 
Jammu and Kashmir, in cIs. (4) and (7) of 
Art. 22, for the word ‘‘Parliament’’, the 


words “the Legislature of the State” shall 
be su^siitutecf. 
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Article 22, the operation of Article 21 will remain unaffected.^ Articles 21 and 22 consti> 
tute an integrated code in the matter of personal liberty.^ However, these provisions can¬ 
not be treated as interrelated or interdependent. Article 21 prohibits arbitrary deprivation 
of personal liberty by laying down that personal liberty can only be taken away in accordance 
with procedure established by law. Article 21 does not indicate what that law must be, nor 
does Article 22 say this. Article 22, no doubt, advances in a way the purpose of Article 21, 
when it specifies some guaranteed rights available to persons arrested or detained and lays 
down the manner in which persons detained preventively must be dealt with. But the force 
of the declaration in Article 21 is much greater than that because it makes law as the sole basis 
of State action to deprive a person of his life and personal liberty.®® 

Foreigners.—Unlike Article 19, which is restricted to citizens, Articles 20 to 22 apply 
to foreigners and aliens. The question of preventive detention of a foreigner arose in Giani 
Bakshish Singh v. Government of /naVo®®. The appellant a British citizen was the General 
Secretary of the U. K. Akali Dal. While on his visit to India he had in three addresses incited 
the Ind ian Sikhs to resort to use of force in order to ensure Sikh Homeland. He was detained 
under MISA. One of the contentions before the Supreme Court was that the appellant bad 
made all preparations to leave India and was willing to leave. The Court held that the first 
duty of the State is to survive. To do so it has got to deal with enemies both overt and covert 
whether they be inside the country or outside, The fact that the appellant if released would 
go to England and from there continue to indulge in activities prejudicial to the security and 
integrity of this country is a relevant factor in determining whether he could be detained 
in this country when he is found in this country. 

Clauses (1) and (2) 

Rights of arrested persons.—Clauses (1) and (2) of Article 22 confer four rights upon a 
person who has been arrested. Firstly, he shall not be detained in custody without being 
informed, as soon as may be, of the grounds of his arrest. If information is delayed, there 
must be some reasonable ground justified by the circumstances.®^ Secondly, he shall have 
the right to consult and to be represented by a lawyer of his own choice.®® This right too 
is not lost if he is released on baii.®® Thirdly, every person who has been arrested has the 
right ro be produced before the nearest Magistrate within 24 hours of his arrest. In com- 
puling this period of 24 horns, the time spent on the journey from the place of arrest to the 
court of the Magibirate is to be excluded. This requirement is dispensed with if the person 
arrested is actniiiced to bail.®® Fourthly, he is not to be detained in custody beyond the said 
period of 24 hours without the authority of the court.®® Even if an accused was initially 
illegally detained, the deteaiion became lav/ful when subsequently he was arrested and pro¬ 
duced before a Magistrate withiri 24 hours. An under-trial prisoner need not be arrested 
separately for every criminal case pending against him. A subsequent lawful detention is 
not vitiated by the earlier illegal detention.®^ 

The two requirements of clause (1) of Article 22 are meant to afford the earliest oppor¬ 
tunity to the arrested person to rerriove any mistake, misapprehension or misunderstanding 
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in the mind of the arresting authority and, also, to know exactly what the accusation against 
him is, so that he can exercise the second right namely, of consulting a legal practitioner of 
his choice and to be defended by him. Clause (2) of Article 22 provides the next and most 
material safeguard that the arrested person must be produced before a Magistrate within 24 
hours of such arrest so that an independent authority exercising judicial powers may without 
delay apply its mind to his case. The c-r. P. C. contains analogous provisions in Sections 
60 and 340 ®^, but our Constitution makers were anxious to make these safeguards an integral 
part of the Fundamental Rights. Thus, once it is shown that the arrests made by the police 
officers were illegal, it is necessary for the State to establish that at the stage of remand the 
Magistrate directed detention in jail custody after applying his mind to all relevant matters. 

It has been held** that there are two conditions for the application of clause (1). Firstly, 
the Fundamental Rights secured to arrested persons by Article 22(1) give protection against 
such arrests as are effected otherwise than under a warrant issued by a court on the allegation 
or accusation that the arrested person has or is suspected to have committed or is about or 
likely to commit an act of criminal or quasi-criminal nature or some activity prejudicial to the 
public or the State interest.** In other words, clause (1) of Article 22 is designed to give pro¬ 
tection against the act of the executive or other non-judicial authorities, including an arrest 
made under a warrant issued by the Speaker of a State Legislature.** The reason is that a 
person who is arrested under a warrant of a court is made acquainted with the grounds of his 
arrest before the arrest is actually effected. Secondly, the person must have been taken into 
custody on the allegation or accusation of an actual or suspected or apprehended commission 
by that person of any offence of a criminal or quasi-criminal nature or some act prejudicial to 
the State or public interest.®* Thus in State of Punjab v. Ajaib Singh^f, the taking into custody 
of an abducted person by a police officer and the delivery of such person by him into the custody 
of the officer incharge of the nearest camp under Section 4 of the Abducted Persons (Recovery 
and Restoration) Act, 1949, was held not to constitute “arrest and detention” within the 
meting of Article 22(1) and (2) of the Constitution because there was no allegation or accu¬ 
sation of any actual or apprehended commission by that person of any offence of a criminal 
or quasi-criminal nature. 

Following the decision of the Supreme Court in Ajaib Singh's case, it has been held** that 
the removal of a minor girl from a brothel or from the premises which are used as a brothel 
under Section 13 of the Bengal Suppression of Immoral Traffic Act. 1923, is not an arrest within 
the meaning of clauses (1) and (2) of Article 22. Likewise, an arrest and detention of a 
defaulter who fails to pay income-tax does not come within the purview of clauses (1) and (2) 

because the purpose of arrest is not to punish him for an offence but to make him pay the 
arrears.*® 


State of M. P. v. Shobharam'^^ considered the nature and limits of the right of an arrested 
person to be defended by a legal practitioner of his choice. In that case, the respondents were 
arrested on a complaint of criminal trespass. The arrest was effected under the provisions 
of the Code of Criminal Procedure and the trial was held In the Court of Nyaya Panchayat 
functioning under the Madhya Pradesh Panchayat Act. which sentenced them to a fine of 
Rs. 75 each. The High Court quashed the conviction in revision on the ground that Section 
63 of the M. P. Panchayat Act was ultra vires inasmuch as it provided that no lawyer could 
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plead a case before a Nyaya Panchayat. This, the High Court held, was violative of Article 22(1) 
of the Constitution. Bachawat, J. while agreeing with the reasoning of the High Court, held 
that the High Court ought not to have logically quashed the conviction because the accused 
had made no claim before the Nyaya Panchayat to the right to be defended by a legal prac¬ 
titioner. The appeal, therefore, was allowed, but Section 63 was struck down. Hidayatullah, 
J. in his minority judgment held that since the section was void the appeal should also be 
dismissed. The plea that the right was not claimed formally did not, in substance, matter 
much, because the claim, had it been made, would have been doomed to failure. In matters 
of Fundamental Rights, an after-thought of this nature was not belated. Sarkar, C.J. in his 
dissenting opinion, held that Section 63 was not violative of Article 22(1), because, firstly, the 
exclusion of the right to be defended by a lawyer of one’s choice by Section 63 bad no appli¬ 
cation to arrest. Secondly, the denial of defence by a lawyer of the accused’s choice at the 
trial before the Nyaya Panchayat did not affect the right of the petitioners because under 
the impugned Act, the Nyaya Panchayats could only impose fine and not send any person 
to prison. It is submitted that the opinion of Sarkar, C.J. is too narrow a view of Article 22(1) 
and the importance of the right which it confers. There is no force in the argument that if 
there is only a punishment of fine, there is no danger to personal liberty and the protection 
of Article 22 is not available. As Hidayatullah, J. pointed out : 

A person arrested and put on his defence against a criminal charge which may result 

in penalty, is entitled to the right to defend himself with the aid of counsel and any law 

that takes away this right offends against the Constitution.’^ 

But, where the accused does not make a request to the court for engaging a lawyer of 
his own choice to defend himself, it cannot be said that there has been a denial of the right 
guaranteed to the accused.’® 

It will be emphasised that Article 22(2) is applicable only at a stage when a person has 
been arrested and is accused of some offence or other act and it can have no application after 
such person has been adjudged guilty of the offence and Is detained in pursuance of the con¬ 
viction by the court.’® 

Clause (3) 

Exceptions.—Clause (3) enacts two exceptions. The Fundamental Rights guaranteed 
to arrested persons by clauses (1) and (2) do not apply (a) to enemy aliens, and (A) to persons 
arrested or detained under any law providing for preventive detention. But arrest and deten¬ 
tion for the purpose of deportation is not outside the scope of constitutional protection under 

Article 22(2).’« 

Clauses (4) to (7) 

Preventive detention.—Clauses (4) to (7) relate to preventive detention. If we look to the 
Lists distributing legislative powers between the States and the Union, we find that the subject 
of preventive detention is mentioned in the Union List’® as well as in the Concurrent List.’* 

There is no authoritative definition of the term “preventive detention’’ in Indian law. 
The expression had its origin in the language used by the Law Lords in England while ex¬ 
plaining the nature of detention under Regulation 14-B, Defence of Realm Act. 1914, passed 
on the outbreak of the First World War, and the same language was repeated in connection 
with emergency regulations made during the last world war. The word “preventive” is 
used in contradistinction to the word “punitive”. To quote the words of Lord Finley in 
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Hex V. Holliday^'*, “It is not punitive but precautionary measure”. Preventive detention 
differs from the ordinary or punitive detention both in respect of its purpose and its justification. 
The object of preventive detention is not to punish a man for having done something but to 
intercept him before he does it and to prevent him from doing it. No offence is proved nor 
any charge formulated. The justification of such detention is suspicion or reasonable pro¬ 
bability of the impending commission of the prejudicial act and not criminal conviction which 
can only be warranted by legal evidence. In A. K. Gopatan v. State of Madras^^, Patanjali 
Sastri, J. in explaining the necessity of such a provision, said : 

This sinister-looking feature, so strangely out of place in a democratic Constitution, 
which invests personal liberty with the sacrosanctity of a Fundamental Right, and so 
incompatible with the promises of its preamble, is doubtless designed to prevent the abuse 
of freedom by anti-social and subversive elements which might imperil the national 
welfare of the infant republic. 

During the First and Second World Wars the British Parliament empowered the 
Government to pass orders of preventive detention and the courts upheld the power on the 
ground of necessity.’® However precious the personal liberty of the subject may be, there is 
something for which it may well be, to some extent, sacrificed by legal enactment.’ namely 
national success in war or escape from national plunder or enslavement.®® But no power 
of preventive detention has been exercised by the British Parliament during peace time. The 
Indian Constitution, however, recognises “preventive detention” in normal times also. 

Though the Constitution makers had recognised the necessity of laws as to preventive 
detention, it has also provided in clauses (4) to (7) certain safeguards to mitigate their harsh¬ 
ness by placing fetters on legislative power conferred on the Legislature and to prevent mis¬ 
use of the power by the Executive. 


We may consider the safeguards under the following three headings : 

(1) Review by Advisory Board. 

(2) Grounds of Detention and Representation. 

(3) Procedure of Advisory Boards. 


1. Reviev^ by Advisory Boards .—A detenu under preventive detention is not detained 
after trial and conviction of an offence by a competent courts To provide safeguards against 
arbitrary detention, clause (4) states that no law providing for preventive detention shall 
authorise the detention of a person for a longer period than three months unless an Advisory 
Board constituted of persons who are, or have been, or are qualified to be High Court Judges 
has reported before the expiration of the said period of three months that there is. in its opi¬ 
nion. sufficient cause for such detention. If the Advisory Board reports that the detention 
is not justified, the Government is in duty bound to revoke the detention order.®* If the 
Advisory Board reports that the detention is justified, then only the detaining authorities 
determine the period of detention. It is no business of the Advisory Board to express any 
opinion as to how much longer than three months the detenu should be kept in detention 
The matter before the Advisory Board is the subject of detention of the person concerned 
and not for how long he should be detained. The expression “such detention” in Article 
22(4)(a) refers to preventive detention and not to how long the person is to be detained ®a 
It is clear from clauses (4) and (7) of Article 22 that the policy of Article 22 is except where 
there is a Central Act to the contrary passed under clause (7)(a), to permit detention for a 
period of three months only, and detention in excess of that period is permissible only in 
those cases where an Advisory Board, set up under the relevant statute has reported to the 
sufficiency of the cause for such detention.®® The confirmation of the opinion of the Advisory 
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Board to continue the detention beyond three months must be within three months from 
the date of detention in conformity with the mandate of clause (4) of Article 22.®* But even 
where the Advisory Board reports that the detention is justified, there is a protection against 
indefinite continuation of the detention. Clause (4)(fc) lays down that the detention cannot 
exceed in any case beyond the maximum period prescribed by a law of Parliament for that 

class of detenue. 


In A. K. Gopalan's rnjc®®, the majority bad held that the word ‘and* in Article 22(7)(<i) 
meant in the context ‘or’ which meant that it was enough if Parliament, under Article 22(7)(a), 
prescribed either the circumstances or the classes of cases in which a person might be detained 
for a period longer than three months without reference to an Advisory Board. This meant 
that clauses (4) and (7) of Article 22 provide for two powers which are alternative or indepen¬ 
dent ; (/) to make a law providing for a longer detention with the provision of an Advisory 
Board and (i7) to make a law providing for a longer detention without an Advisory Board. 
This view was rejected by the Supreme Court in Shambhu Nath Sarkar v. State of It 

was observed that if the theory of independent alternative power is accepted, clause. (4Kfl) 
would be totally nullified by clause (4)(6) read with clause (7K«) ; such a construction would 
mean that though the Constitution-makers laid down a safeguard against a law providing 
for a longer duration, they, in the very same breath, nullified that safeguard by generally 
empowering Parliament to enact laws with longer period of detention without the inter¬ 
cession of an Advisory Board. The language of clauses (4) and (7). does not l^r out such 
a construction. Moreover, the construction under which clause (4)(6) read with clause (7) 
lays down an exception to clause (4)(a) harmonises both the clauses and brings out the true 

intention in enacting the two clauses. 


In State of IV. B. v. Ashok it was argued that since clause (7) authorises only 

Parliament to make a law for preventive detention for a period longer than three 
a State Legislature is not authorised to make a law in this regard. The Supreme Court held 
since preventive detention is a subject in the Concurrent List, a State Legislature is competent 
to make a law subject to such limitations as have been specified in Article 22. If a State 
Legislature was intended bv the Constitution to function under a limitation in respect of 
the oeriod of detention, one would have expected to find such a limitation expressly stated 
in Article 22 The only limitation imposed by clause (4) of Article 22 is that no law pro¬ 
viding for preventive detention should authorise such detention for over three months ^thout 
requiring the confirmation by an Advisory Board. The only exception to this 
is provided in clause (7) which authorises Parliament to make a law in this *^egard withou 
obtaining the opinion of the Advisory Board. However, clause (7) does not prohibit a State 
Legislature from making a law providing for preventive detention for a longer penod than 
three months when there is a provision for securing Xhp opinion of an Advisory Bo^ « 
required by clause (4). It is only if Parliament fixes the maximum period under Article 
22(7)(6) that the power of State Legislature is curtailed to that extent* 


In Fagu Shaw v. Slate of W. \ the question arose whether Parliament « 
orescribe the maximum period of detention under Article 22PXI’) m order that the Pf" 
fo Article 22(4)(a) might operate. The Supreme Court held that as Parhament and State 
Leiratures hUe pow^under Entiy 3 of List III in Schedule Vn of the Co^titution o pa« 
a law enabling the detention of a person for a period longer than three mopths in case the 
provides for the opinion of the Advisory Board, there could be no limit to that 
ableness apart. The proviso in Article 22(4)(a) merely enables Parhainent o P“‘ “ 
that power by prescribing the maximum penod of detention under Article 22(7)( ). 
proviL does not, proprio vigore compel Parliament to fix the maximum period. 
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‘Maximum period* may be prescribed in terms of years, months or days or in terms 
of the occurrence of an event or the continuance of a state of affairs. Therefore, the fixation 
of the duration of maximum period of detention with reference to an event Jike the cessation 
of the period of emergency is not improper.®*^ 

Accordingly, the requirement of an Advisory Board can be dispensed with in two cases : 
(/) when the detention is not to exceed the period of three months, and (iV) under clause (4)(6). 
read with clauses (7)(a) and (6) of Article 22. The Constitution evidently does not contem¬ 
plate detention of a person for the period of three months or less as sufficiently serious to 
have the safeguard of a report by an Advisory Board to the effect that there is sufficient cause 

for detention.®® 


The Advisory Board is not a judicial body. It does not follow strict judicial procedure : 
it is in fact in the nature of a body charged with the responsibility of advising the executive 
Government in regard to cases of preventive detention where it is intended that such deten¬ 
tion shall last for more than three months. 


2. Grounds of Detention and Representations .—Clause (5) of Article 22 gives two rights 
to the detenu. First, he has the right to be communicated the grounds on which the order 
of detention has been made against him and that is to be done “as soon as may be*’.®® Com¬ 
munication here means imparting to the detenu sufficient knowledge of al! the grounds of 
detention which are in the nature of charges against him. Thus, where the detenu did not 
know sufficient English to understand the grounds communicated to him. it was held that 
there was not sufficient compliance with the requirements laid down in the Constitution.®' 
The grounds for making the order are the reasons on which the detaining authority was satis¬ 
fied that it was necessary to make the order. These grounds, therefore, must be in existence 
when the order is made. The grounds are conclusions of facts and not a complete detailed 
recital of all facts. No part of such grounds can be held back nor can new grounds be added 
thereto.®® The constitutional right of the detenu will equally be infringed where any of the 
grounds supplied earlier is revoked by the detaining authority subsequently, in Shibhan Lai 
Saksena v. State of U. P.®^, the petitioner had been supplied with two grounds of his deten¬ 
tion. Subsequently, the detaining authority revoked one of the grounds rpmmunicated 
to the detenu earlier. It was contended on his behalf that in these circumstances the deten¬ 
tion is illegal and the petitioner is entitled to be released. In reply the State contended that 
the remaining ground was sufficient to sustain the detention order. The Supreme Court 
held 4hc detention invalid and observed as follows : 

To say that the other ground, which still remains, is quite sufficient to sustain the 
order, would be to substitute an objective judicial test for the subjective decision of the 
executive authority which is against the legislative policy underlying the statute. In such 
cases, we think, the position would be the same as if one of these grounds was irrelevant 
for the purposes of the Act, or was wholly illusory and this would vitiate the detention 
order as a whole. 


The other right which the detenu has been given is that he should be afforded the earliest 
opportunity of making a representation against the order. But without getting information 
sufficient to make a representation against the order of detention it is not possible for the 
detenu to make a representation. In fact, the right will be illusory. Hence the Supreme 
Court has held®^ that the detenu should be furnished with particulars of the grounds of his 
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detention sufficient to enable him to make a representation which on being considered may 
give him relief.*® 

Hence a distinction must be drawn between **groimds’* as used in the first part of clause 
(5) and the “particulars” which the detenu must be supplied with to make an effective repre¬ 
sentation. The grounds are reasons or conclusions of fact from facts on which the order is 
based. The latter are the facts on which the grounds themselves are based. To give an 
example, suppose the following communication is sent to a detenu soon after his being taken 
into custody : “You are being detained because as a member of the Communist Party of 
India you have fermented troubles amongst the peasants in the Province and have thereby acted 
in a manner prejudicial to the maintenance of public order.” The communication discloses 
the ground on which the detention order is based. But to enable him to make a representation 
which might give him relief he must be told some details of the activities on which the con¬ 
clusion that “he has acted in a manner prejudicial to public order” is based. 


We have pointed out above that no new ground can be added to those supplied earlier. 
But particulars as distinct from grounds may be supplied in subsequent communication, which 
may be sent to the detenu some time afterwards.*® The second right of the detenu viz., the 
right to be furnished with particulars to enable him to make an effective representation is 
subject to the limitation or exception under Article 22(6) whereby disclosure of facts con¬ 
sidered to be against public interest cannot be required. It is, however to be observed that 
under Article 22(6) the facts which cannot be required to be disclosed are those “which such 
authority considers to be against public interest to disclose”. Hence it follows that both 
the obligation to furnish particulars and the duty to consider whether the disclosure of any 
facts involved therein is against public interest, are vested in the detaining authority, not in 

any other.*® 

There is no rule which requires that the decision not to disclose the facts as well as the 
ambit of the non-disclosure must be clearly communicated to the detenu at the time when the 
grounds are furnished. The necessity for such a communication would arise only if the 
detenu, feeling the grounds to be vague, asks for particulars. An obligation to communicate 
the decision not to disclose the facts considered to be prejudicial to public interest may well 
be implied in such a situation. But in the absence of any such request by the detenu the 
non-communication of the decision cannot be held to have hampered his constitutional right 
of representation and an obligation to communicate cannot be implied in these circumstances.*^ 

The fact that Article 22(5) enjoined the detaining authority to afford the detenu the 
earliest opportunity to make the representation must implicitly mean that such a representation 
must, when made, be considered and disposed of as expeditiously as possible. No rigid 
limit of time can be fixed within which the Government must consider the representation and 
the question always requires determination on the facts and circumstances of each case. Any 
unreasonable delay must be satisfactorily explained by the detaining authority. The ex¬ 
planation for the delay, however, must not be vague.*® 

Vague grounds.—There is, as we have noted above, an obligation on the part of the 
Government to furnish the grounds on which the order of detention is based. This consti¬ 
tutional obligation is not discharged if the grounds which are communicated to the detenu 
are vague. A ground will be vague which does not enable the detenu to make an effective 
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representation against the order of detention. Now the question whether the grounds fur¬ 
nished are vague or not, is ultimately a question that has to be determined on a consideration 
of circumstances of each case, as was pointed out by the Supreme Court in State of Bombay 
V. Atma Ram Sridhar Vaidyd^^. 

The contention that the grounds are vague requires some clarification.... If 
the ground which is supplied is incapable of being understood or defined with sufficient 
certainty, it can be called vague. It is not possible to state affirmatively more on the 
question of what is vague. It must vary according to the circumstances of each case. . . . 
If, on reading the ground furnished it is capable of being intelligent!}' understood, and 
is sufficiently definite to furnish materials to enable the detained person to make a re¬ 
presentation against the order of detention, it cannot be called vague. 

It follows that the constitutional right of the detenu would be infringed if he is not sup¬ 
plied with reasonably definite grounds.^ 

Equally the grounds would be vague if the authority has not furnished the detenu ade¬ 
quate particulars of the grounds of detention to enable a proper representation to be made.® 
The plea of vagueness of grounds for lack of particulars is, however, subject to two limitations : 
(<7) If the grounds are not sufficient, the detenu, if he likes, may ask tor particulars which would 
enable him to make a representation.* The fact that he makes no such application for parti¬ 
culars is, therefore, a circumstance which may well be taken into consideration in deciding 
whether the grounds can be considered to be vague.' (6) The right to get particulars relating 
to the grounds is subject to the right or privilege given by clause (6), namely, the privilege of 
withholding facts considered to be against public interest. 

Subject to the above, the sufficiency of the particulars is a justiciable issue, the test 
being whether they are sufficient to enable the detenu to make a representation.^ If the 
grounds are vague, the order would be set aside and this would also happen if only one of the 
several grounds is vague.® 

Where the impugned order states that the detaining authority was satisfied that it was 
necessary to detain the petitioner to prevent him from acting in any manner prejudicial to the 
security of the Slate or the maintenance of public order as defined in sub-section (2) of Section 
3 of the W. B. (Prevention of Violent Activities) Act, 1970, no infirmity is introduced in the 
detention order, as the various acts which have been specified in the different clauses of sub¬ 
section (2) of Section 3 fall within the compendious expression “acting in any manner pre¬ 
judicial to the security of the State or the maintenance of public order”. The presence of 
the word ‘or’ in the detention order itself tends to show that the use of that word in (he order 
is not impermissible and there was no element of casualness or absence of due application 
of the mind in the making of the impugned order.® 

Public Order.—By the expression “maintenance of public order” what is intended is the 
prevention of grave public disorder. It is not the same as maintenance of law and order. 
Maintenance of law and order means the prevention of disorders of comparatively lesser 
gravity and of local significance.® 
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The true distinction between the areas of law and order and public order lies not in 
the nature of quality of the act, but in the degree and extent of its reach upon society. Acts 
similar in nature, but committed in difiTerent context and circumstances, might cause difTerent 
reactions. In one case it might affect specific individuals only, and therefore touch the 
problem of law and order only, while in another it might affect public order. The act by 
itself, therefore, is not determinant of its own gravity. In its quality it may not differ from 
other similar acts, but in its potentiality, that is, in its impact on society, it may be very 

different. 

Irrelevant grounds.—-The grotmds supplied to the detenu must not be irrelevant. The 
grounds are irrelevant if they have no probative force, e. g. extraneous to the scope or pur¬ 
pose of the preventive detention law. Put differently, the grounds must have a rational 
connection with the object mentioned in the Act for which a person may be detained. If the 
grounds are not relevant to the object of the legislation the right of the detenu under clause 
(5) is violated.® Thus if the ground for detaining a person imder the Preventive Detention 
Act is that he published a defamatory pamphlet against a Judge of the High Court the ground 
is irrelevant because the Act does not authorise detention for contempt of court.« 

Subjective determinatioD of the Executive.—It is the right of the Executive to determine 
whether there is sufficient material for ordering a man to be put under preventive detention. 
The test is subjective and the court would not examine the decision of the detaining authority 
by applying an objective test. The whole attitude of the court is stated in clear terms in the 
following observations of Mukherjea, J.'^: 

It has been held by this Court, on more occasions than one, that the propriety or the 
reasonableness of the satisfaction of the Central or the State Government upon which 
an order for detention under Section 3, Preventive Detention Act, is based, cannot be 
raised in this Court and we cannot be invited to undertake an investigation into the 
sufficiency of the matters upon which such satisfaction purports to be grounded. Wc 
can, however, examine the grounds disclosed by the Government to see if they are 
relevant to the objects which the legislation has in view, namely, the prevention of ob- 
•ects prejudicial to the defence of India or the security of the State and maintenance 
of law and order therein. 

The courts, however, scrutinise whether the detention is for a purpose for which the 
Act authorised it. Preventive detention is a serious encroachment on individual liberty 
and therefore, its encroachment must be scrutinised with extreme care and it could not be 
used as a convenient substitute for the normal processes of the criminal law of the country.* 
If the grounds of detention arc such that they justify detention for protecting public order, 
the detention order is not vitiated by the fact that the police after investigating into the al¬ 
leged activities of the detenu had discharged him for want of evidence.** The fact that the 
petitioner was discharged in a criminal case for the offences for which he was arrested, and 
the detention order was made when he was still in jail custody would not render the deten¬ 
tion order either illegal or mafa 
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vious conduct and specialisation in that prejudicial activity. In such case omission to com¬ 
municate the fact that the detaining Magistrate regarded the detenu as a “notorious stealer 
of Railway stores** was held not fatal to the detention order.^® 

Mala fide order of detention.—If it is established that the order of detention has been 
made mala fide^ it would be set aside and the detenu will be entitled to release.'® On the 
question of mala fides of an order of detention the only relevant consideration is if the order 
was made for ulterior purposes or purposes other than those mentioned in the detention 
order.'’ When a question of mala fides of the order of detention is raised, the question must 
be decided with reference to the circumstances of each case.'® 

The burden of proof, however, that an order of detention is not a bona fide one, is on 
the detenu who questions the order.'® 

3. Procedure of Advisory Boards .—Power is given under clause (7)(c) to Parliament 
to prescribe the procedure to be followed by an Advisory Board in an enquiry under sub¬ 
clause (a) of clause (4). The procedure laid down in Parliamentary legislation will override 
the procedure established by a State law. The idea is to prevent, as far as possible, hazardous 
and unjust procedure being laid down under State enactments. 

RIGHT AGAINST EXPLOITATION 

23, Prohibition of traffic in human beings and forced labour.—(1) Traffic 
in human beings and begar and other similar forms of forced labour are pro¬ 
hibited and any contravention of the provision shall be an offence punishable 
in accordance with law. 

(2) Nothing in this article shall prevent the State from imposing com¬ 
pulsory service for public purposes, and in imposing such service the State 
shall not make any discrimination on grounds only of religion, race, caste or 
class or any of them. 

This article embodies two declarations. First, that traffic in human beings, begar and 
other similar forms of forced labour arc prohibited, and, second, that any contravention 
of the prohibition shall be an offence punishable in accordance with law. Under Article 35 
of the Constitution laws punishing acts prohibited by this article shall only be made by Parlia¬ 
ment, though existing laws on the subject, until altered or repealed by Parliament, are 5ravcd. 

Traffic in human beings means to deal in men and women like goods, such as to sell or 
let or otherwise dispose of them. It would include traffic in women und children for im¬ 
moral or other purposes.®'^ The Suppression of Immoral Traffic in Women and Girls Act, 
1956*' is a law made by Parliament under Article 35 of the Constitution for the purpose of 
punishing acts which result in traffic in human beings. Slavery is not expressly meniioned 
but there is no doubt that the expression “traffic in human beings*’ would cover it.®® Under 
the existing law*® whoever imports, exports, removes, buys, sells or disposes of any person 
as a slave or accepts, receives or detains against his will any person as a slave shall be punished 

with imprisonment. 

Begar means involuntary work without payment. It is a Fundamental Right of a 
person, citizen or non-citizen, not to be compelled to work without wages, the only exception 
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being commonly impose<l public services. The guarantee is not restricted to begar alone but 
includes “other similar forms of forced labour”. Begar commonly connotes forced labour 
for which no wages are paid or, if some payment is made, it is grossly inadequate. It means 
making a person work against his will and without paying any remuneration.^* To ask a 
I>erson to work eUid then not to pay him his wages savours of begar^ but a voluntary agree¬ 
ment to do extra work for payment is not begar or forced labour.*® 


But even if there is no question of payment of wages, a person cannot be compelled 
to work against his will. It must, however, not be supposed that in no circumstances can 
a person be required to work against his will. Thus a person who has been sentenced to 
a term of imprisonment would not be entitled to refuse manual labour imposed as a punish¬ 
ment for crime. Likewise, a person who voluntarily enters into a contract of service can¬ 
not claim exemption from civil liability of the non-performance of the promise.*’ But to make 
the breach of a contract for personal service a crime would be in conflict with this article.*® 
In a Kerala case*®, where a law made the refusal to perform a personal service as agreed upon 
a penal offence, the High Court struck down the law as being obnoxious to Article 23, coming 
within the category of ‘forced labour*. Section 491 of the Indian Penal Code provides : 

Whoever, being bound by a lawful contract to attend on or to supply the wants of 
any person who, by reason of youth, or of unsoundness of mind, or of a disease or 
bodily weakness,' is helpless or incapable of providing for his own safety or of supplying 
his own wemts, voluntarily omits so to do, shall be punished with imprisonment. 


In justifleation of the above provision the authors of the Code observed : 

Persons who contract to take care of infants, of the sick and of the helpless lay 
themselves under an obligation of a very peculiar kind, and may with propriety be 
punished if they omit to discharge their duty. The misery and distress which the neglect 
may cause is such as the largest pecuniary payment would not repair; they generally edme 
from the lower ranks of life, and would be unable to pay anything. 

The courts would probably sustain Section 491 of the Indian Penal Code as not coming 
within the purview of ‘other similar forms of forced labour*.*® 

An interesting custom of Manipur State came to the notice of the Court in Kahaosan 
Thangkhitl v. Simirei Shailei^^. There appears to have been a custom for each of the house¬ 
holder in the village to offer one day’s free labour to the headman of the village. The appel¬ 
lant in that case, refused to offer such free labour and challenged the custom as being opposed 
to the provisions of Article 23(1) of the Constitution, wiiich prohibits begar and other forms 
of forced labour. The Court held the custom as violative of Article 23(1) of the Constitution. 

In Atma Ram v. State oj Bihar^^, it was held that the provisions of the Bihar Finance 
Act, 1950, do not contravene the Fundamental Right guaranteed under Article 23 of the 
Constitution only because the tax imposed by the Act on passengers carried by motor buses 
is required to be collected by the bus-owners and paid over to the State. 

Section 3 of the U. P. Removal of Social Disabilities Act, 1947, provides that no person 
shall refuse to render to any person merely on the ground that he belongs to a scheduled 
caste, any service which such person already renders to other Hindus on the terms on which 
such service is rendered in the ordinary course of business. It was held that the Act does not 
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contravene Article 23 of the Constitution because when a person is prohibited from refusing 
to render service merely on the ground that the person asking for it belongs to a scheduled 
caste, he is not being subjected to forced labour.^* Rule 326 of the Punjab Civil Service 
Rules which provided that service of a Government servant could continue in certain circum¬ 
stances even though he had attained the age of superannuation, was not violative of Article 23. 
Such service should not be equated with the expression 'begar* or forced labour in Article 23.®® 

The corresponding provision in America is contained in the 13th Amendment of the 
Constitution : 

Neither slavery nor involuntary servitude except as a punishment for crime whereof 
the party shall have been duly convicted, shall exist within the United States, or any 
place subject to their jurisdiction. 

It has been held by the Supreme Court of America that the 13th Amendment does not 
deprive a parent of the services of his minor child or a master of the services of an apprentice.®^ 
A statute requiring the seamen to carry out the terms of the agreement and punishing deser¬ 
tion has been held valid.®® Similarly, compulsory military service is not involuntary servitude 
within the meaning of the Constitution.®® 


Clause (2) 

Clause (2) of Article 23 makes an exception in favour of the State and enables it to im¬ 
pose compulsory service for public purposes provided that in imposing such service the State 
does not make any discrimination on grounds only of religion, race, caste, or class or any 
of them. Conscription for the defence of the country or for social service are instances of 
compulsory service for public purposes. “Public purpose” here has been used in a wide sense 
and will include all that will be calculated to promote the welfare of the people as envisaged 
in the Directive Principles of State Policy.®^ 

Section 17 of the Police Act which provides that when it shall appear that any unlawful 
assembly or riot or disturbance of the peace has taken place, or may be reasonably appre¬ 
hended, and that the police force ordinarily employed for preserving the peace is not sulFicicnt 
for its preservation aud for the protection of the inhabitants and the security of property in 
the place where such unlawful assembly or riot or disturbance of the peace has occurred or is 
apprehended, it shall be lawful for any police officer, not below the rank of Inspector, to apply 
to the nearest Magistrate to appoint so many residents of the neighbourhood as such police 
officer may require to act, was upheld®® as coming within the exception provided by clause (2) 
of Article 23. But the imposition of compulsory service for the purpose of carrying a load 
of Government property by the Tehsildar or any Government servant in normal times can¬ 
not be regarded a public purpose.®® Under Rule 125, Defence of India Rules, orders were 
made imposing compulsory levy of foodgrains on cultivators. Clause (7) of the order pro¬ 
vided for payment of transport charges at the rate iO paise per quintal per mile for the trans¬ 
port of the foodgrains from the village of the cultivator to the nearest Government godown. 
It was contended that the rate of transport charges was grossly inadequate and amounted for 
practical purposes to forced labour for nominal charges and therefore infringed Article 23 
of the Constitution. The Court rejected the contention, firstly, because the transport charges 
were not to be considered in isolation, but were to be added to the price fixed for the foodgrains 
as they formed an important element in the amount paid'to the seller; secondly, even if it were 
held that the seller was compelled to render service to the Government by being required to 
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bring the foodgrains from the village to the Government godown, the order would be saved 
under Article 23(2), since it was made for a public puipose namely the equitable distribution 
of essential commodities which affected the life of the community*® 

24- Prohibition of employment of children in factories, etc.—^No ch^d 
below the age of fourteen years shall be employed to work in any factory or mine 
or engaged in any other hazardous employment. 

Employment of children below the age of 14 years in any factory or mine or other hazar¬ 
dous occupation is forbidden. Obviously, the provision is in the interest of health and strength 
of young persons and is in keeping with the provisions of the directives in Article 39. namely, 
the duty of the State to ensure that the health and strength of workers, men and women, and 
the tender age of children are not abused and that citizens are not forced by economic necessity 
to enter avocations unsuited to their age or strength. 

The Fundamental Right secured by this article will hardly be effective unless there is 
further legislation bv Parliament making it a penal offence to violate the prohibition imposed 
bv the article. Moreover, it will be for such laws to define what is a “factory” or what em- 
Dloyments are “hazardous” for children. The existing labour legislation, bowev^is not 
unmindful of the safety and health of children. Thus Section 3 of the Employment of CWdren 
Act 1938 prohibits employment of children below 15 years of age : (1) to work m any 
occupation connected with the transport of passengers, goods or 

(2) to be employed or permitted to work in any occupation involving the handling of goo^ 
within the limits of any port. The same provision prohibits the employment or work of ^y 
child below 12 years of age in any workshop wherein any of the processes set forth m the 
schedule^ attached to the Act. is carried on. exception havmg been made in any such work¬ 
shop wherein any process is carried on by the occupier with the aid of his family only and 
w^?hout employing hired labour or in any school established by. or receivmg assistance or 

recognition, from the State Government. 

Similarly, the Indian Factories Act. 1948. prohibits employment of children below 12 
years of age to work in any factory.*^ 

RIGHT TO FREEDOM OF RELldlON 

25. Freedom of conscience and free profe^ion. P^fctice and 
of retieioR.— (1) Subject to public order, morality and health and to the othe 
frovufons of this Part, all persons are equally entitled to freedom of conscience 
and the right freely to profess, practise and propagate reugion. 

(2) Nothing in this article shall affect the operation of any^isting law 
or prevent the State from making any law— 

(a) regulating or restricting any economic financial, political or otfier 
^ secular activity which may be associated with religious practice , 

(fi) providing for social welfare and reforin or the 

Hindu religious institutions of a public character to aU classes 

and sections of Hindus. 

Fxlanatiort /.—The wearing and carrying of kirpmts shaU be deemed to be 
included in the profession of the Sikh religion. 

Explanation II.—la sub-clause (*) of clause (2), the reference to Hindus 
t 1 * 1 as including a reierence to persons professing the Sikh, 

Jafna or Buddhisf reUgion, and the reference to Hindu religious insUtutrons 

shall be construed accordingly. 
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Articles 25 and 26 sho uld be read together. The right guaranteed by Article 25 is an 
individual right, as distinguished from right of an organised body like the religious deno> 
mination or any section thereof dealt with by Article 26. Both these articles protect matters 
of religious doctrine or belief as well as acts done in pursuance of religion— rituals, observances, 
ceremonies and modes of worship. These articles embody the principles of religious tolera¬ 
tion that has been the characteristic feature of Indian civilisation from the start of history, 
the instances and periods when this feature was absent being merely temporary aberrations. 
Besides, they serve to emphasize the secular nature of Indian democracy which the founding 
fathers considered should be the very basis of the Constitution.^^ 



Cn.-kusE (1) 

Article 25(1) guarantees to every person, and not merely to the citizens of India, the 
freedom of c'^scicnce and the right freely to profess, practise and propagate religion. The 
right is subject in every case to public order, health and morality. Further exceptions are 
engrafted upon this right by clause (2) of the article. Sub-clause (a) of clause (2) saves the 
power of the State to make laws regulating or restricting any economic, financial, political 
or secular activity which may be associated with religious practice and^ub-clause (6) reserve 
the State*s power to make laws providing for social welfare and social reform even though they 
might interfere with religious practices. 

Freedom of conscience connotes a person’s right to en tertain b eliefs and doctrines con¬ 
cerning matters which are regarded by him to be conducive to his s^itual well-being.^* A 
person has freedom to believe in religious tenets of any sect or community. 

The right is not only to entertain such religious ^lief as may be approved of by his 
judgment or cohsci^ce~but also to exhibit liis sentiments in overt acts as are enjoined by his 
jj^cligion. In the words of the article, he may “profess, practise and propagate his religion'’. 
To profess a religion means the right to declare freely and openly one’s faith.*® He may 
freely practise his religion : “Religious practices or performances of acts in piirsuance of reli¬ 
gious belief are as mu^ a part ofreligion as faith or belief in particular doctrines*’.** Rituals, 
and obscivances, ccremoni^ and modes of worship considered by a religion to be its integral 
part are also secured. What constitutes an essential part of a religion or a rfligious practice 
has to be decided by the courts with reference to the doctrine of a particular religion and 
include practices regarded by the community as part of its religion.*^ Again, he may pro- 
* pagate ficely his religious views for the ediheation of others. It is immaterial also whether 
the-propagation is made by a person in his individual capacity or on behalf of some church 
or Institution.** , 

Rciigious freedom, however, cannot be used as a protection against acts inimical to the 
public order, health and morality. Article 25, accordingly, declares that the religious free¬ 
dom shall be subject to “public order^ health and morality’*. In Ramji Lai Modi v. State 
of U. F.*^,_^e Supreme Court held that Section 295-A of I. P. C. irTiot incorisi^nt'with 
“Articl*^ 25 and 26 as it imp oses a restrictibn in the' int erest of public order, that is, making 
pun ishable d eliberate and malicious intention of outraging the religious feelings of any class 
of citizens ~of India. 


43. Per Ayyangar, J. in Sardar Syedna 
Toner Saifuddin Saheb v. State of Bombay, 

(1962) Supp 2 SCR 496: AIR 1962 SC 
853, 871. 

44. Radial Panachand (Jandhi v. State of 
Bombay, 1954 SCR 1055: AIR 1954 SC 
388. 

45. Punjab Rao v. D.P. Meshram, AIR 

1965 SC 1179: (1965) 1 SCR 849. ^ 


Ratilal Panachand Gandhi v. State of 
Bombay, 1954 SCR 1055 : AIR 1954 SC 388, 

47. Seshammal \. State of T . N ., (1972) 

2 see 11. ^ ; 

48. Ratilal Panachand Gandhi w.State of 
Bombay, 1954 SCR 1055 : AIR 1954 SC 388. 

49. AIR 1957 SC 620: 1957 SCR 
SeO , Sant Das \. Babu Ram, AIR 1969 All 
436. 


^ I ^ 





1 



122 


THE CONSTITUTION OF INDIA 


[PartIII 


Ci^usB (2Xa) 

While the right to freely prac tise religion subject to the limitations of public order, health 
and morality is guaranteed, tliere is no such protection to a ctivities whic h are economir, 
commercial or political in their character, thou^ the y are ass ociated with religio us practice. 
It is true that it may not always be easy to say if any particular matter fal ls un de Fl^ffllia l 
religious practice or is only a secular,'^mmercia! or political activity which has come to^ 
associated with religion. -A few cases f^i^the American and Australian Constitutions 
may'*be cited to illustrate the difficulty. In Adelaide Co. v. Cdnvnonwealtffi^ a company of” 
“Jehovah’s Witnesses” (a religious organisation) wliicn, among other things, was opposed 
to'all wars, in 1941 started proclaiming and teaching matters which were prejudicial to war 
activities and the defence of the Commonwealth and steps were taken against them under the 
National Security Regulations. The legality of the action of the Goveniment was raised by 
means of a writ petition belbre the High Court of Australia. High Court sustained 

the action of the Government and held that the religious freedom provision of the Consti-, 
tution®^ was n^t in any way infringed by the National Security Regulations. Th is is an 
instance where political activities, though arising out of religious belief entertained, by a parti¬ 
cular community, wer^considered not to be protected by the Constitution. In Minersville 
Schooly 'District Board of Education v. GobUi^^ two small children were expelled from the 
School of ^iheTsvnie, Pen^5?lva:nia,'fof^r^using to salute thejaational flag as j>art of 
daily, exercise. The family to which the children belonged was affiliated with *^J ehovafi*s 
WitncsTes” and they were taugETtoTjelieve that saluting the flag was contrary to the injunction 
laid down in the holy scripture. The Supreme Court of America was invited to decide if the 
requirement of participation in such a ceremony compulsorily demanded fro m a ch ild, who 
refused oh sincere religious ground, infringed the constitutional guarantee of religious liberty. 
The Court by a majority decision held that there was no infringement of the right to fre^om 
of religion and it was within the competence of the Legislature to adopt ^appropriate means 
to evoke and foster^ sentiment of national unity amongst the children in public schools. 


But very soon the Supreme Court r etracted from the vie w taken by it in the above case . 
In li^^s t Virmriia State B oa rd of Educatio n wT sarnette^ ^ it was held that the a ction'bf the Stat g, 
in makmg h com pulsory for children in public schools to salute the^aiionaJ and plfito 
allegiance constituted a violation'll the l iberty of religio n. This difference in judicial opinion 
only^^phasiseTlhe difficulty of reconciling the freedom of reHgious conyictions h.fia«tly 
believed by men with the '’»-opcr political attitude which is expected from citizens in matters 
of unity and, solidarity of th<^tate organization.®* . 

Murdock v. Pennsyhaniefi^ illustrates the mingling of cor^ercial activities wit h rel igious 
practiceT^frthis cdSTalso the petitioners were Je hovah^s Witn esses who went from door Jo 
door ctistributingTuerature and soliciting people to buy certain religious books and p^^ets. 
A Muni^al ordinance had requued reiigibus colporteurs to pay a licence tax l»f'^e 
started their pursuits. The petitioners were convicted and punished for violation of.the 
Municipal ordinance. The Supreme Court of America held the ordinance invalid on the 
ground that it constituted a denial of freedom of religion. Further it held that Jehovahs 
Witnesses were not engaged in commercial activity. But in Jo nes v. Opeli kcfi^ the^Court 
had taken a different view. A State ordinance had required the takii^ ol licence and 
for carrying on business of selling books and pamphlets from house to house. It was held tha 
the conditions of the ordinance were applicable to a religious organization if it engaged itsc 


in selling printed propaganda pamphlets. 

However in determining what matters come within the purview of religiopr^nd wh^ do 
not. the Supreme Court has held against reliance on foreign authorities.®«V^ Mohd. HmiJ 
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Quareshi v, Sto t^ Qf the question was whether the prohibition of cow slaughter violated 

the freedom of religion of the Mohammedans. It was contended that the sacrifice of cow 
on the Bakrid day was enjoined by the Koran and. therefore, the practice was an integral part 
of the religion. The Court, after review of evidence, held that the practice was not an essential 
part of the Mohammedan religion and could therefore be regulated under clause (2)(o) of 
Article 25. 


Subject to the other proirisions of this part.—'^Subject to the other provisions of this part,** 
clause (1) declares, all persons shall have the right to freedom of conscience and the right freely 
to profess, practise, and propagate any religion. In other words, this right is subject to the 
other provisions in the Fundamental Rights chapter. One of the provisions to which the 
right declaied in Article 25(1) is subject is Article 25(2). A law, therefore, which falls within 
Article 25(2)(u) or (6) will not infringe the right^conferred by Article 25(1), and the limitation 
in Article 25(1) does not apply to that law.®® 


Clause (2)(b) 

Clause (2)(6) of .Article 25 deals with two exceptions : (i) laws providing for social 
welfare and social reform and (tV) the throwing open of all ‘Hindu religious institutions of 
a public character* to ‘all classes and sections of Hindus*. ^ 

As pointed out above, the-right of religious freedom imHpr ri) to the 

power of the State to make laws for social welfare and social reform. It has been held by the 
Bombay High Court®® that an Act to prevent bigamous marriages was not violative of religious 
freedom since it fell under clause 2(6). Likewise, the provisions of the Hindu Marriage Act, 
1956, are protected under sub-clause (6) of Article 25(2).®® Prohibition of evil practices such~ 
as ‘Sati’ or the system of ‘Devdasi* could be justified under this clause.But an Act which 
prohibited'the practice of ex-communication in a certain community was held invalid as noF 
falling within the exception contained in clause 2(6).®^ The phrase ‘laws provided for social 
welfare and social reform* is not intended to cover the basic essentials of the creed of a religion 
which are protected by Article 25(1).®® 


The second part of Article 25(2)(6) makes it clear that the right to freedom of religion 
would not prevent the State from throwing open all ‘Hindu religious institutions of public 
character’ to all ‘classes and sections of Hindus*. Public institutions would include temples 
dedicated to the public as a whole and also those founded for the benefit of sections or deno¬ 
minations thereof. 


The right conferred by Article 25(2)(6) is a right conferred on “all classes and sections 
of Hindus” to enter into a public temple, and on the unqualified terms of that article, that right 
must be available, whether it is sought to be exercised against an individual under Article 
25(1) or against a denomination under Article 26(6). The fact is that, though Article 
25(1) deals with the rights of individuals, Article 25(2) is much wider in its contents and has 
reference to the rights of communities, and controls Articles 25(1) and 26(1). 

The right protected by Article 25(2)(6) is a right to enter into a temple for purposes of 
worship, and it should be construed liberally in favour of the public. But it does not follow 
from this that the right is absolute and unlimited in character. No member of the Hindu 
public could, for example, claim as part of the rights protected by Article 25(2)(6) that a temple 
must be kept open for worship at all hours of the day and night, or that he should personally 
perform those services which the acharyas alone could perform.®® It i*s again a well-known 
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practice of religious institutions of all denominations to limit some of its se rvicf^ to per sons who 
have been specially initiated, though at other times the publiqJn general are free to participate 
in the worship. Thus the right recognised by Article 25(2)i^) necessarily become subject^ 
to some limitations or regulations and such limitation or regu]ation~arise in the process of 
harmonising'the rights conferred by Article 25(2)(A) with that protected'by Article 26(A2.** 
This aspect of freedom was again emphasised in Sastri Yagnapurushadji v. Muldas Bhudardas 
Vaishya^^. The Legislature could not invade the traditional and conventional manner m 
which the actual worship of the deity is allowed to be performed only by the authorised pujaris 
of the temple and by no other devotee entering the temple for darshan. 


Explanation I to Article 25 of the Constitution recognises the rights of the followers 
of the Sikh religion to wear and carry on their persons kirpans as an emblem of their religion. 
Kirpan means a sword. But its size and shape has not been prescribed by the Sikh religion. 
It may, therefore, be a sword of any size or shape.®’ But a Sikh cannot c^rrv any nurn}>er 
of kirpans or swords. He may not be allowed to possess an extra sword vrithout license.®’ 


Explanation ll to .Article 25 declares that the expression ‘Hindus* shajl_ be construed 
as including persons professing the Sikh, Jaina or Buddhist religion. The explanation is 
only for the purposes of Article 25(2)(6) and for no other.®® Vicious statutes accord 
legislative recognition to the fact that even though Jains may not be Hindus by religion 
they are to be governed by the same laws as Hindus.®^ 

26. Freedom to manage reiigious affairs.—Subject to public order, mora¬ 
lity and healtE, every religious denomination or any section f^reof shall have 
the right— 

{a) to establish and maintain institutions for religious and charitable 
purposes ; 

(i)) to manage its own affairs in matters of religion ; 

(tr) to own and acquire movable and immovable property ; and 
{d) to administer such property in accordance with law. 

This article deals with a particular aspect of religious freedom. Under this article 
every religious denomination or a section of it has the guaranteed right to establish and 
maintain institutions for religious and charitable purposes and to manage in its own way all 
alfairs in matters of religion. Rights are also given to such denominations or a section of it to 
acquire and own movable and immovable properties and to administer such properties in 
accordance with law. 


The dictionary meaning of the word “denomination** as given by Webster is “a collection 
of individuals, classed together under the same name ; (now' almost always), specTSlly a religious 
sect or body having a common faith and organisation and designated by a distinctive name*’. 
There are several religions-io—India.jiuch Islam, Christianity, Zoroastrianism and Hinduism. 
The members belonging to each of these religions would be a denomination. The expression 
“denomination” can also be used for members forming sects or sub-sects of a religion designated 
by a distinctive name. Thus, for example, in Hindu religion, the followers of Ramanuja, known 
by the name of Vaishnava, the followers of Madhawacharya, arid other religious teachers 
will constitute denominations. Among Mohammedans, Hanfce, Shia or Chishti sects are 
separate denominations and Daoodi Vohra community is a sub-sect of the Shias. It has been 
held that the Roman Catholic Mission is a religious denomination.’® Article 26 contemplates 
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not merely a religions denomination but also a section thereof. Thus, the Maths or the 
spii itual fraternity represented by it can legitimately come within the purvi ew of this article.’^ 

Management of religious matters.—Clause (b) confers on a religiou s de nomination 
or a section of it the right to managTits own affairs in • matters of religio n^ The expression 
‘matte^s-ef religion' is not limited to matters of doctrines or belief ; it extends also to acts 'done 
in pursuance of religion and therefore con tains a guarantee J‘or rituals and observances, 
ceremonies and modes of worship which are regarded as integral parts of religion.’^ What 
cofisititutes an essential part of religion or religious practice has to be decided by the courts with 
reference fo docnines of the particular religion and included as an integral part of the 
religion.’® ' 

Accordingly, if the tenets of any religious sect of Hindus prescribe that olfering of food 
should be given to the idol at particular hours of the day, that p>eriodical ceremonies should be 
performed in a certain way at certain periods of the year or that there should be dally recita l 
of sacred texts or oblation to the sacred fire, all these would be regarded as parts of religion 
and the mere fact that they involve expenditure of money or employment of priests and servants 
or the use of marketable commodities would not make them secular activities partaking of a 
commercial or economic" character ; all such practices should be regarded as ‘matters of 
religion' within the meaning of Article 26(6).’* 

^ To confer unrestricted right to enter sacred parts of a temple for the purposes of exer¬ 
cising any pow.^conferred by an Act relating to the administration of religious institutions 
will infringe the Fundamental Right guaranteed under Article 26(u).’* If offering of certain 
quantity of food as 'bhog' to the deity is a well established ritual of a religious institution, the 
practice should be held to be a part of the religion guaranteed under Article 2^(6), and if 
there is any law which materially impairs the continuance of that practice, thaf Taw shall be 
unconstitutional to that extent.’® 

% 

The right of a denomination to wholly exclude members of the public from worshipping 
in the temple, though comprised in Article 26(6), must yield to the overriding right declared 
by Article 25{2)(6) in favour of the public to enter into a temple for worship. But where the 
riglil claimed on behalf of the temple is not one of general and total exclusion of the public 
from worship in the temple at all times but of exclusion from certain rdigicus services, they 
being limited by the rules of the foundation to the members of the denomination, then the ques¬ 
tion is not whether Article 25(2)(6) overrides thaf right so as to extinguish it, but whether 
it is possible so to regulate the rights of the persons protected by Article 25(2)(6), as to give 
effbet to both the rights. If the dcnomination.al rights are such that to give effect to them would 
substantially reduce the right conferred by Article 25(2)(6), then of course, on the conclusion 
that Article 25(2)(6) prevails as against Article 26(6), the denominational rights must vanish. 
But where that is not the position, and after giving effect to the rights of the denomination, 
what is left to the public of the rights of worship is “something substantial and not merely the 
husk of it”, there is no reason why the courts should not so construe Article 25(2)(6) as to give 
effect to Article 26(6) and recognise the rights of the denominations in respect of matters 
which are strictly denominational, leaving the rights of the public in other respects unaffected. 
Accordingly, the exclusive right of the members to worship at all times will be hit by Article 
25(2)(6) and cannot be recognised, but the distinct right, namely, that during certain cere¬ 
monies and on special occasions it is only rhembers of a certain community that have the right 
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to take part therein and that on those occasions all other persons would be excluded, would 
clearly be a denominational right and protected by Article _ 


The right, it will be emphasized, is limited only to affairs in matters of religion. Secular 
functions, though connected^with' Teligious institutions, are not immune from State in ter- 
ference. But to decide if a practice is r^i0ous" of secular is not free from difficulty because 
sometimes they are inextricably mixed up. The task of disengaging has nevertheless to -be. 
attempted in dealing with claims under Article 26(6). A practice will be religious if it can 
be regarded as an integral or essential part of the religion and that will depend on the evidence 
regarding the conscience of the community and the tenets of the religion.’®* 


In Raja.Bika Kishore v. State of Orissa’^'^^ the Sri Jagannath Temple Act, 1954, 
challenged as violative of Article~25(6). By the Act, the management of the Temple of Lord 
Jagannath at Puri was taken away from the sole control of the Raja.of Puri and vested in 
a committee. The Act provided that it shall be the duty of the committee to arrange f or the 
proper performance of sevgpuja, etc. of the temple in accordance with the r ecord of~fighis. 
Sevapuja has two aspects. The Act related only to the secular functions since it regulated 
that aspect of the"worship which related to the provision of materials, etc. for the purpose of 
sevapuja which is essentially a secular function. The Act did not affect the religious aspect 
of sevapuja as the persons who'were to perform the puja and other rites as required by the 
dictates of the religion were left untouched. Since the Act concerned only with the secular 
management of the religious institution, there was no violation of the freedom of religion. 
Likewise, the scale of expenses to be incurred in connection with rites and observances of a 
religious institution may be regulated by law since it is a secular aspect.’® 

Section 3 of the Bombay Hindu Places of Public Worship (Entry Authorisation) Act, 
1956 authorises every Harijan to visit and worship in any temple coming under the Act, as 
any other Hindu in general. The S atsaneis . as religious sect, challenged the validity of the 
said ActlrT'so far as it authorised the non^atsangis to enter the places of worship managed 
by the SatsangisJ’^ The Satsangis, according to the appellant, constituted a sect entirely 
distinct from the Hindu religion to apply the said Bombay Hindu Act, 1956, in places of 
worship maintained by the Satsa ngis. Chief Justice P.B. Gajendragadkar, after a very 
learned and elaborate discussion of what actually is Hindu religion and who is a Hindu, 
concluded : “Acceptance of Vedas with reverence ; recognition of the fact that the means 
or ways to salvation are diverse ; and realisation of the truth that the number of gods to be 
worshipped is large, that indeed is the distinguishing feature of Hindu religion’*. The Court 
held that the Bombay High Court was right in its finding that the Satsangis came under Hindu 
religion and the main object of the Bombay Act being to establish social equality between 
all factions of the Hindus in the matter of worship, there was no violation of the Fundamental 
Right of the sect under Article 26(6). It did not intend to invade the traditional and convent- 
tional manner in which the actual worship of the deity is allowed to be performed only by the 
authorised pujaris of the temple and by no other devo^ ^tering the ternplerfoi 

The main principles underlying Articles 25 and 26 were reiterated in Se shamrpal^. 
State of Tamil Nadu.^^ The first principle is that the protection of these articles is not 
limltid to matters of doctrine or belief. They also extend to acts done in pursuance of reli¬ 
gion and. therefore, contain a guarantee for rituals, and observances, ceremonies and modes of 
worship, which are integral parts of religion. The second principle is that what constitut^ 
an essential part of a religion or religious practice has to be decided by the courts with 
reference to the doctrines of a particular religion and includes practices which are regarded 
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by the community as a part of ^ religion. In that case the T. Hindu Religious and Charit¬ 
able Endov/ment (Amendment^ Act, 1970 was questioned on "the groimd that it violated 
Articles 2'5 and'26. It made c^rtjiin offices, which were to'Be hereditary under the 1959 Act, 
as non-hereditary and prescribed certain requisite educational qualifications for them irrespec¬ 
tive of caste, creed or race. It was contende<^that in accorc^nce with the”pro\ic.ions of the 
Act. a trustee could appoint as an archaka, a person if he possessed the requisite qualifications 
irrespective of his being a Saivite or“Vaishnavite. This constituted violation of the freedom 
of religion of t he religious denoniinatiofis~as guaranteed by Article 26. The Supreme Court 
did not accept this contention and upheld the validity of the Act. It was observed that a 
trustee would be bound to follow the terms of the trust or the usage of the institution in mak¬ 
ing the appointments, and thus saved the purely religious offices from being filled up by persons 
disqualified by the terms of the trust or by the usage of the institution. 

The right given under Article 26(^>)Js subject only to the specific matters mentioned 
in Article 25(2) and not to other matters such as preservation of civil rights of the members 
of the community or denomination. Thus, if the head of a religious denomination has the 
right to ex-communicatc any members of the community on religious grounds, such as lapse 
from ffie orthodox religious creed or doctrines or breach of soSne practice considered as an 
essential part of the religion by the community, the exercise of the power of ex-communication 
on religious grounds will form part of the management by the community, through its religious 
head, ‘of its own affairs in matters of religion* guaranteed under Article 26(6).®* Similarly, 
the Roman Catholic Mission can, for the unbecoming conduct of a nun, expel her from the 
sisterhood.®* 


O^ and adminirter prop erty.—Oauses ( gLan d (^of Article 26 guarantee to a religious 
dengmTnatton; the Ti^t to acquire and own property and to administer such property in 
accordance with law. The administration of its property by a religious denomination has 
been placed on a different footing from the right to manage its own affairs in matters of reli¬ 
gion. The latter is a Fundamental Right which no Legislature can take-away, whereas the 
former can be regulated by laws which the Legislature can validly impose. . Therefore, if the 
question merely relates to administration of properties belonging to a religious group or 
institution, il is not a matter of religion *o which clause (6) of the^article would apply.®® 
The Jagannath Temple Act, 1954, concerned the sellar administration of th'e affairs of the 
temple and, was therefore, constitutionally valid. 

The scale of expenses to be incurred in connection‘with the religious observances would 
be a matter oT administration of property belon^g to the religious denomination and can 
^be Controjled by secular authority in accordance with any law laid dov/n by a comi>etent 
^gislature, for it could not be the injunction of qny religion to destroy the institution and 
its endowments by incurring wasteful expenditure on rites and ceremonies.®* 

^ It should, however, be noted-that-under_Article..26(^)itis_t Fundamental Right oC a 
religious denomination or its representatives to'administer properties in accordance with law • 
and the law, therefore, must leave the right of administration to the religious denomination 
Itself subject to such restrictions and regulations as it might choose to impose. A law which 
takes away the right of administration altogether from the religious denomination and vests 
It in any other secular authority, would amount to violation of the right which is guaranteed 
by Article 26(d) of the Constitution.®* 
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Thus Section 56 of the Madras Hindu Religious and Charitable Endowments Ac t, 195 1, 
which empowered the Commissioner, at any motnent he choose,, to dep^c the mahant of 
his right to administer the trust property, even if there was no negligence or mal-a^inistration 
on his part, was held to be opposed to the provisions of Article 26(<0.®® . 

Clauses (c) and ifO of Article 26 do not create rights in an^denomination or any section 
thereof which it never had ; they merely safeguard and guarantee the continuance of rights 
which such denomination or its section had. Accordingly, if the right to administer pro¬ 
perties never vested in the denomination or had been validly surrendered by it or had other¬ 
wise been lost to it. Article 26 would not help.®’ 


Article 26(c) is to be read subject to the State’s power to acquire private property in 
accordance with the requirements of Article 31. The religious denominations can own and 
acquire properties and administer them in accordance with law, but that does not mean that 
the properties owned by them cannot be acquiied. As a result of acquisition, they cease 
to own property. Thereafter their right to administer that property ceases because it is no 
longer their property. Article 26 does not interfere with the right of the State to acquire 

property.®® _^ 


27 Freedom as to payment of taxes for promotion of any particular reli¬ 
gion,—No person shall be compelled to pay any taxes, the proceeds of which 
are specifically appropriated in payment of expenses for the promotion or 
maintenance of any particular religion or religious denomination. 


Article 27 prohibits the levying of a tax, the proceeds of which arc mc^t spccifit^lly 
for payment of expenses for the promotion or maintenance of any parficufar religion or religious 

denomination. 


The first condition lor this article to apply is that the levy must be a tax. But where 
the imposition is in the nature of a fee, it does not fall within the prohibition of 
There fs no generic difference between a tax and a fee and both are different forms m wfuch 
the taxing power of a State manifests itself.®* Our Constitution, however, has made a dis¬ 
tinction Sitween a lax and a fee for legislative purpo,ses and while there are vanota ento« 
il the three lists with regard to various forms of taxation, there is an entry at the end of each 
one of these lists as regards fees which could be levied in resp^t of every one of 
are included therein. A tax is undoubtedly in the nature of a compulsory 
by a public authority for public purposes the payment of which is 

the essential thing in a tax is that the imposition is made for public purposes to meet the ^e^ 
expenses of the State without reference to any special benefit to be conferred upon ® 
of tax The taxes collected are all merged in the general revenue of the Slate to be app^ 
for general public purposes. Thus, tax is a common burden and the only j 

oavers gels is the participation in the common benefits of the State. F^, on the o^ • 

are paymcnlMrimarily fn the public interest but for some special ^ 

soecial^work done for the benefit of those from whom payments are demanded. Th 
h^rL always an element of pro which is absent in a tax Two elements are th^ 
essent al n order that a payment may be regarded as a fee. In the first place, it must 
levfed in consideration of certain services which the individuals act^pted ®'*'’®f 
unwillingly In the second place, the payments collected by way of fe« must be si^ » f 
appro^rfared for that purpose and must not be merged in the general revenue of the State 

to be spent for general public purposes.®® 
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The Orissa Hindu Religious Endowments Act, 1939, passed for the better adminis¬ 
tration and governance of certain religious endowments, under Section 49, imposed on every 
muth or temple having an annual income exceeding Rs. 250 an annual contribution for meeting 
the expenses of the Commissioner and the officers and servants working under him. It was 
held by the Supreme Court in Shri Jagannath Ramanuj Das v. State of Orissa that the con¬ 
tribution that was levied by Section 49 of the Act had to be regarded as a fee and not a tax. 
The payment was demanded only for the purpose of meeting the expenses of the Commissioner 
and his office which was the machinery set up for due administration of the affairs of the 
religious institutions. The collections made were not merged in the general public revenue 
and were not appropriated in the manner laid down for appropriation of expenses for other 
public purposes. They went to constitute the fund which was contemplated by Section 50 
of the Act and to that fund the State Government also contributed both by way of loan and 
grant and it was specifically set apart for the rendering of services involved in carrying out 

the provisions of the Act. 

p [Bui in Commr. H. R. E. v. L. T. Swamiar^^, the Supreme Court held that the contri¬ 
bution levied under the Madras Hindu Religious and Charitable Endowments Act, .1951, 
was in the nature of a lax and not fee. The following reasons were stated for holding the 
contribution a tax : 


(O The money raised by the levy of the contribution was not earmarked or specified 
for defraying the expenses that the Government had to incur in performing the 
new services ; 

(/7) all the collections went to the Consolidated Fund of the State and all the expenses 
had to be met not out of those coiiections but out of the general revenue by a 
proper method of appropriation as was done in case of other Government 
expenses ; and 

(iVi) there was total absence of any co-relation be^wcca the expenses incurred by the 
Government and the amount raised by contribution under the provisions of Sec¬ 
tion 76 and in those circumstances the theory of a return or counter-payment 
or quid pro quo could not have any possible application to that case. 


Another condition for the appliciibility of the article is that the proceeds of the tax 
must l>e specifically appropriated in payments of expenses for the promotion or maintenance 
of any particular religion or religious denomination. In relation to th*s condition the Supreme 

Court has said : 



What is forbidden by Article 27 is the specific appropriation of the proceeds of any 
tax in payment of expenses for the promotion or maintenance of any particular religion 
or religious denomination. The reason underlying this provision is obvious. Ours 
being a secular State and there being freedom of religion guaranteed by the Constitution, 
both to individuals and to groups, it is against the policy of the Constitution to pay, out 
of public funds any money for the promotion or maintenance of any particular religion 
or religious denominations.®® 

C jn Commr., H. R. E. v. L. T. Swamiar^^, the contribution levied under the Act, though 
inTfie nature of a tax, was not hit by Article 27. The reason was that the contribution levied 
under the Act was not for fostering or preserving of Hindu religion or any denomination 
within it. The purpose was to see that religious trusts and institutions wherever they existed, 
were properly administered. It was the secular administration that the Legislature sought 
to control so as to ensure that the endowments attached to the religious institutions were 
properly administered and their income was duly appropriated for the purposes for which they 
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had been founded. There was no question of favouring any particular religion or religious 
denomination. 

For the same reason in Shri Jagannath RamanuJ Das v. State of Orisscfi^, the contri¬ 
bution, even if treated as a tax, did not come within the purview of the latter part of the article 
at all. The object of the contribution under Section 49 was not the fostering or preservation 
of Hindu religion or pf any denomination within it, and since there was no question of favour¬ 
ing any particular religion or religious denomination, Article 27 had no application. 

28. Freedom as to attendance at religious instruction or religiouTworship 
in certain educational institutions.—(1) No religious instruction shall be pro¬ 
vided in any educational institution wholly maintained out of State funds. 

(2) Nothing iivclause (1) shall apply to an educational institution which 
is administered by the State but "has been established under any endowment 
or trust which requires that religious instruction shall be imparted in. such 

institution. 

(3) No person attending any educational institution recognised by the 
State or receiving aid out of State funds shall be required to take part in any 
religious instruction that may be imparted in such institution or to attend any 
religious worship that may be conducted in such institution or in any premises 
attached thereto unless such person or, if such person is a minor, his guardian 
has given his consent thereto. 

With regard to religious instruction Article 28 makes a distinction between educational 
institutions wholly maintained out of State funds and those recognised by the State or receiv¬ 
ing aid out of State funds. In respect of educational institutions wholly maintained by State 
funds, clause (1) prohibits altogether the giving of religious instruction. As to those insti¬ 
tutions which are recognised by the State or receiving aid out of State funds there is no prohi¬ 
bition from giving religious instruction or conducting religious worship. But there cannot be 
any compulsion on attendance, for it is expressly provided in clause (3) that these institutions 
shall not give instruction to or make it compulsory upon a person unless such person gives his 
consent, or if he is a minor, consent of his parents has been obtained. 

In explaining the reasons for prohibiting reli^ous instruction in educational institutions 
wholly maintained by the State, Dr. Ambedkar, Chairman of the Drafting Committee, said : 

Now, I take the liberty of saying that the Draft as it stands, strikes the mean which 
I hope will be acceptable to the House. There are three reasons in my judgment which 

militate against the acceptance of the view.namely, that there ought to be no ban on 

religious instruction. 

The first reason is this. We have accepted the proposition which is embodied 
in Article 21 (i.e., 27), that public funds raised by taxes shall not be utilised for the benefit 
of any particular community. For instance, if we permit any particular religious in¬ 
struction, say, if a school established by a district or local board gives religious iMtruc- 
tion, on the ground that the majority of the students studying in that school are Hindus, 
the effect would be that such action would militate against the provision contained in 
Article 21 (i.e., 27). The district board would be making a levy on every persot 
residing^ithin the area of that district board. It would have a general tax and if reli' 
gious instruction given in the district or local board s chools was con fined to^the children 
of the majority community. IF would be an abuse of Article 21 (i.e. 27). because the 
Muslim community children or the children of any other community who do not agree 
to attend these religious instructions given in the schools would nonetheless be compelled 
by the action of the district or local board to contribute to the district or local board 
funds. The second difficulty is much more real than the first, namely, the multiplicity 
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of reUgioDS that we have in this country. For instance, take a city like Bombay which 
contains a heterogeneous population believing in different creeds. Suppose, for instance, 
there was a school in the city of Bombay maintained by the Municipality. Obviously, 
such a school would contain children of Hindus believing in the Hindu religion, there will 
be pupils belonging to the Christian community, 2k>roastrian community, or to the 
Jewish community. If one gets further and I think it would be desirable to go further 
than this, the Hindus again would be divided into several varieties.... Is the educational 
institution to be required to treat all these children on a footing of equality and provide 
religious instruction in all the denominations ? It seems to me that to assign such a 
task to the State would be to ask it to do the impossible. 


The third thing which I would like to mention in this connection is that unfor¬ 
tunately the religions which prevail in this country arc not merely non-social; so far 
as their mutual relations are concerned, they are anti-social, one religion claiming that 
its teaching constitutes the only right path for salvation, that all other religions are 
wrong. The Muslims believe that anyone who does not believe in the dogma of Islam 
is a Kaffety not entitled to brotherly treatment with the Muslims. The Christians have 
a similar belief. In view of this it seems to me that we should be considerably disturbing 
the peaceful atmosphere of an institution if these controversies with regard to the truth¬ 
ful character of any particular religion and the erroneous character of the other were 
brought into Juxtaposition in the school itself. I, therefore, say that in laying doxvn in 
Article 22(1) [i. e., 28(1)] that in State institutions there shall be no religious instruction, 
we have in my judgment travelled the path of complete safety. 


In D. A. y. College Jullunder v. State of Punjab^^, Section 4 of the Guru Nanak Uni¬ 
versity Act, which enjoined the State to make provision for the study and research on the life 
and teachings of Guru Nanak, was questioned on the ground that as the University was 
maintained wholly out of State funds, Section 4 of the Act offended Article 28(1) and was not 
saved by clause (2) thereof. However, Jaganmohao Reddy, J. did not accept this argument as 
what Section 4 enjoined tl^University was to encourage an academic study of. the life and 
teachings of Guru Nan^rl^ which need not nece.ssarily amount to religious instruction or 
promotion of any p%pficular religion. 

CUI-XyiR A L AND EDUCATIQN>^' RIGT^^ TC*-' 

29. Pr^ection of iatferest s of minorities.— sectio n of .the citizens 
residing in the~^rritory of India or any part thereof h^viQg a distinct language, 
script oi>cult uie o f its own shall have t he righ t ^ conserve th e same . 

N6 citizen shall be denied admission into any educational institution 
maintained by the State or receiving aid out of State funds on grounds onW of 
reli gion, race, caste, f anguag e or any of them. * - 

Clause~O T- 

Clausc (1) g ives prote ctio n, to every s^tion of.the citizens having a distinct language, 
script or culture by guar anteeing thefr rifeht to c onserve tlTe same. If such minor i TT es destT ^ 
to preserve thei r own language an d culture, the State wouJd'nbrstahd in their wa v. A minority 
community can effcctivel^^_conserve its language, script or cuhure by andxhwic^h educationiP 
^institutions and. therefore. theVight to establish an'H^aintaln edu^tionarmstitutions of its. 

- cJi oice is a necessary ^ ^ ncomi tant to.lhe jight to conse rve its distinctive language, sen^t or cul¬ 
ture and that-is what is c^nferred^on all minorities by A rticle 30(1). The right under clause 
(1). however, is subject to clause (2) of Article 29 which provides that no citizen shall be denied 
admission into any educational institution maintained by the State or receiving aid out of 
St?.*e lund^ or. g.-ounds only of religion, race, ca.ste, language or any of them.®’ Whether a 
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section of citizens constitutes a minority for the purpose of Article 29 in a State must be deter¬ 
mined by reference to the entire population of that Stat «» ®' 

One of the grounds of disqualihcation provided under Section 7(a) of the Representation 

% 

of the People Act, 1951, is that the member has been guilty of indulging in corrupt practices. 
, . ( In Jagdev Singh Sidhanti v. Daulte^^^ the appellant, who was declared electe'd 

. ) 'So the House of the People,^ 


aiiegea to nave used co rru pt p ractices to prcynqte communal 
enmity be tween the Hmdu andJh^Sito communities prohibited by Section 123(3) of the 1951 
A^. Two instances Were given by the re^ondent, a de feat ed sitting member, in sup^rt of 
bis allegations : (/) that the appellant by taking help of the Hindi agitation, propagated that 
the respondent was an enemy of the Arya Samaj and the Hindi language and (//) that the 
appellant used a religious symbol—a flag called “Om Dhwaj”-^n his m'^tingfe-- 

The Supreme Court unamraously allowed the appeal and set aside the judgment of the 
Punja b High Court. As to the first ground, Shah, J. read clause (3) of SectionJ^iin th^ight 
of theVLindamental Right guaranteed in Article 29(1) of the Constitution. He observed : 

Right to conserve the l^guage of the citizens includes the right to agitate for 
the protection of the language. Political agitation for conser\'ation of the language of 
a section of the citizens cannot therefore be regarded as a corrupt practice within the 
meaning of Section 123(3) of the Representation of the People Act. ] .. Unlike Article 
19(1), Article 29(1) fs not subject to any reasonable restrictions.^ 


Clause (2) 

Clause (2) relates to admission into educational mstitutions which arc maintained or aided 
bv State funds. No citizen shall be denied admission in such institutions .on grounds only of 
religion, race, caste, language or any of them, irwill be recalled that Arll^e 15 also prohjbits 
discrimination against citizens on grounds of religion, ctc/^ But the s^pe of the two articles 
i« different. Firstly. Article 15 protects all citizens against the Statdwhereas t he p rotection 
of Article 29(2) extends to the Statq or anybody who denies the right comerred by iy Secondly, 
Article 15 prot^ts all citizens against discrimination generally [but Article ^(2) is a protection 
against a particular species of wrong nameFy, denial of ^mission into educational institutions 
of the specified kinc^ Thirdly. Article 15 is quite genera! and wide in its terms and applies'to 
aircitizens, whether they belong tojhe majority or minority groups, and gives protection 
to all The citizens against discrimination'by the State on certain specific grounds. A rticle' 
29(2) confers a special right on citizens for admission into educational institutions mamtained 
or aided by the Statc.-jlJ Finally, the specific grounds on which discrimination is prohibited are 
not the same in the two articles. ‘Place of birth* and ‘sex* do not occur'in Article 29(2), while 
‘language* is not mentioned as a ground in Article 15. 

The High Court of Madras has held* that the effect of omitting the word ‘sexj from 
Article 29(2) is that the^right orwomen to actoission in educational institutions is a matter 
within the regulations of college aut horit iejjj' Article 29(2) is a special article andSs a 
controlling provision when the question relates to admission to colleges.^ 


The right fo admission into an educational institution is a right which an individual 
U citizen has as a citizen and not as a member of any community or cla^s of citizen. * Hence a 
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school run by a minority, if it is aided by State funds, cannot refuse admission to b oys b elong- 
ing to other communities. The word ‘aid* in clause (2) will cover the grants u nder Art icle 
337.°| f Nor can the State direct such Sc hools t o restrict adm ission to their own c^m munTt lj^.' 
~ /^ TheBomb ay Government'Circular Order direStibjg'the'^hooIs teaching-^th English es 
^‘Tnedium 6riTT sTruC tiui!~to admit only Anglo-Indians and citizens of non-Asianc descen^in the 
ctasse s tanpht in Enizlish language was held ultra vires., because the impugned Goveyfi mcht 
Order denied to. all pupils whose mother-tongue, was not English, admission into any school 
where the mediunTof instruction was Enghsh.i ine order would riot be valid even if the 
obje^ for making It is the^jS^orTnolion ur~advaucement of th e nationaManguage.’ The Cou rt 
said i ^ 


•'y Whatever the object, the im mediate gro und and direct cause fo^hc denial is th at the 

' m other-to ngue of the pupils is not English. Adopting the language of Lord T hankerto n, 
/ it may be said that the laudable object of th^impugned order does not obviate t he pro - 
; hibitibn of Article 29(2) because the effect of the order involves in fringeme nt of this 
j Fundamental Right, and that effect is brought about bv d enyi ng adm i ssion on l y on the 

^ound of language.® 

/■^^Axiicle 29(2), however, does not confer a legal right on the members belonging to other 
communities to freely profess, practise and propagate their religion within the precincts of a 
college run by a minority community—®') 


^ To overcome the conflict with. Article 15®*, by the Constitution (FirsL Amendment) 
Act, 1951, clause (4) was added to Article 15 so that nothing in Article 29(2) shall prevent the 
State from making any special provision for the advancement of any socially and educationally 
backwarcHclasscs of citizens or for the Scheduled Castes and the Scheduled Tribes. Accord¬ 
ingly, the State is now empowered to reserve seats in State colleges for any socially and educa¬ 
tionally backward classes of citizens or for the Scheduled Castes and Scheduled Tribes.*® 

l^x^/yArlicle 29(2) cannot be_invokcd where refusal of admission to a student is on the ground 
of his not ^osse^ing requisite qualifications^* or where a student is expelled from an insti¬ 
tution foi^cts of indiscipline.*® J 

of miuorities to esia bBish and administer educational institu¬ 
tions.—^11 minorities, whether bTsed on religion or Janguage, shaii have 
tirrTie^ establish and administer educational invitations of their 

State shall not, in granting aid to educational institutions, dis¬ 
criminate agai nst any educatio nal institution on the ground that it is under 
the manageiVient a minonty^ whether based on religion or language. 

Clause (1) 

Clause (1) gives all minorities, whether based on religion or language, the right (i) to 
establish and (ii) to administer educational institutions of their choice. The right is to establish 
and administer what are in truth educational institu tion s—institutions which caier .to the 
educational needs of the ci tizens or sections thereo f.! This right is in fact a corollaor what 
the Supreme Court has described a necessary concomitant, to the right to conserve their 
distinctive language, script or culture*® guaranteed to the minorities under Article 29(1). 

^The benefit of Article 30(1) is not limited only to educational institutions established after the 
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commencement of the Constitution. It covers both prc-Constitution and post-Constitulion 
institutions.^*/ - — ^ 



/ However, it will be wrong to read Article 30(1) as restricting the right of minorities to estab 
lish and administer educational institutions of their choice only to cases where such'educa- 

tional institutions are concerned with language, script or culture_of the” minoritlw. 

The reasons are firstly. Article 29 confers the Fundamental Right on any seclion 
of the citizens which will include the majority section whereas Article 3(K1) 
confers the right on all minorities. Secondly, Article 29(1) is concerned with 
language, script or culture, whereas Article 30(1)^ deals with mirroffties based'BSTT^igion 
or language. Thirdly, Article 29(1) is ^concerned* with the right to conserve language, script 
oT culture, Whereas Article 30(1) deals with l^e right to establish and administer edu^tional 
institutions of the minorities of their choice. \ Fourthly, the conservation of lajiguage, script 
or culture under Article 29(1) may be by means wholly unconnected with educational insti> 
tutions, and similarly establishment and administration j>f educational institutions by a 
minority under Article 30(1) may be unconnected with'any motive to conserve language, script 
or culture. A minority may administer an institution for religious education which is wholly 
unconnected with any question of conserving language, script or culture. It may be that 
Article 29(1) and Article 30(1) overlap, but the former cannot limit the width of the latte^ The 
scope of Article 30 rests on the fact that the right to establish and administer educational 
institutions of their choice is guaranteed only to linguistic or religious minorities, and no 
other section of citizens has such a right. Further Article 30(1) gives the right to Jinguistic 
minorities irrespective of their religion. It is, therefore, not at all possible to exclude secular 
education from Article 30.*® ~ Vca.'A 


Article 30(1) does not confer, on foreigners-not residing in India the right to set up 
educational institutions of their choice. Persons setting up educational institutions must be 



The cxpiession ‘minority’ in i^ticlg^SO refers to an y comm unity which is numerically 
^»cc thnp fitly per cent~oi me populaiion of a particular State _as a whole. A cornmunit^ 
which is a minority in a specific area ot the State though a majority In the State as a whoie, 
would not be treated as a mi oority for th e purpose of this_article.l^ A minority coujd not 
also be dctci-mincd ill relation to the <^ire population^ofjhe countr^ If it was a^tate law. 
the minorities must be determined in relation to tTic^population c^the State.^^fifJHoweVer, 
there arc-cerlaindirriculties in accepting this formulation. Firstly, the pdpula 


n in one 

State may be spread ov^ in siicn a way that no group may constitute fifty per cent of tfie 
State population. Tt being so, all groups in that State ma y attract Article 30. Secondly, 
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a group being a minority in one State in relation to its population may become a majority 
in another State in relation to its population. If that be so. Parliament acting under Article 3^ 
may change the character of a group into a majority or a minority, as the case may be, by 
simply restructuring the political map,o£ India. It is desirable for the sake of uniformity 
that a minority may be determined in relation to the population of the country^ 


( 



The right conferred on such minorities is to establish educational institutions of their 
choice . It does not s ay that minorities based on re ligion should establish educational insti¬ 
tutions fo r teaching reli gion or^hat linguistic minorities should have the right to establish 
educational institutions Id Meaclling Cheir own language alone. The article lea ves it to their 
choice t o establish su ch ed ucation^ ir^.stitutions as w ill ^rv e^ both the purples, nam ely, 
th e purpose of conserving tneir religio n, languag e or culture, and also t he purpose of^lving 
a t horo ugh gene ral educfctiort* to their chUdren. ^^ 



The words ‘estajjlish’ and ‘administer’ in Article 30 must be read conjunctively so that 
minorities will have me -right to administer education al institutions of their"cHoice"provided 
they have establi^crf it . The word ‘establish* means *tO 


provided 
In iS. Azeez 


Basha v. Unio n o f it was held that as the Aligarh Muslim University was established 

by the Central Legislature under the Act of 1920, the Muslim minority cannot claim to ad¬ 
minister it. * ' 



An institution established by a minority and receiving aid from the State would not lose 
its character of a minority ibstitution becatise it has admitted members ofjmy oth er coin - 
munities. Indeed, the righTconferre d iinH«»r Arfirt<» 30(1) is subject to Articl e 29( 2) which 
provides that no citizen^hall be denied admission into any educational institution maiht aihe 'd 
by the State or receiving aid out of State funds o'n grounds only of religion, race, caste, I^guage 
or any of them.^® 



The right ccnferred_on religious and linguistic minorities to administer educational / 
institutions of their choice-is n ot an absolute rielu . This right is not fr ee from r^tmlati on. jf 
Can the Slate validly imp ose Restrictive mcasttics in the national or pnbJic inter^j on the 
right* of a niinonty to administer its ecfu catioii al jbstjtUtiorisjjnotwithstanding the protection' 
of Article 30(1) ? T he ans wer is furnished in tl^ decisi<m M^.Rev. Sidhurqibhai Sabhai v. 





State of Bombqy^^. Only^cb regulations may lawfully be imposed'^eithcr by Icgislafive or 
executive action as £^|ConditioD oi receiN^ng gran t pr o f r eco^n mon ‘which are dfrecte^'lo 
rnalcing the insiituUoiwwliHe retaining its Character as a minority institution.^cffective asan 
c ducatio-narihsdtution.y in'other words, these should be c onduciv e to making the institution^ 
an effective vehiclc_Qf eolication for the minority comhiunit^r other persons who resort tn h 


__ _ _ _ resor t to it^_ 

Thus tegulaiioDS as are inTthe interests oljetticiemiy of instry^c^foii, discipline, health, sauitaiioo, 
morality, public order and the like may undoubtedly be imposed but not others. In the 
course of the judgment, the Court observed : 




f every order w;i)ich, while maintaining the lorioal character of a minority insti- 
, destroys the power of admyiistration is held justifiable because it is in the pubfTc 


or national interest, ^though not in its interest as an educational institution, the right 
Uianteed by Article 30(j) w ill be but a l easing illusio n, a promise of unreality. 


Accordingly, where regulations directed a teachers’ training college maiiuaiiied by a 
min>Dritv community 80% of the seats in the college for ^e norrurT^ s of the District 

and Municipal Board school teachers with a threat to withhold grant Tn-ald and fecognit/oh 
of the college in case of non-compliance with the regulations, the Supreme Court struck 


21- In re Kerala Education Bill^ 1937, 
^<1^1959 SCR 995 : AIR 1958 SC 95G, 979. 

22. AIK 1968 SC 662 : (1968) 1 SCR 
833. ' 



23. fn Jt Kerala Education Biii, ]S,‘5T 
1959 SCR 995 : AIR 1958 SC 956, 97G. 

24. (1963) 3 SCR 837: AIR I9C3 SC 

540. - ' 
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down the regulations as infringin g the fund amental freedom guaranteed to the minorities 
undw Article 30(1),*® ^ 


In D. ^,_ _K Colleee. J^funder v. State oj Punjab^ ^^ the petit ioners^ Arya Samajis, claim- 
iemselves*as berongins to the minority community questibned the compulsory atJiliation^«»^ 


ing themselves as belonging to the minority community questibned th? pompul^ry athuation, 

( and the conditions tl^febf, t 9 the^Ouru NanaK University of institutions mai^ged and ad- cim 
\ ministered by,them . The University made pr ovisi ons_which prescribed cerj^n co ndifibo s 
required for colleges s eeking affiliation . Clause 2(1)(<2) required thaf a college shoul d ba^ e 
a regularly constituted governip'g body consi sting ^ not^or,e than twe nty persons ap pr oved 
by the Senate and including, among others, two representative of the Universit>r and the 
Principal of the College ex-officio. Cla use 17 prov ided that t he staff in itially as well as subse- ' 
^ quentirappointed would be approved by the Vice-Chance llor. The Supreme Court held thatv^ 
] these provisions interfered with the rights of management of the institutions run by min^ties T 
( and therefore, violated ATticIesJ29X3) an.<L30(l), j A University cannot a ppbi nt it s own no mi- | 
nees to the governing body of a private college since that would constitute a direct inter- / 
fercnce with the minority’s right of management. So is also the case ^it^th^ appointment 
of teachers in a private college. However, clause 18, which empowered the University to 
prescribe by regulation the service and conduct of teachers, was ^pheld as it .was cnac^d 

in th^iax^r Interests of the institutions to ensure their efficiency and excellence. Th e Univer- _ 

sity's power to regulate the service conditions, age of retirement and minimum qualifications 
did not corne in conflict with the rights of minorities. 

The extent and scope of Arlicie 30(1) came up before the Sup reme Court for reconsidcra- 
tion in Ahmedabad St. Xavier's College Society v. Slate of Gujarat^. THT^ociety of Jesus, 
the petitioners, was running the St. Xavier’s College at Ahmedabad with the objeef of providing 
higher education to Christian students. Howe^i^^^ldren of all classes and creeds were 
admitted to the coiicge.'“The“^o»cge was an college under the Gujarat University 

Act of 1949 The petitioners challenged SeetTons 33-A. 40. 41. 51-A and S2-.^rjhcjGui4rat- 

Univer^ty (Ame ndmen t) Act, 1 972, o n the ground of violation of their Fundamental Ri^ 
luT rie T AruciiTTO. I t wa s Cbflie nHed that Section 3 3-A regarding o^stitutioi^o f Governing 
B^aud Selection Committee, Sections 40 and 41 regarding conversions of^a|^hited^eg?s 
into constituent colleges and Sections 5l-/i aod.52-A regarding dismissal, removal aqd ter- 
mifTSlTbr^crvices of staff of college, and reference of disputes to arbitration, should not^be 
applied to them by virtue oHiieiwigh^ ^ ed ucation^insfituUo^ 

Tl^~^ p " rer^C ourt upheld th^contenti^ of the petitioners. H v^s emphasised thmjhe right 
confr-red on the' religi.ous andiOinguistic minorities to administer educational mstitutions 
of their choic^ is not^absolutsjij^^ right i s not free from reg ulation. Just as regu¬ 
latory measures the cduc^tionki content^of ^o - 

ritv institutions, similarly regulatory"measur es kre necessary for enuring ofde^ eiilcient 
j . X . . - -- ‘—♦'— —jQ administer efifec*- 


reg 

’ion 


a restriction on the right of the admimstrauon ana a regumviun me inanner ow 

'idminibiration. The choice in the personnel of management, appointment of teachers, 
admission of students and the use of properties and assets for the benefit of the institution are 
^ r^art .»f the administration. Restriction on the riglit of the administration imposed in the 


in’eres^ of the general public alone and not in the interests of and for the benefit of minority 

rnn.^erned will affect the autonomy of the administration. X < 


institutions con'^raed 
'I 




1 institutions established by the_minqrities for their children cannot-^ compclied> 
to open Hindi or'other language classes. The police power of the State does not extent to bring 
force upon them to open siicli^sses. ^ In State of Bombay v. Boiribay Education Society^^,^ 
the Circular Order cf theBornbay Government directing Anglo-lndiapscbogls to open pro{[^ 


25 Sidhurajohai Sabhai v. StaU of 
Bombav, AIR 19b3 SC 

jytp^Aidranath V. Slatt of Bihar, AIR !96J P<*t 

26. (1971) 2 see 269: 1971 Supp 


SeR 683. See also Punjab University v. 
Khalsa College, AIR 1971 Punj 479. 

27. (1974) 1 sec 717. 

28. AIR 1954 SC 56i : 1955 1 SCR 

568. 
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gressively divisions of standards (classes) using Hindi or an Indian language as the medium 
of instruction» star ting from first standard in 19 54, was challenged by th e authorities runn ing 
the Angl«-Indian s^iooT^n t he g round that the cy cuJar infringed their rights under Articles 
29(1) and 3 0(1) . iThe Court held that a minority, Jike the Anglo^Lsdian community, which is 
based'mrir alia on religion and language, has theThindamental Right to conserve its language, 
script and culture under Article 29(1) and has the right to establish and admiihster educatitmal 
institutions of its choic e under Article 30(1)A There must be implied in these Fundamental 
Rights, the right to impart instruction in thefir own institutions to the children of their own 
community in their owh language. The police power of the State to determine the medium 
of instruction must yield to their Fundamental Right to the extent it is necessary to give effect 
to it and cannot be permitted to run counter to it.T Similarly, in D. A. V. College, Bhatinda 
V. State of Punjab^^^, a circular issued by the Punj^i University in 1970 under the Punjabi 
University Act,’ 1961, making the exclusive use of Punjabi as the medium of instruction and 
Gurmukhi as the script for examination was held as directly infringing the rights of minorities, 
with Hindi as their medium and Devnagri as their script, under Articles 29(1) and 30(1). If 
the University compulsorily affiliates colleges, run by an association of Arya Samajis, and 
prescribes the medium of instruction and examination to be in a language which is not their 
own, then it interferes with their Fundamental Right to conserve their script and administer 
their institurions. However in D.A. K College v. State of Punjab^^^, clauses (2) and (3) of 
Section 4 of the Guru Nanak University Act, 1969, which ^^fiS^upon the University to 
make provisions for the study and research on the life_and TeacEmgs of Guru Nanak andl 
Punjabi language and literatu re, ^re liela aSTror dffending^against Articles 29(1) and 30(l)y 
"because nowhere there is a mandate for compelling colleges, affiliated to it either to study 
the religious teachings of Guru Nanak or to adopt the culture of Sikhs. If the University 
makes provisions for an academic study and research of the life and teachings of any saint, 
it cannot be considered to require colleges aviated to it to'^ompulsorily study his life an^ 
teachings or to do research in them, j It was pointed out that'tRe^tudyTrad research on the 
life and teachings of Guru Nanak must be a study in relation to their culture and religious 
impact in the context of Indian and World civilisation which is mostly an academic and 
ph ilosophical study. ^ ' ““ 

The term ‘administer' is wide enough to lake in enforcement of discipline in regard 
to dress and other matters in.educational institutions run by a minority community. 


Likewise, the right to choose the headmaster is an important matter which falls within 
the right to administer a school and, therefore, any restrictions, apart from the qualifications 
for the post, will be violative of Article 30(1).*® 


Clause (2) 

Clause (2> is only a phase of non-discrimination clause of the Constitution and does not 
derogate from the provisions made in clause (1).*‘ Th^ clause is expressed in negative terms : 
the State is thereby enjoined not to discri minate in granting aid to educationaPmstituTi^s 
on the ground that the management of the institution is in the influence of aTriinority, religious 
or linguistic. The clause does not mean ihat the State is compet^t otherwise to discrimii^e 
so as to impose restrictions upon the substance of the riglit to establish and administer educa¬ 
tional institutions by minorities. The right established by Article 30(1) is intended to be a 
real right for the protection of the minorities in the matter of setting up of educational insti¬ 
tutions cf their choice.** But the right to recognition is not a Fundamental Right.** 


28a. (1971) 2 SCC 261. 

28b. (1971) 2 see 269. 

29. Chinruxmma v.' R. Dy. D. P. I., 
AIR 1964 AP 277. 

30. A. Af. Patfoni v. K(sava», (1964) 
2 Ker 478 (FB) : AIR 1965 Kcr 75. 


31. Sidhajbhai Sabhai v. StaU of 
Bombay, (1963) 3 SeR 837 : AIR 1963 SC 
540. 

32. Ibid. 

^3- In^re Kerala Education BiH, 1957, 
IS59 SCR 995 : AIR 1958 SC 956. 
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RIGHT TO PROPERTY 

*31. Compulsory acqnistion of property.—(1) No person shall be de¬ 
prived of his property save by authority of law. 

t[+[(2) No property shall be compulsorily acquired or requisitioned 
save for a public purpose and save by authority of a law which provides for 
acquisition or requisitioning of the property for an amount which may be fixed 
by such law or which may be determined in accordance with such principles 
and given in such manner as may be specified in such law ; and no such law 
shall be called in question in any court on the ground that the amount so fixed 
or determined is not adequate or that the whole or any part of such amount 
is to be given otherwise than in cash : 

Provided that in making any law providing for the compulsory acquisi¬ 
tion of any property of an educational institution established and administered 
by a minority, referred to in clause (1) of Article 30, the State shall ensure that 
the amount fixed by or determined under such law for the acquisition of such 
property is such as would not restrict or abrogate the right guaranteed under 
that clause.] 

(2A) Where a law does not provide for the transfer of the ownership or 
right to possession of any property to the State or to a corporation owned or 
controlled by the State, it shall not be deemed to provide for the compulsory 
acquisition or requisitioning of property, notwithstanding that it deprives any 
person of his property.] 

§[(2B) Nothing in sub-clause (f) of clause (1) of Article 19 shall affect 
any such law as is referred to in clause (2).] 

(3) No such law as is referred to in clause (2) made by the Legislature 
of a State shall have effect unless such law, having been reserved for the con¬ 
sideration of the President, has received his assent. 

(4) If any Bill pending at the commencement of the Constitution in the 
Legislature of a State has, after it has been passed by such Legislature, been 
reserved for the consideration of the President and has received his assent, 
then, notwithstanding anything in this Constitution, the law so assented to 
shall not be called in question in any court on the ground that it contravenes 
the provisions of clause (2). 

(5) Nothing in clause (2) shall affect— 

(a) the provisions of any existing law other than a law to which the 
provisions of clause (6) apply, or 


♦ In its application to the State of 
Jammu and Kashmir, in Art. 31, els. (3), 
(4) and (6) shall be omitted and for cl. (5), 
the following clause shall be subsUtuUd^ 

namely Nothing in clause (?) sliall 

affect— - 

(a) the provisions of any cxis- 

ing law; or 

(b) the provisions of any law 
which the State may here¬ 
after make— 

(i) for the purpose of 
imposing or levying any 
tax or penalty ; or 


(») for the promotion of 
public health or the 
prevention of danger to 

(iti) with respect to property 
declared by law to be 

+ c i. 1 - ^evacuee property.” 

T ouos. by the Constitution (Fourth 
Amendment) Act, 1955, S. 2, for the 
original clause. 

+ Subs, by the Constitution (Twenty- 
htth Amendment) Act, 1971, S. 2, for 
cl. (2)(w.e.f. 20-4-1972). 

§ by S. 2, ibid, (w.e.f. 20-4- 

1 / m) ^ 
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ib) the provisions of any law which the State may hereafter make— 
(0 for the purpose of imposing or levying any tax or penalty, or 

(//} for the promotion of public health or the prevention of danger 
to life or property, or 

{Hi) in pursuance of any agreement entered into between the 
Government of the Oonunion of India or the Government 
of India and the Government of any other country, or other¬ 
wise, with respect to property declared by law to be evacuee 
property. - 

(6) Any law of the State enacted not more than eighteen months before 
the commencement of this Constitution may within three months from such 
commencement be submitted to the President for his certification ; and there¬ 
upon, if the President by public notification so certifies, it shall not be called 
in question in any court on the ground that it contravenes the provisions of 
clause (2) of this article or has contravened the provisions of sub-section (2) 
of Section 299 of the Government of India Act, 1935. 

*[31A. Saving of laws providing for acquisition of estates, etc._ tKl) 

Notwithstanding anything contained in Article 13, no law providing for_ 

{a) the acquisition by the State of any estate or of any rights therein 
or the extinguishment or modification of any such rights, or 

{b) the takirig over of the management of any property by the State 
for a limited period either in the public interest or in order to secure 
the proper management of the property, or 

(c) the amalgamation of two or more corporations either in the public 
interest or in order to secure the proper management of any of 
the corporations, or 

{d) the extinguishment or modification of any rights of managing 
agents, secretaries and treasurers, managing directors, directors 
or managers of corporations, or of any voting rigMts of share¬ 
holders thereof, or 

(e) the extinguishment or modification of any rights accruing by virtue 
of any agreement, lease or licence for the purpose of searching 
for, or winning, any mineral or mineral oil, or the premature ter¬ 
mination or cancellation of any such agreement, lease or 
licence, 

shall be deemed to be void on the ground that it is consistent with or takes 

away or abridges any of the rights conferred by Article 14 Article 19 
or Article 31 : 


Q. ^-i-tProvided that wjere such law is a law made by the Legislature of. a 

Mate, the provisions of this article shall not apply thereto unless such law 

having been reserved for the consideration of the President, has received his 
ssscot .J 


§[Proyided further that where any Jaw makes any provision for the acqui¬ 
sition by the State of any estate and where any land comprised therein is held 


* Ins. by the Constitution (First 
Amendment) Act, 1951, S. 4 (with retros- 
(pectivc effect). 

t Subs, by the Constitution (Fourth 
Amendment) Act, 1955, S. 3, for the 
original clause (with retrospective effect). 


J In its application to the State of 
Janimu and Kashmir, the proviso to cl. (1) 
Art. 31-A shall be omitted. 

§ Ins. by the Constitution (Seven¬ 
teenth Amendment) Act, 1964, S. 2. 
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by a person under his personal cultivation, it shall not be lawful for the State 
to acquire any portion of such land as is within the ceiling limit applicable 
to him under any law for the time being in force or any building or structure 
stending thereon or appurtenant thereto, unless the law relating to the acqui¬ 
sition of such land, building or structure, provides for payment of compen¬ 
sation at a rate which shall not be less than the market value thereof.] 

(2) In this article,— 

the expression “estate’* shall, in relation to any local area, have 
the same meaning as that expression or its local equivalent has 
in the existing law relating to land tenures in force in that area and 
shall also include— 

(0 anyyug/r, inam or muafi or other similar grant and in the States 
of ifTamil Nadu] and Kerala, any janmam right ; 

(//) any land held under ryotwari settlement ; 

{ill) any land held or let for purposes of agriculture or for purposes 
ancillary thereto, including waste land, forest land, land for 
pasture or sites of buildings and other structures occupied 
by cultivators of land, agricultural labourers and village 
artisans ;] 

{b) the expression “rights**, in relation to an estate, shall include any 
rights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holder, §[/'ai>af, under-raiyat) or other intermediary and any 
rights or privileges in respect of land revenue.] 

§§[31B. Validation of certain Acts and Regulations.—Without prejudice 
to the generality of the provisions contained in Article 31A, none of the Acts 
and Regulations specihed in the Ninth Schedule nor any of the provisions 
thereof shall be deeined to be void, or ever to have become void, on the ground 
that such Act, Regulation or provision is inconsistent with, or takes away or 
abridges any of the rights conferred by, any provisions of this Part, and not¬ 
withstanding any ’Judgment, decree or order of any court or tribunal to the 
contrary, each of the said Acts and Regulations shall, subject to the power 
of any competent Legislature to appeal or amend it, continue in force.] 


* Subs, by the Comtitution (Seven¬ 
teenth Amendment) Act, 1964, S. 2, for 
sub-clause (a) (with retrospective effect). 

t In its application to the State of 
Jammu and Kashmir, for sub-clause (o) of 
cl. (2) of Art. SlAthe following sub-clause 
shall be 'ubstituUdf namely— 

**(<») ‘estate’ shall mean land which is 
occupied or has been let for agri- 
cultiual purposes or for purposes 
subservient to agriculture, or 
for pasture, and includes— 

(») sites of buildings and other 
structures on such land ; 

(»i) trees standing on such land ; 

(in) forest land or wooded waste; 
(ii;) area covered by or fields float¬ 
ing over water; 

{v) sites of jandars and gkarais ; 

(vi) ^nyjagir, inam, muafi or mukar^ 
rati or other similar grant, but 
docs not include— 

(i) the site of any building in 


any town, or town area or 
village abadi or any land 
appurtenant to any such 
building or site; 

(if) any land which is occupied 
as the site of a town or 
village; or 

(ni) any land reserved for 
building purposes in a 
municipality or notified 
area or cantonment or 
town area or any area for 
which a town planning 
scheme is sanctioned 

+ Subs, by the Madras State (Alter¬ 
ation of Name) Act. 1968 (53 of 1968), S. 4, 
for “Madras” (w.e.f. 14-1-1969). 

§ Ins. by the Constitution (Fourth 
Amendment) Act, 1955, S. 3 (with retro¬ 
spective effect). 

§§ iris, by the Constitution (First 
Amendment) Act, 1951, S. 5. 
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. , S*vli^ of laws giving effect to certain directive principles. —Not- 

^tt^tandiog anything contained in Article 13, no law giving effect to the policy 
““.State towards securing the principles specified in clause (*) or clause (c) 
oi A^cle 39 shall be deemed to be void on the ground that it is inconsistent with, 
or tokes away or abridges any of the rights conferred by Article 14, Article 19 
or Article 31 ; and no law containing a declaration that it is for giving effect to 
such policy shall be called in question in any court on the ground that it does 
not give effect to such policy : 

Provided that where such law is made by the Legislature of a State, the 
provisions of this article shaU not apply thereto unless such law, having been 
reserved for the consideration of the President, has received his assent.] 

LegisUtiTe History.—Article 31, as originally enacted, was in the following terms : 

(1) No person shall be deprived of his property save by authority of law. 

(2) No property, movable or immovable, including any interest in, or in any com¬ 
pany owning, any commercial or industrial undertaking, shall be taken possession of 
or acquired for public purposes under any law authorising the taking of such possession 
or such acquisition, unless the law provides for compensation for the property taken 
possession of or acquired and either fixes the amount of the compensation, or specifics 
the principles on which, and the manner in which, the compensation is to be determined 
and given. 


(3) No such law as is referred to in clause (2) made by the Legislature of a State 
shall have effect unless such law, having been reserved for the consideration of the 
President, has received his assent. 


(4) If any Bill pending at the commencement of this Constitution in the Legislature 
of a Slate has, after it has been passed by such Legislature ; been reserved for the con¬ 
sideration of the President and has received his assent, then, notwithstanding anything 
in this Constitution, the law so assented to shall not be called in question in any Court 
on the ground that it contravenes the provisions of clause (2). 

(5) Nothing in clause (2) shall affect— 

(а) the provisions of any existing law other than a law to which the provisions 
of clause (6) apply, or 

(б) the provisions of any law which the State may hereafter make_ 

(/) for the purpose of imposing or levying any tax oi penalty, or 

{//) for the promotion of public health or the prevention of danger to life 
or property, or 

(i/7) in pursuance of any agreement entered into between the Government 
of the Dominion of India or the Government of India and the 
Government of any other country, or otherwise, with respect to 
property declared by law to be evacuee property. 

(6) Any law of a State enacted not more than eighteen months before the com¬ 
mencement of this Constitution may within three months from such commencement 
be submitted to the President for his certification ; and thereupon, if the President by 
public notification so certifies, it shall not be called in question in any court on the ground 
that It contravenes the provisions of clause (2) of this article or has contravened the 
provisions of sub-section (2) of Section 299 of the Government of India Act 1935 


1972). 


♦ /nj. by the Constitution (Twerity-fifth Amendment) Act, 1971, S. 3 (w.e.f. 20-4- 
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The Fundamental Right conferred by Article 31 has, since the commencement of trie 
Constitution, been modihed four times by amendments in the Constitution The First 
Amendment added two explanatory articles—Articles 3IA and 31B—to the Constitution and the 
Fourth Amendment amended clause (2) of Article 31. added clause (2A) to the same article and 
new provisions in Article 31 A, and enlarged the Ninth Schedule and the Seven¬ 
teenth Amendment further elaborated the definition of ‘estate* in clause (2) of Article 31A. 
The Twenty-fifth Amendment amended Article 31(2). added clause (2B) and added a new 
article, Article 31C. The Ninth Schedule has been further enlarged by the Twenty-Ninth 
and Thirty-fourth Amendments. 

The Constitution (First Amendment) Act, 1951.—The object of the First Amendment 
which introduced two explanatory articles—Articles 31A and 31B—to the Constitution was 
to fully secure the constitutional validity of Zamindari abolition and other agrarian reform 
legislation in general and certain Acts in particular. The circumstances necessitating the 
amendment may be explained as below. 

Clause (4) of Article 31 had formed (as also at present) an exception to the provisions 
of clause (2) of the same article. Clause (2) laid down two conditions subject to which private 
property of the individual could be acquired or taken possession of by the State. The first 
condition was that property could be acquired or taken possession of by the State or the 
Union for some public purpose, and second, that no law authorising the taking of private 
property was to be valid unless it made provision for paying compensation to the owner. 
Clause (6) saved existing laws passed within eighteen months before the commencement of the 
Constitution, if they were submitted to the President within three months from such date for 
the certification of the President and were certified by him. 

The restrictions laid down in clause (2) did not apply to a law satisfying the conditions 
of clause (4). This clause provided that if the following three conditions, namely : (t) the 
Bill which ultimately became law was pending before the .State Legislature at the commence¬ 
ment of the Constitution, (/>) that Bill was ultimately passed by the Legislature and (///) it had 
received the assent of the President, were satisfied, the law could not be called in question on 
the ground that it contravened the provisions of clause (2). Though not expressly mentioned, 
this clause was intended to exempt Zamindari abolition and agrarian reform laws passed by 
several States from the requirements of compensation and public purpose laid down in 

clause (2). 

Although clause (4) had saved Zamindari abolition laws from the operation of provisions 
of clause (2), it was open to doubt if such Jaws were open to challenge if they violated some 
other Fundamental Right of the owner. The Patna High Court In Kameshwar Singh v. State^^ 
answered the question in the affirmative. In that case the Bihar Land Reforms Act, 1950, 
which made provision for the transference to the State of the interests of proprietors, and 
tenure-holders in land and of the mortgagees and lessees of such interests, including interests 
in trees, foresis. jalkars, ferries, hats, bazars, mines and minerals, provided that compensation 
to the expropriated zamindars was to be paid at certain multiples. They varied from twenty 
times where the net income did not exceed Rs. 500 to three times where the net income ex¬ 
ceeded one lakh. 

The Bihar Act was challenged, among others, on the ground that the classification of 
zamindars made for the purpose of giving compensation was discriminatory and denied the 
equal protection of the laws guaranteed to the citizens under Article 14 of the Constitution. 
The High Court held that though there could be no challenge regarding the adequacy of 
compensation or of the correctness of the principles prescribed by the Act for determining the 
compensation or of the manner in which the Act directed the compensation was to be given. 


34. The Constitution (First Amend- Constitution (Twenty-fifth Amendment) 
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Clause (4) did not debar the judiciary from entering into the question of compensation in order 
yo decide whether a law offended against Article 14. In that case the Bihar Act was held 
Invalid and void as according to the decision of the Court it contravened the provisions of 
Article 14. The decision of the Patna High Court in Kameshwar Singh's case, though it had 
not been considered by the Supreme Court, indicated that clause (4) of Article 31 would not 
prevent the Zamindari aboUtion laws from being chaUenged in a court on grounds other 
than those mentioned in clause (2). In the Statement of Objects and Reasons, published 
along with the Bill, it is noted that— 

The validity of agrarian reform measures passed by the State Legislatures in the 
last three years has, in spite of the provisions of clauses (4) and (6) of Article 31. formed 
the subject-matter of dilatory litigation, as a result of which the implementation of these 
important measures, affecting large numbers of people has been held up. The main 

objects of this Bill are.to insert provisions fully securing the constitutional validity 

of Zamindari abolition laws in general and certain specified Acts in particular. 

Accordingly, Article 31A (before its amendment in 1955) enacted that "no law pro¬ 
viding for the acquisition by the State of any esfate or any fights therein or for the extin¬ 
guishment or modification of any such right shall be deemed to be void on the ground that it is 
inconsistent with, or takes away or abridges any of the rights conferred by any nrovision 
of this Part". 

Article 31A, It will be noted, did not apply to all forms of private property. Its appli¬ 
cation was confined only to the laws relating to the acquisition of the "estates." In sub¬ 
clause (2)(n) to Article 3IA it is explained that the expression “estate" shall have the same 
meaning as that expression has in the existing law relating to land tenures in force in any area 
i.e., broadly speaking, lands paying land revenue. 

Article 31B was also added by the first amendment. This article purports to validate 
retrospectively certain specified Acts and Regulations already passed, which, but for such 
a provision, might have been open to challenge under Article 31. The device adopted, was 
that thirteen such laws were mentioned in the Ninth Schedule which was to be read'with 
Article 3IB. Neither these laws, nor any of the provisions thereof, shall be deemed to be 
, void, or even to have become void on the ground that such law or any provision thereof is 
inconsistent with any of the Fundamental Rights conferred by Part III of the Constitution. 

The Constitution (Fourth Amendment) Act, 1955.—The changes made by the Fourth 
Amending Act are of a substantial character. To understand clearly the nature of amend¬ 
ments, it is necessary to explain : (/) the State's power of eminent domain which Article 31 
recognises, subject to restrictions contained therein, and (ii) the interpretation of the article 
by the courts before its amendment. 

Eminent Domain.—It has always been recognized that the power of eminent domain^^ 
is an essential attribute of sovereignty. This power connotes the legal capacity of the State 
to take the private property of individuals for public purposes. 

Since the power of eminent domain is an inseparable incidence of sovereignty, there 
is no need to confer this authority expressly by the Constitution Act.S’ It exists without any 
declaration to that effect. While the existence of the power is recognized, constitutional 
provisions provide safeguards subject to which the right may be exercised.sa For instance 
in America three limitations, as noted by Cooley in his book on Constitutional Limitations 
exist : (/) there must be a law authorising the taking of property ; (/i) the property must 
be taken for some public use ; and (m) just compensation should be paid. 

The importance of the power of eminent domain to the life of the State need hardly 
be emphasised. It is so often necessary for the proper performance of governmental functions 


36. The term seems to have origina¬ 
ted in 1925 by Hugo Grotious who wrote 
of this power in his work **De Jure Belli Et 
Pads* ’. 


38, State of Bihar v. Kameshwar Sineh^ 
1952 SCR 889; AIR 1952 SC 252, 259. 




144 


THE CONSTITUnON OF INDIA 


[Part III 


to take pi ivate property for public use. It is the offspring of political necessity. The power 
is inalienable for it is founded upon the common necessity and interest of appropriating the 
property of the individual members of the community to the greater interests of the whole 
community,®* Thus property may be needed and acquired under this power for govern¬ 
ment offices, libraries, slum clearance projects, public schools, colleges and univeraities, 
public highways, public parks, railways, telephone and telegraph lines, dams, drainage, sewers 
and water systems and many other projects of public interest, convenience and welfare. 

Eminent domain should be distinguished from the exercise of the power of taxation and 
the police power. Professor Willis points out that the police power, taxation and eminent 
domain are all form$ of social control, and probably include all of the forms of social control 
known to the law ; but each differs from the other ; though it is possible to distinguish each 
from the other, yet each has characteristics which resemble the characteristics of the others, 
and there are times when it is difficult to draw the line between one and the others.^® 

The police power is the legal capacity of sovereignty, or one of its governmental agents, 
to delimit the personal liberty of persons for the protection of those social interests which 
reasonably need protection. In other words, the police power regulates the use and enjoy¬ 
ment of property so as to conserve or promote the health, morals, safety and the general 
welfare of the community, while under the power of eminent domain private property is taken 
directly for the public use.^^ 


Taxation is the legal capacity of the sovereignty, or one of its governmental agents to 
exact or impose a charge upon persons or their property for the support of government and for 
the payment for any other public purposes which it may constitutionally carry out. The 
power of taxation differs from the power of eminent domain, for under taxation the govern¬ 
ment is required to make and enforce contribution of money or property by the citizen as his 
share of the burden of support of the government. Property taken under eminent domain 
is much beyond the owner’s share of the burden of government.*® Eminent domain lakes not 
a share of the public burden, but more than a share.*® 

Interpretation prior to amendment: 1. Scope —The case of Dwarkadas Srinivas v. 
Sholapur Spg and IVvg, Co.** is a leading case on the unamended Article 31. In that case the 
constitutional validity of an Ordinance—The Sholapur Spinning and Weaving Company 
(Emergency Provisions) Ordinance, 1950—was impugned on the ground that it violated the 
orovisions of clause (2) of Article 31, inasmuch as the Ordinance made no provision for pay¬ 
ing compensation to the Sholapur Spinning and Weaving Co. Ltd., whose property had been 
taken over by the State. The Sholapur Company through its directors had been managing 
and running a textile mill of the same name. But in 1949, on account of the mismanagement 
and neglect of affairs of the company a situation had arisen that brought about the closing 
of the mill. The action of the company prejudicially affected the production of an essential 
commodity, apart from causing serious unemployment amongst the labourers. The Central 
Government thereupon issued the impugned Ordinance. By this Ordinance the management 
and administration of affairs of the company were placed under the control of the directors 
appointed by the Government. The old directors were dismissed and the assets of the com¬ 
pany, including the textile mill, were handed over to the custody of the new management. 
The plaintiff, a shareholder of the company, questioned the constitutional validity of the 
Ordinance, among others, on the ground that by making no provision for paying compensation 
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to the company, which had been deprived of the right of management and administration of 
its affairs and of its assets, the Ordinance contravened the provisions of clause (2) 
of Article 31, 

In support of the validity of the legislation it was contended that the Ordinance could 
not fall within the mischief of Article 31(2) because the State had not acquired title in the 
property of the company under its provisions and that whatever possession bad been taken 
was for the purpose of managing the company’s property on its behalf, and that it had 
not been requisitioned for any State purpose. It was said that unless the property ol the 
company was, by the provisions of the Ordinance, vested in the State or was commandeered 
by the State for State purposes. Article 31(2) could not be invoked to judge the constitutionality 
of the Ordinance, that Article 31(2) covered within its ambit only two forms of taking of 
property by the State, namely, where the State acquired title in the property or where the 
State temporarily commandeered it, and that all other forms of taking the property were 
outside the fundamental right guaranteed by Article 31(2), 

The Court held the Ordinance invalid on the following interpretation of the article : 

(a) Article 31 of the Constitution deals with the topic of eminent domain and clauses 
(1) and (2), which must be read together, lay down three limitations subject to which the 
superior power of the State to deprive citizens of the property may be exercised. Firstly, 
clause (1) announces the necessity of legislative sanction as a prerequisite for the exercise 
of the power. It guarantees that a person cannot be deprived of his property by an executive 
order, and that it is only by the exercise of its legislative powers that the State can deprive 
a person of his property. Secondly, such deprivation can only be for public purpose and 
thirdly, compensation has to be paid for the property compulsorily taken by the State. 

(/») According to the terms of clause (2). compensation is payable if private property 
has been ’’taken possession of” or ’’acquired” by the State. In considering the question as to 
what constitutes “acquisition” or “taking possession of”, it is necessary to bear in mind that 
the words “acquisition” or “taking possession oF’, used in clause (2), have the same meaning 
as the word “deprivation” in clause (1). The protection is against the “taking away” of 
the right of property of the owner and not only in respect of two forms of taking, e.g., acqui¬ 
sition or requisition, in the sense that in the first case the transferee acquires full ownership 
of property and in the second {requisition') he gets temporary possession or use pf the property. 

(c) As to when a person may be said to have been “deprived” of his property, no cut 
and dried test can be formulated. Each case must depend upon its own facts. However, 
broadly speaking, it may be said that an abridgement could be so substantial as to amount 
to a' deprivation within the meaning of Article 31, if, in fact, it withheld the property from the 
possession and enjoyment of the owner, or seriously impaired its use and enjoyment by him 
or materially reduced its value. “The correct approach in such cases”, said Mahajan, J.. 
“should be this : what in substance is the loss or injury caused to the owner and not what 
manner or method has been adopted by the State in taking the property”. The deprivation, 
as Bose, J., put it, must be ‘substantial deprivation*. In the instant case, since the company’s 
right to manage and administer their own affairs was taken away, the action of the State 
amounted to a deprivation of property within the meaning of Article 31(1) and (2). 

State of West Bengal v. Subodh Gopal Bose*^ made it clear that the constitutional obli¬ 
gation of paying compensation arose only where the State action resulted in the substantial 
deprivation of private property of the individual. The case involved the validity of an amend¬ 
ment made to the West Bengal Revenue Sales Act, 1859. Under the Bengal Act of 1859 
the purchaser of an entire estate at a revenue sale, subject to certain exceptions, acquired 
the right to avoid and annul all under-tenures forthwith and to eject all under-tenants The 
amending Act greatly curtailed these rights by enlarging the scope of the protection provided 
by the exception in the old Act. The operation of the Amending Act was made retrospective. 
The respondent claimed that the right to annul under-tenures and to eject under-tenants is a 
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property and the amending law, inasmuch as it made no provision for paying compensation 
to the purchaser, was void under Article 31. The Supreme Court held that the abridgment 
of the right was not so substantial as to amount to the deprivation of the right to property 
within the meaning of Article 31. The Supreme Court by majority held that the Act was 
void as it infringed Article 31 of the Constitution, 


2. Compensation, —The requirement of payment of compensation to the owner whose 
property was acquired or taken possession of was considered in State of West Bengal v. Mrs. 
Bela Banerjee^^. In that case, the Court was called upon to consider the question whether 
compensation provided for under the West Bengal Land Development and Planning Act, 1948, 
was in compliance with the provisions of Article 31(2) of the Constitution. Under the State 
Act, lands could be acquired many years after it came into force, but it fixed the market value 
that prevailed on December 31, 1946, as the ceiling on compensation without reference to 
the value of the land at the time of acquisition. The Court considered the provisions of 
Article 31(2) of the Constitution and arrived at the following conclusion : 


While it is true that the legislature is given the discretionary power of laying 
down the principles which should govern the determination of the amount to be given 
to the owner for the property appropriated, such principles must ensure that what is 


determined as payable must be compensation, that is, just equivalent of what the owner 
has been deprived of. Within the limits of this basic requirement of full inde mn ification 
of the expropriated owner, the Ck>nstitution allows free play to the legislative judgment 
as to what principles should guide the determination of the amount payable. Whether 
such principles take into account all the elements which make up the true value of the 
property appropriated and exclude matters which are to be neglected, is a justiciable 
issue to be adjudicated by the Court. 


By applying the said principles, the Court held that the provisions of the said Bengal 
Act fixing a ceiling on compensation without reference to the value of the land was arbitrary 
and, therefore, was not in compliance with the terms of Article 31(2) of the Constitution. 
This decision lays down three points, namely, (1) the compensation under Article 31(2) shall 
be a just equivalent of what the owner has been deprived of ; (2) the principles which the 
legislature can prescribe are only principles for ascertaining just equivalent of what the owner 
has been deprived of ; and (3) if the compensation fixed was not a just equivalent of what the 
owner has been deprived of or if the principles did not take into account all relevant elements 
or take into account irrelevant elements for arriving at a just equivalent, the question in 
regard thereto is a justiciable issue. This view of the Court in regard to compensation laid 
down in Article 31(2) was reiterated in State of Madras v. Z>. Namasivaya Mudaliar^'*. 

Amendments made by Fourth Amendment: 1. Amendment in clause (2) of Article 31.— 
The Constitution (Fourth Amendment Act, 1955, as noted above substituted the following as 

clauses (2) and (2A) for clause (2) as originally enacted : 

« 

(2) No property shall be compulsorily acquired or requisitioned save for a public 
purpose and save by authority of a law which provides for compensation for the 
property so acquired or requisitioned and either fixes the amount of the compen¬ 
sation or specifies the principles on which, and the manner in which, the compensa¬ 
tion is to be determined and given ; and no such law shall be called in question in 
any Court on the ground that the compensation provided by that law is not 
adequate. 

(2 A) Where a law does not provide for the transfer of the ownership or right to possession 
of any property to the State or to a corporation owned or controlled by the State, 
it shall not be deemed to provide for the compulsory acquisition or requisitioning 
of property, notwithstanding that it deprives any person of his property. 
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2. Effects of amendment in clause (2) of Article 31._The 

(2) of Article 31 may be summarized as below : 


effects of amendment in clause 


(a) The obligation to make provision for compensation arises in two forms of taking 

of private property only, namely, acquisition and acquisitioning property. Where a person 

IS deprived of his property other than by the acquisition or requisition of property by the 

State, there is no right to demand compensation nor is there any legal obligation on she 
State to pay. 

(6) The issue of adequacy of compensation is made non-justiciable. It is left to the 
final judgment of the Legislature to determine what ultimately the proprietor whose property 
h^ been acquired or requisitioned will get by way of compensation. The extent of exclusion 
of court s jurisdiction is explained by the later cases discussed below. 


(c) It is explained in clause (2A) that acquisition only takes place where the ownership 
or the entire title of the expropriated owner is by operation of the law referred to in clause r2) 
stands transfe^ed to the State or to a corporation owned or controlled by the State. As to 
requisition, it is made clear that in requisition there must be a ‘transfer of the right to posses¬ 
sion to the State or its nominee. This supersedes the view that compensation is payable in all 
lorms of deprivation of private property. 


3. Amendment in Article 'ilA .—^The Constitution (Fourth Amendment) Act 1955 
makes certain changes and additions in Article 31A. As we have pointed out above. Article 
31A ^^s added in 1951 to make it clear that a law providing for the acquisition of “estate” 
(e. g. Zamindari abolition laws) shall not be open to attack on the ground that it infringed 
any right of the individual guaranteed by Part III of the Constitution. The Amendment 
widens the s^pe of Article 31A by including certain other categories of legislation which shall 
^ imniune from attack on the ground of their violating the provisions of Part III • but it will 

be noticed that the amended Article 31A has specified three Articles of Part III_Articles 14 

31—against which only the immunity of Zamindari abolition laws or other categories 
of egislations enumerated in the article is secured, whereas under the first amendment it 
excluded all the articles contained in Part m of the Constitution. 


In explaining the object of the amendment, so far as it related to Article 31A it was 
said in the Statement of Objects and Reasons : ' 

It will be r^Hed that the Zamindari abolition laws which came first in our pro¬ 
gramme of social welfye legislation were attacked by the interests affected mainly with 
referent to Articles 14. 19 and 31. and that in order to put an end to the dilatory and 
wasteful litigation and place these laws above challenge in the Courts Articles 31 A 
and 31B and the Ninth Schedule were enacted by the Constitutton (F^i WndmenO 
Act. Subsequent judicial decisions interpreting Articles 14, 19 and 31 have raised 
serious difficulties in the way of the Union and the States putting through other and 
equally important social welfare legislation on the desired lines, e. g„ the Slowing ■ 

(/) While the abolition of Zamindaries and the numerous intermediaries between 
the State and the tiller of the soil has been achieved for the most part, our next 
obj^tives m land reforms are the fixmg of limits to the extent of agricultural land 
that may be owned or occupied by any person, the disposal of any land held in 
excess of the prescribed maximum and the further modification of^he rights of 
land owners and tenants in agricultural holdings. ® 

(//) In the interests of national economy the State should have full control over th. 
mineral and oil resources of the country includinir in 

cancel or modify .he terms and conditions of pr“s^TmX„^’ m^T" 

and similar agreements. * cences, mining leases 

";rrrciaTTr^rns.l^r Td^rr'^rorbrn™”^ temporary period 
or in order to secure the better management of the undertakin*^ or pro^r^.^L^ws 
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providing for such temporary transference to the State management should be 
permissible under the Constitution. 

(rV) The reforms in company law now under contemplation, like the progressive eli¬ 
mination of the managing agency system, provision for the compulsory amal¬ 
gamation of two or more companies in the national interest, the transfer of an 
undertaking from one company to another, etc. require to be placed above cha- 
lenge. 

It is accordingly proposed in clause (3) of the Bill to extend the scope of Article 
31A so as to cover these categories of essential social welfare legislation. 

The Amending Act has accordingly substituted a new clause for clause (1) of Article 31A 
which is deemed to be always substituted. The amended clause (1) has added four new 
categories of legislation which shall not be open to challenge on the ground that they are 
inconsistent with, or take away or abridge any of the rights coEiferred by Article 14, Article 19 
or Article 31. 

These are laws providing for— 

(0 taking over the management of any property by the State for a limited period ; 

((7) amalgamation of two or more corporations ; 

(iVf) extinguishment or modification of rights of persons interested in corporations ; 

(iV) extinguishment or modification of rights accruing under any agreement lease or 
licence relating to any mineral or mineral oil. 

In clause 2(a) after the word *grant* the words *and in the State of Madras and Travancore 
Cochin, any janman right* were inserted^ and in clause 2(b) after the words ‘tenure holder* 
the words *raiyat, under raiyat*, were inserted and deemed always to have been inserted. 


4. Amendment in Article 3 IB.—The Ninth Schedule of the Constitution containing 
thirteen Acts and regulations which were made immune from attack on the ground of violation 
of the provisions of Part III of the Constitution by Article 31B was enlarged by adding seven 
more Acts. These Acts form entries 14 to 20 of the Ninth Schedule.^® 


The Constitution (Seyenteenth Ament 


ent) Act, 1964.—It appeared that notwithstanding 


these amendments, certain other legislative measures adopted by different States for the 
purpose of giving effect to the agrarian policy were effectively challenged. Thus, in Karimbil 
Kunhikoman v. State of Kerald^^^ the validity of the Kerala Agrarian Relations Act, 1961, 
was challenged by writ petitions filed under Article 32 and as a result of the majority decision 
of the Supreme Court, the whole Act was struck down. In A. P. Krishnasami Naidu v. State 
of Madra^^y the constitutionality of the Madras Land Reforms (Fixation of Ceiling on Land) 
Act, 1961, was the subject-matter of debate and by decision of the Court, it was declared 
that the whole Act was invalid. It appears that the Rajasthan Tenancy Act of 1955 and the 
Maharashtra Agricultural Lands Act, 1961 had been similarly declared invalid and in con¬ 


sequence, Parliament thought it necessary to make a further amendment in Articles 31A 
and 31B. Accordingly, the expression ‘estate’ in Article 31A was amended retrospectively 
by a new definition which reads : 


The expression “estate” shall in relation to any local area, have the same meaning 
as that expression or its local equivalent has in the existing law relating to land tenures 
in force in that area and shall also include— 

(/) any jagir^ inam or muafi or other similar grant and in the States of Madras and 
Kerala, any janman right ; 
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(//) any land held under ryotwari settlement ; 

(m) any land held or let for purposes of agriculture or for purposes ancillary thereto, 
including waste land, forest land, land for pasture or sites of buildings and other 
structures occupied by cultivators of land, agricultural labourers and village 
artisans. 

The only saving of compensation is now found in the second proviso added to clause (1) of 
the article which reads ; 

Provided further that where any law makes any provision for the acquisition 
by the State of any estate and where any land comprised therein is held by a person 
under his personal cultivation, it shall not be lawful for the State to acquire any portion 
of such land as is within the ceiling limit applicable to him under any law for the time 
being in force or any building or structure standing thereon or appurtenant therefo, unless 
the law relating to the acquisition of such land, building or structure, provides for pay¬ 
ment of compensation at a rate which shall not be less than the market value thereof. 

To save the validity of the Acts which had been struck down by the Supreme Court, as 
noted above and of other similar Acts which were likely to be challenged, it was considered 
necessary to enlarge the Ninth Schedule. With that object in view, forty-four Acts were 
added t^ the Ninth Schedule by the amending Act. 

^''’''The Constitution (Tweat>’-flfth Amendment) Act, 1971.—The constitutionality of the 
Seventeenth Amendment itself came for attack in Golak Nath v. State of Purdab^^. Similar 
challenge against the First and the Fourth Amendments had not been accepted by the Supreme 
Court. But in the Golak Nath decision, decided in 1967, the Supreme Court reversing its 
earlier decisions held that Parliament bad no power to abridge or abrogate the Fundamental 
Rights. This rule in effect put a serious check on the amending power of Parliament. How¬ 
ever this rule was only to be applied prospectively and hence did not effect the First, Fourth 
and Seventeenth Amendments.®* 

The significance of the impasse created by this decision can be appreciated by the fact 
that only after the Twenty-fourth Amendment restored Parliament’s power to amend Funda¬ 
mental Rights, that the Twenty-fifth and later Amendments were passed By the Twenty- 
fifth Amendment clause (2) of Article 31 was again amended, a new clause (2B) added 
and another Article 31C inserted. The importance and necessity of those changes can be 
appreciated by looking at the developments prior to the passing of the Twenty-fifth 
Amendment. 

As already stated, the concluding part of clause (2) (as amended by the Fourth Amend¬ 
ment), superseding the judgment in Bela Banerjee cose®*, sought to make it clear that no law 
providing for compulsory acquisition or requisition of private property shall be called in 
question in any court on the ground that the compensation provided by that law is not 
’’adequate”. 

So in case of P. Vajravelu v. Spl. Dy. Collector^ the State argued that after the Fourth 
Amendment, 1953 no Court had Jurisdiction to question a law for acquisition or requi¬ 
sition because the substantial ground of attack, /. e., the issue of adequacy or inadequacy of 
compensation had been made a non-justiciable one* The Court did not agree with the State 
and pointed out that even after the amendment, provision for compensation or laying down 
of the principles for determining compensation was a necessary condition for making of a 
law relating to acquisition or requisition. After the amendment, the law fixing the amount 
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of compensation or laying down the principles governing the said fixation could not be ques¬ 
tioned in any court on the ground that the compensation provided by that law was inadequate. 
What had been taken away by the amendment was the jurisdiction of the courts to examine 
the adequacy of compensation but not the requirement of providing compensation or principles 
for determining the same. Accordingly, the Court held that in spite of the bar created by the 
Fourth Amendment to the Constitution, it would strike down a law as a fraud on the Con¬ 
stitution if the principles for determining compensation were irrelevant to the value of the 
property at or about the time of acquisition or if the law provided for illusory compensation. 
In arriving at this conclusion, the Court asserted that the authoritative interpretation of the 
word ‘compensation’ made by it in the Bela Banerjee case had been accepted by Parliament 
while adopting the Fourth Amendment. In the Bela Banerjee case^ the word ‘compensation’ 
was taken to mean a ‘just equivalent* of what the owner had been deprived of, meaning there¬ 
by that all relevant elements must be taken into consideration and all irrelevant elements 
must be excluded in arriving at the compensation. 


This case thus resurrected to a great extent the decision in the Bela Banerjee case which 
was supposed to have been buried deep by the Constitution (Fourth Amendment) Act, 1955. 
Before the amendment, the validity of acquisition laws depended on their making provision 
for such principles for determining compensation as would yield just equivalent to the owner 
deprived of the property. So the doctrine of just equivalent remained, notwithstanding the 
amendment, as valid as before in protecting individual right to properly. 


The decision in Vajravelu's case was followed in Union oj India v. Metal Corporation^^. 
It reiterated that the law providing for compensation, to justify itself, has to provide for 
payment of ‘Just equivalent’ at or about the time of acquisition, to the property acquired. 
If the principles laid down are relevant to the fixation of compensation and are not arbitrary, 
the adequacy of the resultant product cannot be questioned in a court of law. 

In State oj Gujarat v. Shantilal Mangaldas^^, the Supreme Court reconsidered the question 
of compensation payable for property acquired by the State, and reverted to a position which 
was different from that it had taken so far. In this case the constitutional validity of the 
Bombay Town Planning Act, 1955 was in question. According to a town planning scheme 
framed under the Act, the owner of a plot which was acquired under the scheme, had to be 
compensated on the basis of the market value of the land expropriated as on the date of the 
declaration of the intention to make the scheme, and not on the date the land was actually 
acquired. The Supreme Court held that the impugned Act did not infringe Article 31(2j. 
It observed that a rule determining payment of or adjustment of price of land of M'hich the 
owner was deprived by the scheme estimated on the market value on the date of declaration 
of the intention to make a scheme amounted to specification of a principle of compensation 
within the meaning of Article 31(2). The Supreme Court shifted its stand and restated that 
adequacy of compensation fixed by the Legislature or awarded according to the principles 
specified by the Legislature for determination was not justiciable, and compensation was 
wl at the Legislature justly regarded as proper and fair recompense for compulsory expro¬ 
priation of property. If. however, the compensation so ^ed is illusory or can in no sense be 
regarded as compensation, then it is no compensation within the meaning of Article 31(2). 

There was thus a difference of opinion between the decisions in the P. Vajravelu Mudaliar 
V. Spl. Dy. Collector, Madras^"^ and State of Gujarat v. Shantilal Mangaldas^^ cases. How¬ 
ever, the Supreme Court reverted to its earlier stand in the Cooper case^^ and held that the 
Bank Nationalisation law was liable to be struck down as it failed to provide to the expro¬ 
priated banks compensation determined according to relevant principles. It was not accept¬ 
able to the Supreme Court that a principle specified by Parliament for determining compen- 
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sation is conclusive. The principle specified bv law for __ 

the pale of challenge o^y if it was relevant for the determination of comp^^^n 
d«is.on to the pa^mg of the Twenty-fifth Amendment by which the p^nt ijause iS 
of Article 31 was substituted. The amendment dropped the word ‘compensation’ anH in.t/ i 
Inerted the word ‘amount’ in Article 31(2) in order to avoid judicial review of ‘co^n^W 

as just eqtuvalent. For the same reasons were added in the last sentence of clause f21 the 
words ‘or that the whole or any part of such amount is to be given 

in Arficrllnv f ® "T. nothing 

in.ArticIe 1 9(1 )(/) shall affect any such law as is referred to in Article aq m J* 

^^cle 31C which was newly added, provides that :rmS!l 

m Article 13, no Jaw giving effect to the poUcy of the State towards ^curing the 

principles specified in Article 39(A) or (c) shall be deemed to be void on the grounT th“ it i! 

mcon^stent v^^^^kes away any of the rights, conferred by Article 14. Arffcle 19 o^ cle 

31. No law contaimng a declaration that it is for giving effect to such policy shall be^Ikd 

m question in any court on the ground that it does not give effect to Lch poli^ 

such law is made by the Legislature of a State, the provisions of Article 31C !^aIJ not^pW 

thereto unless such law havmg been reserved for the consideration of the President has received 

« this constitutional amendment was chaUenged 

Bharati v. State oj Kerala which aspect has been discussed at appropriate places. 

I?®, Constitution (Twenty-nioth Ameodment) Act. 1972.—This constitutional amendment 
brought two more Acts (entries 65 and 66) under the protection of the Ninth Schedule, 

(Thirty-fourth Amendmeat) Act, 1974.—This consUtutional amend- 
o/elu^ t^^* Schedule by including 17 more Acts bringing the total number 


Article 31, Clause (1) 

So far, we have traced the legislative history of Article* TI . 

each clause of Article 31 as at present along with the amended A^cli 3'lA™3T^aIrd‘Tia''“ 

Clause (1) of Arficle 31 enacts that no person shall be deprived of his propertv excent 

by authority of law The clause, whUe recognising the superior right of the Smte^o takeX 

private property of an mdividual, requires the authority of law before a oerson kT 

propnated of his property. Such power can be exercis^ only by authoriw oMa^^ not 
by a mere executive fiat or order*®^ It is this timifafi^n -.i. y oi Jaw and not 

constitutes a fundamental right to property, “In effect ^it decides Power that 

against deprivation of property by executive action“%' In "d" ^fc^aTm 

apply. It IS not enough that there is deprivation but it must also be deori^^t! 

authority of law.®® Chand v. .Sm/e of H P nohcTin lr>H 

possession of the petitioner in India at the instance of the police of 

The seizure was not under the authority of law, inasmuch as tL police 

of any magistrate nor were they acting under any provision of the I^d^n PenllT^" 

no report had been made to the Indian police. The Supreme Court hefd th^rfh • 

goods amounted to an infringement of the fundamental right under Article 3Hi? 

Oas V. State oJ Punjab^^, where the petitioner was dispossessed of hi<i 

cutive order of .he State for which it had no legal authority, the Court he.drame^^nV^emL' 
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right of the petitioner under Article 31(1) was violated and gave him relief under Article ^2, 
observing : 


The State or its executive officers cannot interfere with rights of others unless 
they can point out to some specific rule of law which authorises their acts. 


Likewise, sale of property for recovery of income-tax arrears during the stay order 
of the court amounts to deprivation of property without authority of law and the rights of the 
owner guaranteed under Article 31 are infringed.®® 


The Maw' in the expression 'authority of law* should be taken to mean the law of Legis¬ 
lature or statute law. But it must be a valid law and to be a valid law it must satisfy the 
following three tests : (0 the authority which has enacted the law must be a competent autho¬ 
rity ; (//) it must not infringe any other fundamental right guaranteed by Part III of the Con¬ 
stitution ; and (in) it must not violate any other express provision of the Constitution.®’ 
Compelling an employer to pay sums of money to his employees which he has not directly 
rendered himself liable to pay may amount to deprivation of properly, but such law would 
be invalid only if it is shown to fail any of the three tests mentioned above.®® If not, the con¬ 
dition of authority of law is satisfied and that action is valid. 


It has been held that Article 31(1) cannot be invoked if the title to hold the property 
is disputed.®® Further, as pointed out above. Article 31 (1) is not attracted where a person is 
deprived of a property by action of another private person.’® 


An Act authorising the levy of a tax is entirely outside the purview of Article 31. Article 
31(5)(6)(0 specifically provides that nothing contained in clause (2) affects the provisions of 
any law which the State may make for the purposes of imposing or levying any tax or penalty.’ 


The protection under clause (1) extends to aliens also. Moreover, the word “person 
in Article 31 includes natural as well as juristic persons.’® Incorporated companies are ac- 
cordiDgly entitled to protection of this clause. It has been held that retrospective legislation 

giving authority to take property is not prohibited.’® 


Act of State.—As against its own citizens the sovereign cannot exercise an act of State.’® 
Hence where a citizen has been deprived of his property by an executive order, it will be no 
defence to rely on act of State. Nor can a plea of act of State be taken against a fne^ly 
alien so long as he is residing within the territory of India Can a pl^ of act of State 1^ a 
eood defence to an action by an expropriated owner who happened to be a resident alien 
cnemv ’ The English case of Johanston v. Pedlar^^ suggests that it can be a good plea. But 
it is not clear if the English rule will apply in India to the expropriation of an alien enemy in 
the face of clause (1) which has used the word “person” without admitting any exception 
in favour of aliens. It has been held in America that in exercise of its sovereign power the 
State can confiscate the property of an alien enemy without compensation.” 
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Article 31, Clause (2) 

V^c au^ority of law is necessary for all cases of deprivation of private property, 
clause (2) mentions two further limitations. These are applicable only.to two forms of taking 
of property by the State» namely : (a) acquisition and (b) requisitioning of property.*^® Firstly 
no property shall be compulsorily acquired save for a public purpose and secondly, the law 
authorising acquisition must either fix the amount or specify the principles on which and the 
rnanner in which the amount Js to be determined and given. Such a law to be valid must 
therefore, satisfy the conditions of (I) public purpose and (2) fixation of amount. 

Public Pi^pose-Defioition and extent of.—While public purpose is made a condition for 
the exer^se of Sute $ power of compulsory acquisition of private property, no definition 
of the phrase is given in the Constitution. There are a number of cases which have con¬ 
sidered the words “public purpose” but none of them has proposed to lay down a definition 
or the extent of the expression. Certain general considerations or guidelines relating tq^the 
meaning of the expression deduciblc from these cases may be stated, 

1. General interest of the community.—In Hamabai Framjee Petit v. Secretary of State"^^ 
a Privy Council decision, the Government had given certain land in Bombay on lease Under 
the terms of the le«e the Government had the right to resume the possession, subject to pay¬ 
ing compensation, if it desired to use it fot a public purpose. Government gave notice of their 
intention to resume possession, with the object of using the land for providing residential 
accommodation to Government servants at adequate rates. The Privy Council held that 
the resumption of land was for a public purpose and therefore valid. In the judgment, their 

Lordships quoted with full approval the following observation expressed by Bachelor J in the 
High Court ’ ’ 


The phrase “public purpose”, whatever else it may mean, must include a purpose 
that is, an object or aim. in which the general interest of the community, as opposed 
to the particular interest of individuals is directly and vitally concerned. 


The contention of the appellant that there cannot be a ‘public purpose’ in taking land 
if that land when taken is not in some way or other made available to the public at large was 
rejected on the ground that rapacious landlords who thrived on the misery of those who 
could find no decent roof over their heads sprang into being. Even the efficiency of the 
administration was threatened because Government servants could not find proper accom¬ 
modation. Milder efforts to cope with the evil proved ineffective. It was necessary therefore 
Tor Government to take more drastic steps and in doing so they acted for the public weal’ 
There was consequently a clear public purpose and an undoubted public benefit A state 
mentthat what would serve the general interest of the conununity is properly a public purpose 
has been approved by the Supreme Court in a number of cases.** 


In Somavanti v. The State of Punjab^^, the Supreme Court said ; 

Broadly spiking, the expression, ‘public purpose’ would, however, include 

a purpose m which the general interest of the community as opposed to the particular 
interest of the individuals, is directly and vitally concerned. Particular 


78. See cl. (2A) of Article 31 for the 
meaning of ‘acquisition* or ‘requisition*. 

79. 42 lA 44. 

80. Followed in State of Bihar v. 
Kameshwar, 1952 SCR 889, 899: AIR 1952 
SC 252 ; State of Bombay v. R. S. J^anii^ 
1956 SCR 18: AIR 1956 SC 294 ; Somawanti 
V. The StaU of Punjab y AIR 1963 SC 151. 
163 : (1963) 2 SCR 774; Arnold Rodricks v. 
State of Maharashtra^ AIR 1966 SC 1788- 
(1966) 3 SCR 885. 

81. In Ali Gulshan v. Statit 55 Bom 
LR 308 premises were requisitioned for 


housing a member of the staff of a foreign 
consulate and was held to be for a pubhc 
purpose. ^ 

f^<ifrushwar Singhy 
1952 Sem M9, 899; AIR 1952 SC 252 \ 

n? ^956 SCR 

^orruivanti 

V. r/u State of Punjab^ (1963) 2 SCR 774 • 

Rodricks v. 

83. (1963) 2 SCR 774: AIR 1963 SC 

1 d 1 • 



1 54 the;CONSTITUTION OF INDIA [PART III 

2. Concept not j/o/ic.—The phrase “public purpose** has not a static connotation 

which is fixed for all times. In Kameskwar Singh's MahajAn, J. (as be then was), 

observed that the phrase “public purpose” has to be construed according to the spirit of the 
times in which the particular legislation is enacted. ^Public purpose* is bound to vary with 
the times and the prevailing conditions in a given locality. That the meaning is elastic and 
changes with time is nowhere better illustrated than in the interpretation of the phrase “public 
use** in America.^^ According to the earlier view, any purpose mlating to functions of the 
Government would be a public use provided the public have direct benefit, out of which land 
requisitioned for construction of railway tracks, post offices, defence, etc, are clear examples. 
The modern view of public use of necessity had to be made more liberal as the functions of the 
Government were fast changing and increasing their fold. Accordingly, it began to be held 
that there is sufficient public use provided it is in any way of any use to (not necessarily by) 
the public.^^ Willis has summarised the present position in the United States on this subject 
in these words ; 

What is public use ? On this question there have been two view-points. One 
may be called the older view-point and the other newer view-point. According to the 

older view-point, in order to have a public use, there must be use by the public. 

According to the newer view-point there is a public use if the thing taken is useful to the 
public. This makes public use for eminent domain practically synonymous with public 
purpose for taxation somewhat like social interest for police power. Under this rule it 
is not necessary for the benefit to be for the whole community, but it must be for a con¬ 
siderable number.®’ 

3. Definition not practicable .—Since the concept of public purpose varies from time to 
time, it is not possible to lay down a definition of what public purpose is. In Smt. Somawanti's 
case®®, the Court emphatically asserted that it would not be a practical proposition even to 
attempt a comprehensive definition. Das, J., in the State of Bihar v. Kameshwar Singh^*^ said : 
“No hard and fast definition can be laid down as to what is a ‘public purpose* as the concept 
has been rapidly changing in all countries. 

4. Includes sections of the community .—It would be no less public purpose if the ac¬ 
quired property is of some benefit to a section of the commimity. Where a very section 
of the community®® is concerned with, its welfare is a matter of public concern. 

It has been held®* that a law which aims at elevating the status of tenants by conferring 
on the tenants bhoomidhari rights cannot be said to be wanting in public purpose. Similarly, 
there is a public purpose where the property is taken over to keep labour gomg on and con¬ 
tented and to maintain the supply of essential commodities.®® In another case, the acqui¬ 
sition of land for manufacture of salt has been held to be an acquisition for a public pur- 
Dose The acquisition of the land for the housing of a Minister is a public purpose as he 
^nnot give his best to the State and the public if he has to live in discomfort.®® Rehabi- 
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litation and settlement of refugees is a public purpose.®* In State of Bombay v, AH Gutshan*'* 
the requisition was for the purpose of housing a member of the staff of foreign consulate! 
The Supreme Court held that the requisition was for a public purpose. In State of Bombay 
V. Bhanji the requisition for housing a person having no housing accommodation 

was upheld as being for public purpose. But compulsory acquisition for the benefit of a 
private ^rson is ultra vires.^^ Likewise, the property of an individual cannot be appro¬ 
priated by the State underthe power of compulsory acquisition for the mere purpose of 
adding to the revenues of the State.i There is no public purpose where the land is 
acquired for an industrial concern working purely for its own gain, even though the goods 
produced by the concern may be of use to the general public.* 

In Bobu Barkya Thakur v. State of Bombay*, where the requisition of accommodation 
was for the workers engaged by an industrial company, the Court held that the requisition 
was for a public purpose because in an industrial concern engaging a large number of work¬ 
men away from their homes it is a social necessity that there should be proper accommoda¬ 
tion available for such workmen. WTierc a large section of the community is concerned. 
Its welfye IS a matter of public concern. Likewise, acquisition of land for a co-operative 
society for the construction of houses under special schemes is a public purpose since the 
public IS generally benefited by such scheme even though the direct and immediate bene¬ 
ficiaries may be mdividuals.* Again, the condition of public purpose was held to be satisfied 
where lands were acquired for development into industrial areas.* 

By the Land Acquisition (Bombay Amendment) Act. 1953, the definition of public 
purpose in Section 3 was amended so as to authorise “the acquisition of land for purposes 
of the development of areas from public revenues or some fund controlled or managed by a 
lo^I authority and subsequent disposal thereof in whole or in part by lease, assignment or 
sale, with the object of securing further development**. In Arnold Rodericks v State of 
Maharashtra^, the petitioner contended the validity of the law as being beyond the concept of 
pubHc purpose. It was no purpose since the State would be acquiring the land from one 
set of individuals and disposing it to another set of individuals after development The 
Court refuted the contention of the petitioners. Sikri, J., speaking for the majority, said : 

Public purpose varies with the times and the prevailing conditions in localities 
and in some towns like Bombay the conditions are such that it is imperative that the 
State should do all it can to increase the availabUity of residential and industrial sites 
It is true that these residential and industrial sites will be ultimately allotted to members 
of the public and they would get individual benefit, but it is in the interest of the general 
community that these members of the public should be able to have sites to put ud 
residential houses and sites to put up factories. The main idea in issuing the impugned 
notifications was not to ttok of the private comfort or advantage of the memLrTof 

the public but the general public good. In our view, the welfare of large 

proportion of persons livmg in Bombay is a matter of public concern and the noti¬ 
fications served to enhance the welfare of this section of the community and this is public 


'"“°"‘y->“dgment. Wanchoo. J. while conceding that the power of acquisition 
c onferred by the amending Act came well within the concept of public purpose, expressed 
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the view that a transfer by the State to private persons by lease, assignment or sale would be 
ultra viresy unless the transfer was made subject to securing further development on the part 
of transferee. A transfer without any such stipulation would in effect mean that in an indirect 
way the State would be acquiring the land from one set of individuals and disposing it off to 
another set of individuals.*^ 


An improvement scheme was drawn on the basis of offers of several merchants to 
deposit the costs of acquisition for shopping sites. It was held that even if the scheme was 
that the shopping sites would be let out to provide individuals who would erect shops there¬ 
in, it cannot be contended that the land for shopping sites was not being acquired for a public 
purpose. Any purpose which directly benefits the public or a section of the public is a public 
purpose. Moreover, development partly with the aid of private agenci^ has generally been 
adopted by various statutes dealing with the improvement of cities in this country. So long 
as the object is development and the land is made fit for the purpose for which it is acquured, 
there is no reason why the State should not be permitted to see that further development of 
the land takes place in the directions for which the land is acquired and even though it may 

be through private agencies.® 

The judicial trend discernible from these cases has been that even a purpose which 
benefits individuals does not lose the character of a public purpose if such individuals we 
benefited not as individuals but in furtherance of some scheme or plan aiming at the public 

welfare or utility. 

The question whether the deprivation of private property is for a public purpose is 
a justiciable issue. In Stale of West Bengal v. Mrs. Bela B^erjee‘-, the Supreme Court 
observed • “The existence of such a purpose as a fa<;t must be established objectively . 


Fixation of amount.—As already stated it is to do away with the concept of"compen- 
sation“ that the 25th Amendment substituted the word “compensation” by the wora 
"amount” The Constitution now requires that the law for acquisition or requisition shou 

p^vlTfor an amount which may be fitted by such law or which “ 

accordance with such principles and given in such manner as may be specked m such la . 
The whole of that amount or part of it may be given otherwise than in casn. 

in Kesavananda Bharati v. State of Kerala\ the ‘the T^^my” 

of the validity of the Twenty-fifth Amendment. It was unanimously held 

»..... -.. 

C.J.. Shelat, Hegde. Grover, ag^mo .. for fixing the amount must be reasonable 

fixed by law or the principles not be illusory or in fraud 

and relevant Xo ^^^w^fife^nronertv acquired or requisitioned must have a reasonable 

of power. nf the ^ooerty acquired or requisitioned. Palekar, J. appeared to 

relationship with P . , .j. amount fixed is illusory or is otherwise a fraud 

be of the view that the aw wo :„uf #0 receive an amount specifically conferred by clause 

on power T ^ m^rse^ific to poi^out the court's jurisdiction 

(2) of Article 31. compulsory acquisition if the amount fixed thereunder is illu- 

to question a stated therein were wholly irrelevant for fixation of the amount, or 

sory, or if P ^ ^ acquisition or requisition is exercised for a coUateral purpose, 
or l A ":rin ^ Constitution.^ On the other hand Ray, J. (as 
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accordmg to them, eaoap, Pa.ekar. J.. who is si.en. in this respect, a .aw would be invalid 
the principles specified are wholly irre/evant to the property acquired or requisitioned. 

Property.—The expr^sion “property”, it wUl be noted, has been used in Article 31 in i»« 
widest connotation. Article 31 is designed to protect property in all its fnrm« Xh- 

pr^sion “property”, therefore, must be understood both in the corporeal sense as hav^K 
reference to those specific things that are susceptible of private aDDrooriatfon InH ^ ® 

as w^l as its juridical or legal sense of a bundle^f rights'^Xh 

e law with respect to the user and enjoyment of those things to the exclusion 

of others. A statutory right to purchase a land is not a right of propertyis but the right to 

pro^rtT^’i allowances constitute propertyso is an annual cash mainteLnce 

grant a property. The mere right to maintain a temple is not a right of property.^® 

In Madhav Rao Scindia v. Union of Indid*^, a question was raised whether the riaht to 

property of .he ruler in the hands of .he Goverumen. HeuTtM. 

cturt%r.7w.'’-- ^ 

In the Bank Nationalisation case^*, property was held to m«san “u- u . • 

can have to anything, bein« that right whic*;. oL h^as'.o .aSds 7r .Tn^" en’j^g^rs'f cL^.s 
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which does not depend on another's, courtesy : it includes ownership, estates and interests 
in corporeal things, and also rights such as trademarks, copyrights, patents and even rights 
in personam capable of transfer or transmission, such as debts ; and signifies a beneficial right 
to or a thing considered as having a money .value, especially with reference to transfer succes¬ 
sion, and to their capacity of being ipjured.** 

Article 31, Clause (2A) 

As said above, this clause has been added to Article 31 to explain that the State obli^ 
gation to pay compensation to the expropriated owner arises only in two forms of taking 
of private property by the State, namely, acquisition and requisition. There is an acquisition 
of property when its ownership Is transferred to the State or a corporation owned or con> 
trolled by the State. Requisitioning of property, on the other hand, means the transfer 
of right to possession of any property to the State or to a corporation owned or controlled 
by the State. Where the property is requisitioned, the title to the property admittedly re¬ 
mains in the original holder, though he is excluded from possession or epjoyment.** If 
a scheme is promulgated empowering the State Transport Undertakings to take in hand the 
transport service in relation to'any area, route or portion thereof to the exclusion of any 
person, who has been carrying on the business on that route, it does not provide for the trans* 
fer of ownership or the right to possession of any property to the State or to a corporation 
owned or controlled by the State. Under Article 31 of the Constitution unless there is such 
a transfer, the law shall be deemed not to provide for compulsory acquisition or requisition¬ 
ing of property, and, therefore, in such a case, no compensation need be provided for under 
Article 31(2) of the Constitution.^® 

In the following examples, although the owner is deprived of his property, there is no 
acquisition or requisitioning of property and no compensation is payable : 

(i) where a law authorises the seizure and destruction of property or impairment 
of its value ; 

(//) where a law authorises the transfer of management of a company to Government 
directors ; 

(/iV) where a law empowers the State Government to operate the road transport service 
as a Government monopoly, by cancelling the existing permits in favour of private 
operators and thereby rendering the buses of the private owners who may be 
carrying on the business of road transport practically useless ; 

(/v) where a law provides for the properly of a person being brought under the superin¬ 
tendence of the Court of Wards i 
(v) deprivation of property by imposition or collection of tax 

(vi) extinction of the office of a functionary like a Tilkayat** ; and 

(viV) cession of a part of the territory of India as a result of treaty between India and 
a foreign State. 

Article 31, Clause (3) 

This clause enacts an additional restriction on State laws relating to compulsory acqui¬ 
sition of private property. The President’s assent is made a condition for the validity of 
State laws providing for compulsory acquisition or requisition of private property. Clause 
(3) provides that no such law [as is.referred to in clause (2)] made by the Legislature of the 
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State shall have effect unless such law, having been reserved for the consideration of the 
President, has received his assent. It will be noted that it is not the Bill, but the Jaw that is 
required to be reserved for the Presidential assent.^® A Bill becomes an Act of the Legis* 
lature only after the assent of the Governor®® or of the President, as the case may be.®^ 

Article 31, Clause (4) 

Clause (4) is an exception to clause (2) which, as we have seen above, stipulates the 
conditions of compensation and public purpose for the acquisition of private property. This 
clause provides that if the following three conditions, namely, (/) the Bill which ultimately 
becomes law was pending before the State Legislature at the time of the commencement of the 
Constitution ; (/i) the Bill was ultimately passed by the Legislature, and (in) it received the 
assent of the President, are satisfied, such law shall not be called in question on the ground 
that it contravenes the provisions of clause (2). 

It may be emphasised that such law cannot be challenged on either of the two grounds— 
public purpose and compensation (fixation of amount), laid down in clause (2).®® 

Also it is the law to which the assent of the President is given that is protected from any 
attack on the ground of non-compliance with the provisions of clause (2) of Article 31. There 
is no warrant for assumption that the Bill has got to be passed in its original shape without 
any change whatsoever, before the provisions of clause (4) of Article 31 could be attracted. 
The expression ^‘passed by such Legislature" must mean passed with or without amendments 
in accordance with the normal procedure contemplated by Article 107 or Article 196 of the 
Constitution, as the case may be.®® 

Article 31, Clause (5)(a) 

This clause embodies further exceptions to clause (2). According to sub-clause (a) 
of clause (S) the provisions of any existing law other than a law to which the provisions of 
clause (6) apply, are exempted from the requirements of clause (2). Clause (5)(a) read with 
clause (6) would mean that Article 31(5)(a) only saves such existing laws as were made 18 
months before the commencement of the Constitution. A notable example coming under 
clause (5)(a) is the Land Acquisition Act which was passed in 1894.®* Section 6(a) of this 
Act makes a declaration of the Slate Government that a particular acquisition is for a public 
purpose conclusive, and the courts are debarred from going into the question whether the 
purpose of the acquisition was public or not. This provision cannot be challenged since 
existing laws, even though contrary to the provisions of clause (2), have been exempted from 
attack in the courts.®® 


Article 31, Clause (5)(b) 

Clause (5)(6). which relates to future laws, enumerates three exceptions to clause (2), 
namely, laws made for the purpose of (i) taxation or imposition of penalty, (ii) promotion 
of public health or prevention of danger to life or property, and (//V) enforcement of any 
agreement entered into between the Government of India and any other country relating 
to evacuee property. The provisions of Article 31(2) cannot be invoked for impeaching 
the validity of a taxation law. though such law may be impeached on the ground that 
it violates any other fundamental right.®® Clause (5)(t>)(m) empowers the making of a law 
which cither directly declares a property to be evacuee property or empowers an authority to 
declare a property as evacuee property.®^ 
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Clause (5X^Xi0 saves laws for the promotion of puUic health or the prevention of 
danger to life or property. This sul>clause may appear redundant after the Constitution 
(Fourth Amendment) Act, 1955 because all cases of deprivation of property short of acqui¬ 
sition or requisition by the State are now covered by clause (1) of Article 31. But even now 
clause (SK^O is not wholly otiose. Clause (5)(b)(i/) will protect laws provided for requisi¬ 
tioning or temporary occupation of property strictly necessary for promotion of public health 
or prevention of danger to life or property. For example, the law may authorise the State 
to requisition the property temporarily for abating the public menace without payment of 
compensation if the menace cannot be abated in some other recognised way.** 


Article 31, Clause (6) 

This clause embodies yet another exception to clause (2). Clause (6) saves existing 
laws passed within 18 months before January 26, 1950, if they were submitted to the President 
within 3 months from such date for the certification of the President and were certified by 
him. 

Articles 31 and 19(l)(f ) : RelattonslUp.—Where a citizen has been deprived of bis pro¬ 
perty by a State law, can he challenge the validity of the law on the ground that it imposes 
unreasonable restrictions under Article 19(lK/)^d clause (S) of the Constitution 7 
This aspect we have fully discussed under Article 19(1X/)** and shown how the earlier view** 
was reversed in K. K. Kochuni v. State of Nfadras*^ and affirmed in R, C. Cooper v. Umion o/ 

# 

However, the Twenty-fifth Amendment added a new clause (M) to Article 31 which 
provided that nothing in sub-clause (/) of Article 19(1) shall affect any such law as is referred 
to in clause (2) of Article 31. This was primarily done to see that Article 19(1)(/) does 
not in any way obstruct the implementation of radical economic policies of the government 
of the day, as was thought to be the case after the decision in R. C. Cooper v. Union of India 
(supra). 


Article 31A(1)(a) 


Article 31A enacts that a law which comes under any of the sub-clauses of clause (1) of 
the article shall not bc^ open to challenge on the ground of contravention of Ariicles 14, 19 or 
31. But where such law is a law made by the Legislature of a State, the provisions of Article 
31A will apply only if the President has given his assent thereto. The protection is avail¬ 
able not only to Acts which come within its terms but also to Acts amending such Acts to 
include new items of property or which change some detail of the scheme of the Act provided 
firstly that the change is not such as would take it out of Article 31A or by itself is not such 
as would not be protected by it. and secondly that the assent of the President has been given 

to the amending statute.** 


Sub-clause (a) Article 31A(1) enables the State to acquire any estate or any rights there¬ 
in or to extinguish or modify any such rights. ‘Estate' is defined in clause (2X«) to have the 

• <f that exoression or its local equivalent has in the existing law relating to land 
same by inclusive definition it takes in any Jagir, inam or muafi 

tenur^ m in the States of Tamil Nadu and Kerala any yonmum right. 

aauI^T2)(*) deflnS the eipression ‘rights’ in relation to an estate to include any right vested 
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in a proprietor, sub-proprietor, under proprietor, tenure-holder or other intermediary and 
any rights nr privileges in respect of land revenue. Speaking broadly, the expression estate 
refers to land which pays land revenue and is held in accordance to a law relating to land 
tenure ** However, an estate so defined, if it is acquired by the State, no law enabling the 
State to acquire any such estate can be questioned as inconsistent with the rights conferred 
by Articles 14 19 or 31 of the Constitution. So, any law extinguishing or modifying any 
rights mentioned in clause (l)(u). and defined in clause (2)(6), cannot be questioned on the 
said grounds. It is, therefore, clear that the clause is concerned with land tenure. It deals 
with a tenure called an ‘estate’ and provides for its acquisition or the extinguishment or modi¬ 
fication of the rights of the land holders or the various subordinate tenure-holdere in 
of the rights in relation to the estate. It has been held that the object of Article 31A(l)(a) 
is to bring about a change in the agricultural economy and facilitate agrarian reforms and 
it is applied to legislation effecting the rights of landlords and tenants. The protection of the 
clause is, therefore, not applicable to a law which seeks to modify the rights of the owner 
without any reference to agrarian reforms, such as regulation, inter se of the rights of a pro¬ 
prietor in his estate and the junior members of his family.^* 

It is well-settled that Article 3lA(l)(<i) envisages only laws concerning agrarian reform.^ 
In K K Kochuni's case*’’, the Court by majority decision held that the Madras Marumak- 
kathayam (Removal of Doubts) Act. 1955. which deprived a Sthance of his properties and 
vested them in the Tarvad. contravened Ardcle 19(1)(;) and was not protected by Article 
31A to save laws for agrarian reform only and did not enable the State to divest a proprietor 
of his estate and vest it in another without reference to any agrarian reform. In P. K MudaUar 
V Sol Dy Collector, Madras*^, the Supreme Court held that the Land Acquisition (Madras 
Amendment) Act. 1961. providing for the acquisition of lands for a housing scheme was not a 
law with reference to any agrarian reform and was not protected by Article 31 A. 

In Dy. Commr., Kamrup v. Durga Nath Sarmct*\ it was held that the Assam Acquisition 
of Land for Flood Control and Prevention of Erosion Act, 1955. which provided for acqui¬ 
sition of lands both urban and agricultural, for executing works in connection with flood 
control or prevention or erosion did not have any relation to agrarian reform, land tenures, 
.or the elimination of the intermediaries and was therefore not protected under Article 3iA. 

In Balmadies Plantations Lid. v. State of T. N.^^ the acquisition oX janmam lands under 
the Gudalur Janmam Estate (Abolition and Conversion into Ryotwari) Act, 1969 was struck 
down because the mere fact that the ownership of forests would stand transferred to the State 
would not show that the object of the transfer is to bring about agrarian reform. Augment¬ 
ing the resources of the State by itself and in the absence of anything more regarding the 
purpose of utilisation of those resources, cannot be held to be a measure of agrarian reform. 
There was no showing that the measure was in any way linked with a scheme of agrarian 
reform or betterment of village economy.®^ 

Where the general scheme of legislation is agrarian reform and under its provision 
something ancillary thereto in the interests of rural economy has been done to give full effect 

to the purview of Article 31A it will be upheld. \n Ranjit Singh v. State of the im¬ 

pugned Act, The East Punjab Holdings (Conservation and Prevention of Fragmentation) 
Act. 1948, as amended subsequently, which provided for reserving portions of land com¬ 
monly owned by the proprietors for the use of common purposes of villagers or non-pro- 
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compensation to the proprietors was upheld. HidayatuIIah J 
(as he then was) m the course of the judgment, said : niuayaiuuan, j 

scheme of rural development today envisages not only equitable distributioib 

t°he ont Z dd >" “Ciety resulting in a landless class on 

the one hand and a concentration of land in the hands of a few. on the other, but en¬ 
visages also^ the raising of economic standards and bettering rural health and social 


Smre of Kerala v. Gwalior Rayon SUk Mfg. (W'vg.) Co. irrf.ss ,he Kerala Private 
Forests (Vesting and Assignment) Act, 26 of 1971 was impugned as not relating to agrarian 
reform and the land taken was not agricultural land. The Act provided for take over of 
private forests without paynjent of compensalion and assignment of such private forests 
to the poorer sections of the rural agricultural population. The Supreme Court held on 
facts brought before it that the forest land was such as could be profitably exploited for 
agricultural purposes. On facts it was further held that the private forests in question were 
held \njanmam right and hence were covered by the definition of “estate” in Article 3JA(2)(u)(i) 
Besides if the lands are covered under sub-clause (/) it is not necessary to further show that 
they are being used for agricultural purposes and so covered by sub-clause (i/7).56 xhe Aci 
was held to provide for agrarian reform as the objectives of increasing the agricultural pro¬ 
duction and promotion of the welfare of the agricultural population are clearly a predominani 
element in agrarian reform.s* Krishna Iyer. J. (concurring) exemplified the concept of agra¬ 
rian reform thus : 

The concept of agrarian reform is a complex and dynamic one promoting wider 
interests than conventional reorganisation of the land system of distribution of land. 

It is intended to realise the social function of the land and includes creation of economic 
units of rural production, establishment of adequate credit system, implementatidn ol 
modern production techniques, construction of irrigation systems and adequate drainage, 
making available fertilizers, fungicides, herbicides and other methods of intensifying 
and increasing agricultural production, providing readily available means of com 
munication and transportation, to facilitate proper marketing of the village produce 
putting up of silos, warehouses, etc., to the extent necessary for preserving produce 
and handling it so as to bring it conveniently within the reach of the consumers when 
they need it, training of village youth in modern agricultural practices with a v^ew to 
maximising production and help solve social problems that are found in relation to the 
life of the agricultural community. The village man, his welfare, is the target. 

Further it is thus clear to those who understand developmental dialectic and rural 
planning that agrarian reform is more humanist than mere land reform and, sqienti* 
fically viewed, covers not merely abolition of intermediary tenures, zamindars and the 
like but re-structuring of village life itself taking in its broad embrace the socio-eco¬ 
nomic regeneration of the rural population. The Indian Constitution is a social instru¬ 
ment with an economic mission and the sense and sweep of its provisions must be 
gathered by judicial statesmen on that seminal footing. 

As a test it was slated that in ascertaining whether the impugned enactment outlines 
a blue-print for agrarian reform the Court will look to the substance of the statutory proposal 
and not its mere outward form. The will closely study to see if the legislation merely 

wears the mask of agrarian reform or it is in reality such. A label cannot salvage a statute 
from the clutches of constitutional limitations if the agrarian reform envisaged by it is “a 
teasing illusion or promise of unreality”. There has to be a direct nexus between the subject-* 
matter acquired and its utilisation for agrarian reform.w 
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The second proviso to Article 31A(1) refers to ceiling limits. It is well-known that 
under various laws dealing with land reforms, no person apart from certain exceptions can 
hold land beyond the ceiling fixed under the law. The proviso makes it clear that the land 
exeitopted from acquisition should be within the ceiling limit and also it must be under personal 
cultivation. The underlying idea of this proviso seems to be that a person who is cultivating 
land personally which is his source of livelihood, should not be deprived of that property 
under any law protected by Article 31A unless at least compensation at the market rate is 
given.®® 

It has been held that the reservation of land for income of the Village Panchayat is 
acquisition of land by the State within the second proviso. But acquisition for common 
purposes such as paths, etc. is not acquisition by the State.®® 

Article 31A(I)(b) 

This clause would protect the State from any liability for the breach of the funda¬ 
mental rights conferred by Articles 1"^, 19 or 31 in case it takes over for a temporary period, 
management of a commercial or industrial undertaking or any other property in the public 
interest or in order to secure its proper management. The requisition of the assets of govern¬ 
ment aided schools by government will not be saved by Article 31 A(lX^)j even if the manage¬ 
ment and control of such schools could be taken for a limited period.®* 

Article 31A(1)(c) & (d) 

The objects of these clauses are stated to be as follows : 

The reforms in company law now under contemplation, like the progressive eli¬ 
mination of the managing agency system, provision for the compulsory amalgamation 
of two or more companies in the national interest, the transfer of an undertaking from 
one company to another, etc., require to be placed above challenge. 

Article 31A(1Xe) 

In the interests of national economy, the State shall have full control over the mineral 
and oil resources of the country, including, in particular, the power to cancel or modify the 
terms of conditions of prospecting licenses, mining leases and similar agreements. In Burrakur 
Coal Co. Ltd. V. Union of Inditfi^, the notification under the provisions of the Act had the 
effect to prevent an owner or lessee of a mine from working his mine for a certain period 
of a year. There was no provision for compensation, but the Act was upheld as only autho¬ 
rising modification of the rights of mine owners or lessees under Article 3!A(1X«). Like¬ 
wise, premature termination of lease for getting or extracting mineral is protected by Article 

31A(1X^)-®® 

Article 31B 

Article 31B purports to validate certain specified Acts and Regulations already passed, 
which, but for such a provision, would be liable to be impugned under Article 31. This 
article is retrospective which is clear from the words “ever to have become void.”®® Article 
31B is not governed by Article 31 A. Article 31B is a constitutional device to place the speci¬ 
fied statutes beyond any attack on the ground that they infringe Part III of the Constitution.®® 

In Venkata Rao Esajirao Limbekar v. State of Bombay^^, it was held that amendments 
enacted to an Act which were in the Ninth Schedule prior to Its inclusion therein were covered 
by Article 31B, and hence were protected thereunder. 
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Article 3IB and the Ninth Schedule have cured the defect, if any. in the various Acts 
mentioned m the said schedule as regards any unconstitutionality alleged on the ground of 
infringement of Fundamental Rights, and by the express words of Article 3IB such curing 
of the defect took place with retrospective operation from the dates on which the Acts were 
put on the statute book. These Acts even if void or inoperative at the time when they were 
enacted by reason of infringement of Article 13(2) of the Constitution, assumed full force 
and vigour from the respective dates of their enactment after their inclusion in the Ninth 
Schedule read with Article 3IB of the Constitution.®’ Upto the Constitytion (Thirty-fourth 
Amendment) Act, 1974, eighty-six laws have been included in the protective umbrella of 
the Ninth Schedule. However there is nothing in Article SIB which conferred upon the Legis¬ 
latures which had originally passed these Acts the power to amend them inconsistently with 
the provisions of the Constitution, or to take away or abridge the rights conferred by the 
Constitution. If the provisions of the Acts specified in the Ninth Schedule have to be amended, 
the amendments must either be consistent with the provisions of the Constitution or be saved 
under Article 31A of the Constitution. If those provisions are not saved by Article 31A 
and are otherwise inconsistent with the Constitution, they must be held void.®® 

The effect of the last clause of Article 31B, namely, “subject to the power of any com¬ 
petent Legislature to repeal or amend it”, is to leave it open to the respective Legislatures 
to repeal or amend the Acts which have been included in the Ninth Schedule. But, if the 
Legislature amends any of the provisions contained in the said Acts, the amended provision 
would not receive the protection of Article 31B and .its validity may be liable to be examined 
on the merits.®® The amendment would, however, be saved if the parent Act was included 
in the Ninth Schedule after the amendment had already been made.’® 


Article 31C 

The Twenty-fifth Amendment inserted Article 31C which made Articles 14, 19 and 31 
inapplicable to certain categories of laws made by Parliament or by any Legislature. It 
was also added that a declaration in the law that it is to implement the Directive Principles 
enshrined in Article 39(Z») and (c) cannot be questioned in a court of law. Thus Article 31C 
grants complete impiunity from judicial scrutiny to a law if it is certified by the President 
that it is enacted to promote the policy laid down in Article 39(a) and (6), and the courts will 
not be able to scrutinise whether the law is enacted in fact to promote that policy. The validity 
of the Twenty-fifth Amendment introducing Article 31C was questioned in the Kesavananda 
Bharati v. State of Kerala?^. Sikri, C.J. held that since Parliament cannot under Article 368 
abrogate Fundamental Rights, it equally cannot enable the Legislature to abrogate them, and, 
therefore Article 31C must be declared unconstitutional. It appeared to the Chief Justice 
that Article 31C could not be read to be an implied amendment of Article 368, and if it is so, 
it is beyond the powers conferred by Article 368 itself.’® Shelat and Grover, JJ. and Hegde 
and Mukherjea, JJ. also reached the same conclusion. Shelat and Grover, JJ. argued that 
firstly Article 31C enables total abrogation of fundamental rights in Articles .14, 19 and 31, 
and secondly, the power of amendment contained in Article 368 is of special nature which 
has been exclusively conferred on the Parliament and can be exercised only in the manner 
laid down in that article.’® Hegde and Mukherjea, JJ. were of the view that Article 31C 
substantially denuded the contents of Articles 14, 19 and 31. Further, according to them, 
the power conferred under Article 31 is an arbitrary power and is capable of being used for 
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collateral purposes, e.g., to stifle the freedom of speech. It is true that there is some simi* 
larity between laws made under Article 31A and those made under Article 31C but the scope 
of the latter is wider than that of the former, as it is possible to fit into the scheme of the latter 
almost any economic and social legislation-and the court cannot go into the question whether 
the laws enacted do give effect to the policy set out in Article 39(<») and (b). It was not accept¬ 
able to them that under Article 31C Parliament merely delegated its powers and that such a 
delegation is valid as the power conferred on Parliament under Article 368 is in its very nature 
is one that cannot be delegated. They also negatived the contention that Article 31C may be 
considered as an amendment to Article 368 as there is no basis for holding that Parliament 
intended that way. It was, therefore held that Article 31C permits the destruction of some of 
the basic features of the Constitution, and, therefore, is void.’* Ray, Palekar, Mathew, Beg, 
Dwivedi and Chandrachud, JJ. held Article 31C as valid. Ray, J. (as he then was) opined 
that the conclusiveness of declaration introduced in a law is to be appreciated in the entire 
context of Article 31C. According to him, the declaration is for the purpose of excluding 
the process of evaluation of legislation on a consideration of the virtues and defects with a 
view to seeing if the law has led to the result intended. However, the court can go into the 
question whether a law with such a declaration has a nexus with the Directive Principles 
in Article 39(a) and (h).’* Palekar, J. observed that if the object of the legislation was merely 
a pretence and the real object was discrimination or something other than the object speci¬ 
fied in Article 39(^) and (c). Article 31C would not be attracted and the validity of the legis¬ 
lation would have to be tested independently of Article 31C.’* Mathew, J. also observed 
almost in similar terms, if a law passed ostensibly to give effect to the policy of the State is, 
in truth and substance, one for accomplishing an unauthorised object, the Court would be 
entitled to tear the veil created by the declaration, and decide according to the real nature of 
the law.” Beg, J. based his opinion on the concession made by the Union of India that the 
question of relevancy or nexus with the specified principles would be open to judicial scrutiny 
in such cases of declaration annexed to laws passed, and concludes that the declaration by 
itself would not preclude a judicial scrutiny of the nexus between the law, and the field carved 
out by Article 31C.’® Dwivedi, J. emphasized the relevancy of law to the policy enunciated 
in Article 39(a) and (b), and declared that if the law has no such relevancy, the law would be 
declared void if it offends Articles 14, 19 and 31.’® Chandrachud, J. found that what Article 
31C achieves is to create an immunity against the operation of the specified Fundamental 
Rights in a pre-existing field of legislation, and the field of legislation was not created by 
Article 31C. As regards the latter part of Article 31C, laws can, in his opinion, be upheld 
only and only if there is direct and reasonable nexus between the law and the Article 
39(6) and (c).®® Jaganmohan Reddy and Khanna, JJ. reached their conclusions by applying 
the doctrine of severance, and upheld only parts of Aulicle 31C. 

In the view Jaganmohan Reddy, J. has entertained, the words ^‘inconsistent with or 
takes away or” and ‘‘Article 14” as also the portion ‘‘and no law containing a declaration that 
it is for giving effect to such policy shall be called in question in any court on the ground that 
it does not give effect to such policy” being severable, be deleted from Article 31C leaving 
the unsevered portion operative and effective so as to enable laws made under Article 3IC to 
further the principles enshrined in Article 39(a) and (6). He held that Parliament by an 
amendment under Article 368 cannot confer a power on the Legislatures to exclude the opera¬ 
tion of Articles 14. 19 and 31. as there are other clauses which relate to freedoms other than 
the right to property.®^ Khanna, J. upheld the first part of Article 31C which could be 
severed from its remaining pact, which was struck down on the grounds : (/) It gives car/e- 
bianche to the Legislature to make any law violative of Articles 14, 19 and 31, and makes it 
immune by inserting the requisite declaration. Article 31C taken along with its second 
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part gives in eflfect the power to the Legislature, including a State Legislature, to amend the 
Constitution ; (//) The declaration made by the Legislature precludes a party from showing 
that the law is not for that object and prevents a court from going into the question as to 
whether the law enacted is really for that object. This exclusion of judicial review strikes 
at the basic structure of the Constitution and goes beyond the permissible limits of what 
constitutes amendment under Article 368.®® 

From the above discussion it may be concluded that (/) Sikri C.J., Shelat, Hegde, Grover 
and Mukherjea, JJ. held the entire Article 31C as invalid ; («) Ray, Palekar, Mathew, Beg, 
Dwivedi and Chandrachud, JJ. held the entire Article 31C valid, though in effect, according 
to them. Article 31C did not preclude them from examining the question whether there was 
nexus between the law and the principles enshrined in Article 39(b) and (c). Jaganmohan 
Reddy, J. upheld the first portion of Article 31C after deleting certain parts, and struck down 
the second portion after severing it from the first. Kbanna, J. upheld the first portion of 
Article 31C and held the second portion as void. It may, therefore, be concluded that the 
rmuority consisting of Ray. Palekar, Mathew, Beg, Dwivedi and Chandrachud, JJ. along 
with Khanna, J. held that the first portion of Article 31C is valid. The second portion of 
the article is declared invalid by the majority consisting of Sikri, C.J., Shelat, Hegde, Grover 
and Mukherjea, along with Jaganmohan Reddy and Khanna, JJ. Thus the Supreme Court 
has preserved its power of judicial review on the question whether a law made by a legis¬ 
lature has nexus with the principles enshrined in Article 39(6) and (c). 

/i righ t to constitutional remedi es 

/S/ l^medies for enforcement of rights conferred by this Part.—(1) The 
ri^r to move the Supreme Court by appropriate proceedings for the enforce¬ 
ment of the rights conferred by this Part is guaranteed. _ 

(2) The Supreme Court shall have power to issue directions or orders or 
writs, including writs in the nature of habeas corpus, marufamus, prohibition, 
quo warranto and certiorari, whichever may be appr^riatc, for the enfor^- 
ment of any of the rights conferred by this Part. 

Without oreiudice to the powers conferred on the Supreme Court 
by clauses (1) and (2), Parliament may b3^-^a^^^-^power any other court .to 
exercise within the local limits of its jurisdicUon all or any of the powers exer¬ 
cisable by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be suspended except 
as otherwise provided for by this Constitution. 

This article describes the last of the seven groups of fundamental rights. Unlike other 
rights, it is remedial and not substantive in nature. Here the right to take proceedings by 
original petition straight in the Supreme Court for the enforcement of the Fundamental Rights 
is guaranteed. The right to move the Supreme Court is itself a guaranteed right, and the 
significance of this has been assessed®* by G^endragadkar, J, (as he then was) thus : 

The fundamental right to move this Court can therefore be appropriately described 
as the corner-stone of the democratic edifice raised by the Constitution. That is why 
it is natural that this Court should, in the words of Patanjali Sastri, J., regard itself 
“as the protector and guarantor of fundamental rights” and should declare that “it can¬ 
not, consistently with the responsibility laid upon it, refuse to entertain apph^ibns seek¬ 
ing protection against infringements of such rights (Vide Romesh Thappkf\. State of 
Madras, 1950 SCR 594 at p. 597 : AIR 1950 SC 124 at p. 126)**. In discharging the 
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duties assigned to it, this Court has to play the role of a “sentinel on the qui vive** (Vide 
State of Madras v. K G. Row, 1952 SCR 597 at p. 605 : AIR 1952 SC 196 at p. 199), 
and it must always regard it as its solemn duty to protect the said fundamental rights 
“zealously and vigUantly** (Vide Daryao v. State of U. P., (1962) 1 SCR 574 at p. 582 ; 
AIR 1961 SC 1457 at p. 1461). 


Clause (1) 

The right to move the Supreme Court guaranteed under clause (1) is subject to the 
condition of *appropriate proceedings*. Article 32(1) says : *‘The right to move the Supreme 
Court by 'appropriate proceedings* for the enforcement of the rights conferred by this Part 
is guaranteed**. There is no freedom to move the Supreme Court by all sorts of proceedings 
but only by 'appropriate proceedings*. What does 'appropriate proceedings*'mean ? This 
has reference to clause (2) of Article 32. Only those proceedings are appropriate which invoke, 
by original petition, the jurisdiction of the Supreme Court to issue, according to the nature 
of the case, writs or orders of the types described in clause (2). In Daryao v. State of U. 
the Supreme Court has said r 

The expression “appropriate proceedings** has reference to proceedings which 
may be appropriate having regard to the nature of the order, direction or writ which the 
petitioner seeks to obtain from this Court. The appropriateness of the proceedings 
would depend upon the particular writ or order which he claims and it is in that sense 
that the right has been conferred on the citizen to move this Court by “appropriate 
proceedings.'* 

Though the petitioner has fundamental right under Article 32(1) to move the Supreme 
Court by appropriate proceedings for enforcement of any of his fundamental rights guaranteed 
under Part III and the Supreme Court is bound under Article 32(2) to issue appropriate 
direction,, order or writ for enforcement of such fundamental right, there is no obligation 
on the Supreme Court to give any particular kind of remedy to the petitioner. What should 
be the appropriate remedy to be given to the petitioner for the enforcement of the funda¬ 
mental right sought to be vindicated by him is a matter for the Supreme Court to decide under 
Article 32(2).««* 

Article 32 of the Constitution gives the Supreme Court very wide discretion in the matter 
of framing writs to suit the exigencies of particular cases, and the application of the petitioner 
cannot be thrown out simply on the ground that the proper writ or direction has not been 
prayed for.®**> 

The right conferred under Article 32 being a fundamental right cannot be abrogated, 
abridged or taken away by an Act of the Legislature unless the Constitution itself is amended. 
It has, accordingly, been held that a law which has the effect of retarding the assertion or 
vindication of the fundamental right of the petitioner would be unconstitutional. For this 
reason, the Supreme Court struck down the rule of the Court which required the petitioner 
to furnish security as a condition precedent to the hearing of the petition, since it would im¬ 
pose a financial obligation on the petitioner, and if he is not able to comply with it, his petition 
would fail.®® But rules which govern the practice and procedure in respect of the petitions 
under Article 32 with the object of aiding and facilitating the orderly course of their presenta¬ 
tion and further progress until their decision cannot be said to contravene Article 32.®® 

Clause (2) 

Clause (2) empowers the Supreme Court to issue directions or orders or writs, including 
the writs in the nature of habeas corpus, mandamus, prohibition, quo warranto certiorari, 
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whichever may be appropriate for the enforcement of any of the rights conferred by Part III 
of the Constitution. The five writs specifically mentioned in clause (2) are known as the 
prerogative writs in the English law. These writs had their origin in the exercise of the King’s 
prerogative power of superintendence over the due observance of law by his ofiQcials and 
were issued by the Court of King’s Bench. They are specifically directed to persons or autho¬ 
rities against whom redress was sought and were returnable in the Coiirt issuing them and, 
in case of disobedience, were enforceable by attachment for contempt. Being extraordinary 
remedies^^ they were issued whenever urgent necessity demanded immediate and decisive 
interposition by the courts.®® 


The language used in clause (2) of Article 32 is very wide and does not confine the power 
of the Court to issuing of prerogative writs only®* nor does it compel the Court to observe all 
procedural technicalities which had gathered round the prerogative writs in English law. 
Yet it has been held that the Supreme Court in granting the extraordinary remedy provided 
by this article will follow the broad and fundamental principles that regulate the exercise of 
jurisdiction in the matter of granting such writs in English law. Delivering the judgment 
of the unanimous Court in T. C. Basappa v. T, Nagapp<^^ Mukherjea, J., said : 


In view of the express provisions in our Constitution we need not now look back 
to the early history or the procedural technicalities of these writs in English Law, nor 
feel oppressed by any difference or change of opinion expressed in particular cases by 
Pn glish Judges. We can make an order or issue a writ in the nature of certiorari in 
all appropriate cases and in appropriate manner, so long as we keep to the broad and 
fundamental principles that regulate the exercise of jurisdiction in the matter of granting 
such writs in English Law. 


It is obvious that the same principle will apply when granting other writs mentioned 
in the article. 

The underlying purpose of the Constitution in conferring the power on the Supreme 
Court under Article 32, and on the High Courts under Article__32^ to issue wn^ or t e en 
forccment of the Fundamental Rights is explained thuTljy the Supreme Court : 


The makers of the Constitution having decided^ to provide for certain basic safe- 
guards for the people in the new set-up. which they call the Fundamental Rights, evi- 

dently thought it necessary to provide also a quick and enforce¬ 

ment of such rights and. finding that the prerogative writs which the Courts m England 
had developed and used whenever urgent necessity demand^ immediate and decisive 
interposition, were peculiarly suited for the purpose, they conferred m the State s sphere, 
new Ld wide powers on the High Courts of issumg directions, orders or writs, primarily 
for the enforcement of fundamental rights, the power to issue such directions, for any 

purpose” being also included,®^ 


Enforcement of the Fuodamentol Rights.— The jurisdiction vested in the Supreme Court 
is exercisable only for the enforcement of the Fundamcntal_F^hts conferred by Part III of 
the <-onstitution Where there is no question of the cnfoTcSmcnTTSTa fundamental right. 
Article 32 has no application.®® Thus no petition under Article 32 would lie where the right 
under Article 246 of the Constitution is claimed to be infringed, but no breach of a fundamental 
right is alleged.®® For the same reason, the freedom of intra-State and inter-State trade or 
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busings embodied in Article 301 is not a fundamental right conferred by Part 111 of the 
Constitution, and, therefore, cannot be enforced by a petition under Article 32.®* In l\'ain 
Sukh Das v. State of U. it was held that any right which the petitioner may have as 
the rate-payer in the municipality to insist that the Municipal Board should be legally consti¬ 
tuted, is outside the purview of Article 32, as such right is not a fundamental right conferred 
by Part III of the Constitution. The right of a person to be appointed guardian of his minor 
children under the personal law is not a fundamental right.®® 

However, a petition under Article 32 may be filed to challenge the validity of a law 
with reference to provisions other than those involving Fundamental Rights provided it 
inevitably causes a restriction on the enjoyment of Fundamental Rights. For example, a tax 
law which is void because of legislative incompetency, may restrict the fundamental rights 
enshrined in Article 19 or 31. The validity or invalidity of the impugned law on the ground 
of legislative incompetence, should purport to infringe the Fundamental Rights of the 
petitioner as a necessary condition of its being adjudicated.®’ 

Territorial Jurisdiction.—The powers of the Supreme Court under Article 32 arc not 
circumscribed by any territorial limitation. It extends not merely over every authority 
within the territory of India but also those functioning outside, provided such authorities 
are under the control of the Government of India. However, the power conferred on the 
Supreme Court by Part III of the Constitution has to be read in conjunction with Article 142 
of the Constitution. Article 142 brings in the limitation as regards the territory in which the 
orders or directions of the Court could be enforced. It is manifest that there is an anomaly 
or a discordance between the power of the Supreme Court under Article 32 read with Article 12 
and the executabiiity or enforceability of the orders under Article 142. In such a situation 
much would depend on the nature of the authority under the control of the Government of 

it was of an executive and administrative 

nature, relief could be afforded to a petitioner under Article 32 by passing suitable orders 

against the Government of India directing them to give effect to the decision of the Supreme 

, exercise of their powers of control over the authority outside the territory of 

India.“** 


Quasi-judicjal amhorities.—An order made by a quasi-judicial authority with juris¬ 
diction under an Act which is tnrra vires is not liable to be questioned on the sole ground that 
the provisions of the Act or the terms of the notification issued thereunder have been mis¬ 
construed. In Oj/um Bai v. of U. P.«9, the assessing authority acting with jurisdiction 

upon a misconstruction of statute which was mtra vires, of a notification properly issued 
thereunder, assessed the tax. and it was held that such an assessment cannot be impugned 
as repugnant to Article I9(l)(r) and on the sole ground that it was based on a m^st^n 
struclion of a provision of the Act and validity of such an order cannot be questioned in a peti¬ 
tion under Article 32 In such cases, there is no breach of the fundamental right, because 
every wrong decision does not give rise to a breach of the fundamental right Such errors can 
be corrected only by appeal or revision if provided for. Resort can be had to the provisions 
of Articles 226 and 227 of the Constitution in appropriate cases. But the above rule of non¬ 
maintainability of a petition under Ar»icle 32 is subject to three exceptions ; Firstly if the 
statute or a provision thereof is ultra vires, any action taken under such ultra vires provision 
by a quasi-judicial authority which violates or threatens to violate a fundamental right will 
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give rise to the question of enforcement of that right, and a petition under Article 32 will lie.* 
Secondly, if a quasi-judicial authority acts without jurisdiction or wrongly assumes juris* 
diction by committing error as to a collateral fact and the resultant action threatens or 
violates a fundamental right, the question of enforcement of that right arises and a petition 
under Article 32 will lie even if the statute is intra vires,* Thirdly, if the action taken by a 
quasi-judicial authority is procedurally ultra vires, a petition under Article 32 would be 
competent.^ 


In Coffee Board, Bangalore v. Commercial Tax Officer^, certain demands of sales tax by 
the State under the Central Sales Tax Act, 1956, were questioned by the Coffee Board as being 
violative of Article 286(1)(6). The petition filed under Article 32 by the .Coffee Board was 
opposed on the ground that it could not be maintained as no violation of fundamental right 
was alleged. Hidayatullah, C.J. explained that the ruling in the Ujjam Bai case reco^s« 
the existence of a right to move the Supreme Court under Article 32 where an action is 
taken under an intra vires statute or where although the statute is intra vires the action is 
without jurisdiction or the principles of natural justice are violated. Errors of law or fact 
committed in the exercise of jurisdiction founded on a valid law do not entitle a person to 
have them corrected by way of petitions under Article 32. However, any tax which is illega 
has an impact on the right to property and, therefore, attracts Article 31(1). A t^ impos 
in violation of Article 286(1)(6) is also bad being in violation of Article 31(1). Hence the 
petition was maintainable and its validity could be questioned under Article 32. 

^..-l^oncurrent jurisdicUon with HighCou^—Although both the Supreme Court and the 
Hlgii Courts possess concurrent power to issue orders and wrhsjn_thfi.mg^r of the enforcment 
of Fundamental Rights, it is no condition for the exercise of thejurisai^on^the Supreme 
Court that the petitioner must, in the first instance, approach the High Coi^. In Romesh 
Thappar's casr^, the petitioner had come directly to the Supreme CourUfer the enforcement 
of the Fundamental Rights. The Attorney-General contended that ^ orderly 

procedure he should first resort to High Court, which, under icicle 226, ^ 

current jurisdiction to deal with the matter. Rejeqtmg the contention, the Supreme Court 

said : 

That Article 32 does not merely confer power on this as bv 

the HiRh Courts to issue ceitain writs for the enforcement of the righte conferred by 
D ♦ TTW r for flnv othct Durposcs, as p^ of its general juiisdiction. In that case, it 
^^ul^irve more appropriately placed among Articles 131 to 139 which define 

that jurisdiction. Article 32 provides a guaranteed remedy for the enfmceraent of ‘^ose 
ri^i^nd this remedial right is itself made a fundamental nght by being included m 
pfrt m This Court is thus constituted “the protector and guarantor of fundamental 
r^Sts" and it cannot, consistently with the responsibility so laid upon it refuse to 
^^^in applications seeking protection against mfrmgement of such rights.® 

Judicata —Petitions to the Supreme Court under Articlfi.^2_are subject to the rule 
ai^iudicata. Therefore, if a question has been decided by the Su^eme Court under Arficle 
^rStween two parties, the same question cannot be re-opened between the same parties 
undw Article 32.’ The same will be the position where the matter has been heard and 
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decided by the High Court under Article 226 and a fresh petition is filed under Article 32. 
In D arvao v. State of U. P.®, the opponents objected against the maintainability, of six writ 
petitions under Article 32 on the ground that in each case the petitioners had moved the High 
Court for similar writs on the same facts and the High Court had rejected them. The Supreme 
Court held that the writs were barred by the rule of rex jmlicata and could not be entertained.® 

Therefore,*® (a) If a petition under Art icle ^ 6 ii considered on the merits as a con¬ 
tested matter andUs dismissed, the decision would continue to bind the parties unless it is 
otherwise modifie^or reversed by appeal'or other appropriate proceedings permissible under 
the Constitution. 

(6) It would not be open to a party to ignore the said judgment and move thi^ Com t 
under Article 32 by an original petition made on the same facts and for obtaining the same 
or similar orders or writs. 

(c) If the petition under Article 226 in a High Court is dismissed not on the mciils 
but because of the laches of the party applying for the writ or because it is held that the party 
had an alternative remedy available to it, the dismissal of the writ petition would not consti¬ 
tute a bar to a subsequent petition under Article 32. 

(d) Such a dismissal may, however, constitute a bar to subsequent application under 
Article 32 where and if the facts thus found by the High Court be themselves relevant even 
under Article 32. 

(e) If a writ petition is dismissed in limine and an order is pronounced in that behalf, 
whether or not the dismissal would constitute a bar would depend on the nature of the order. 
If the order is on the merits, it would be a bar. 

if) If the petition is dismissed in limine without a speaking order, such dismissal cai^not 
be treated as creating a bar of res judicata. 

ig) If the petition is dismissed as withdrawn, it cannot be a bar to a subsct)uciii peti¬ 
tion under Article 32 because, in such a case, there had been no decision on the merits by 
the Court. 

Exception .—The writ of habeas corpus is an exception to the rule of res Judicata. In 
other words, res judicata is not applicable in the writ of habeas corpus. Accordingly, where a 
wiit of habeas corpus has been refused by the High Court, the petitioner may file an indepen¬ 
dent petition for the same writ under Article 32 of Constitution.** 

t^ches.*—In 'Til"krharuij Motichand v. H. B. Munshi^^y the Supteme Court was con¬ 
fronted with two important questions : (;) can any time-limit be Imposed on filing of peti¬ 
tions under Article 32, and (/V) can the Indian Limitation Act be applied by analogy appro¬ 
priate to the facts of a case ? Under the Bombay Sales Tax Act, 1953, the Sales Tax OlTiccr 
sought to collect Rs. 2 6,56,350 . Petitioner filed a writ petition in the High Court cliallcng- 
ing the order and his petition was dismissed on November 28, 1958. His appeal to a Div ision 
Bench was dismissed on July 7, 1959. Petitioner paid the amount. Later in entirely dilVcrcnt 
proceedings, on March 29, 1967, the Supreme Court struck down the provisions of the Bombay 
Sales Tax Act under which the demand was made, as violating Articli^ 19(I)(J) of the Con¬ 
stitution on grounds not canvassed by the petitioner in the High Court. In 1968, the'prcsent 
petitioner filed a writ petition in the Supreme Court seeking the order, making demands on 
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him for the payment of tax, to be quashed, as it was issued under an unconstitutional statute. 
The petition was opposed on the ground that there was delay on the part of the petitioner to 
come to the Supreme Court. The majority held that the petition is not maintainable. 
Hidayatullah, C.J. pointed out that petition under Article 32 is not a suit and it is also not a 
petition or an application to which the Limitation Act applies. However, the party aggrieved 
must move the court at the earliest possible time and explain satisfactorily all semblance of 
delay. No period can be indicated for bringing the action. The question is one of dis¬ 
cretion for the court in each case. There is no lower limit and there is no upper limit. A case 
may be brought within the Limitation Act by reason of some article but this Court need not 
necessarily give the total time to the litigant to move this Court under Article 32, In the 
present case, there is no question of a mistake of law entitling the petitioner to invoke analog 
of the article in the Limitation Act. The petitioner not having taken the right ground m the 
writ petiton in the High Court, and not having pursued the matter in appeal to the Supreme 
Court, analogy of the Limitation Act cannot be applied for giving him relief. Bachawat, J. 
dismissed the petition but was not prepared to ignore altogether the 
dence or limitation. Where the remedy in a writ application corresponds to a 
an ordinary suit, and the latter remedy is subject to bar of a statute of''™'® of 

in its writ jurisdiction adopts in the statute its own rule of procedure ^d .n 
special circumstances imposes the same limitation in the wnt 
dismissed the P-mon talcing the "r) 

for raising a plea under Article .>2. ^il^h the ^urt had been adequately explained, 

allowed the petition as the hdelay in ““'"S ^ ^ 32 cannot be 

Hegde, J. gave a disseot on the „o relevance either directly or 

indirectly to proceedings “"^er Article 32^ Jhe ^ circumscribed or curtailed except as 

is the Supreme Court under Article 32 is re- 

provided m the Constitution. P Article 32 would cease to be a fundamental 

fighh' SuCS”t^e ‘Ztri’ne of laches has l^n ^applied by the Supreme Court in 

dismissing petitions on grounds of unreasonable de ay. 

t 'J Tht* .'xisience of an allernalive relief is no bar to the 

Exbtenee of '^.^ere a fundamental right has been infringed.** Even 

grant of remedy under ; 1 of i-uiidameutal Riglits, tlie existence of an 

under Article 226, in ..ases in S - ^ proper reiief.** Although there is 

alternative «^y -a of'ts'extraordinary jurisdiction, the 

no rule or provisioi. ol law P to ordinary remedies or the exhaustion 

Supreme Court has ^ ordinary process of law appears to be 

of other remedies. It is, ime^eres even where other remedies are available. This 

aaimdrari^*from^he‘taImary principle that extraordinary remedies should not take the 
place of ordinary remedies*^ 

riffhis that could be enforced under Article 32 must 
standing i who complains of the infraction of such rights and 

be the ^‘^ 7or relief The only persons who can infringe any given piece of legis- 

ra^Uo"; lr^:^r32° who are" aggrieved thereby.*^ If a petitioner complains 
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infringement of his fundamental right to hold property, his title to the property must be 
clear.^® 

The Supreme Court declines to issue a writ of mandamus except at the instance of a 
party whose Fundamental Rights are directly and substantially invaded or arc in imminent 
danger of being so invaded. Therefore, where the Government of India is ceding a part 
of Indians territory (Rann of Kutch) to Pakistan as a result of settlement of a boundary dispute 
without the approval of Parliament, the petitioners cannot challenge the act only on appre¬ 
hension that their Fundamental Rights ^^■ould be affected in future. However, the Supreme 
Court decided to hear the petition of one of the petitioners who claimed deprivation of Funda¬ 
mental Rights although in his case also the connection w'as temporary and almost ephemeral. 

But it was made clear that the Supreme Court should not be taken as establishing a pre¬ 
cedent.^® 


In Chiranjit Lai Chowdhuri v. Union oj Indid^^^ a shareholder was not allowed to enforce 
the rights of an incorporated company because in the eyes of law a company possesses a 
distinct personality which is separate from those of its individual members. A person cannot 
apply under Article 32 in respect of a fundamental right which he does not possess.®^ An 
exception to the above general proposition is furnished by the procedure that is sanctioned 
in an application for a writ of habeas corpus. Not only the man who is imprisoned or de¬ 
tained in confinement, but any person, provided he is not an absolute stranger, can institute 
proceedings to obtain a writ of habeas corpus for the purpose of liberating another from an 
illegal imprisonment.2* 


Corporations. —It has already been discussed that®® a shareholder can petition on behalf 
of the company if the State action impairs his rights and that shareholder’s rights are equally 
and necessarily affected if the rights of the company are affected.*^ 


Writ against High Court.—An adjudication order passed by a High Court cannot be 
attacked in a proceeding under Article 32 on the ground tliat the order violates the Funda¬ 
mental Rights of a citizen under Article 19 of the Constitution. In Naresh Shridhar Mirajkar 
V. Stale of Maharashtra^^, the question that came up for consideration before the Supreme 
Court was whether a judicial order passed by a single judge of the Bombay High Court pro¬ 
hibiting the publication of the evidence of a witness in newspapers violated the fundamental 
fights under Article 19(l)(a> of the petitioners there who were strangers to the proceedings. 
The Court consisting of nine judges by majority held that no writ under Article 32 of the 
Constitution can be issued. Whether the conclusion of law drawn by a judge of the Hi^^h 
Court suffers from any infirmity can be concluded, considered, and decided only in an appeal 
before the appellate court. Judicial orders by themselves do not violate Fundamental Rights 




Parliament is authorised under clause (3) to empower by law any other court to exercise 
within the local limits of its jurisdiction, any of the powers exercisable by the Supreme Court 
under clause (2). It will be noted that the Constitution itself empowers every High Court 
throughout the territories in relation to which it exercises jurisdiction, to issue to any person 
or authority within those territories, directions, orders or writs, including writs in the nature 
of habeas corpus, mandamus, prohibition, i/uo uarranio and certiorari, or any of them for the 
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enforcement of any of the rights conferred by Part III. The power conferred by a High 
Court is not in derogation of the power conferred on the Supreme Court by clause (2) of 
Article 32. 


Clause (4) 

It is enacted in clause (4) that the right to move the Supreme Court for the enforcement 
of the Fundamental Rights shall not be suspended except as otherwise provided by the Cons¬ 
titution. There is only one situation in which the Constitution empowers the President 
to suspend the enforcement of the Fundamental Rights and that is during the period when 
the proclamation of emergency under Article 352 is in operation,*® 

In opposing the amendment to delete clause (4} of Article 32, Dr. Ambedkar said . 

With regard to the argument that clause (4) should be deleted, I am afraid, if I may 
say so without any offence, that is a very extravagant demand, a very tall order. There 
can be no doubt that while there are certain fundamental rights which the State must 
guarantee to the individual in order that the individual may have some security and 
freedom to develop his own personality, it is equally clear that in certain cases where, for 
instance, the State’s very life is in jeopardy, those rights must be subject to a certain 
amount of limitation. Normal, peaceful times are quite different from timw of emer¬ 
gency. In times of emergency the life of the State itself is in jeopardy and if the State 
is not able to protect itself in times of emergency, the individual hunself will be found 
to have lost his very existence. Consequently the superior right of the State to protect 
itself in times of emergency, so that it may survive that emergency and live to discharge 
its functions in order that the individual under the aegis of the State may develop, must 
be guaranteed as safely as the right of an individual. I know of no Constitution which 
gave fundamental rights but which gives them in such a ma^er as to deprive the State 
fn times of emergency to protect itself by curtailing the rights of the individual. You 
takc^ny Constitution you like, where fundamental rights are guaranteed ; you will also 
find that provision is made for the State to suspend these m times of emergency. So 
far therefore, as the amendment to delete clause (4) is concerned, it is a matter of prm- 
cipie and I am afraid I cannot agree with the mover of that amendment and I must 

oppose it. 

f-in October 26 1962,- when the Chinese had aggressively attacked the nohhern border 
of India the President issued a proclamation under Article 352 of the Constitution, declaring 
a «rave emergency existed, whereby the security of India was threatened by external 
^ - Soon therLfter, the powers of the President under Article 359 of the Consti- 

aggresu . ■ by the Presidential Orders the right of any person to move 

t for the enforcement of the rights conferred by ^rticl^ 14 21 and 22 
any cou person has been deprived of any such nghts under the Defence of India Act 

or any V^ule or order made thereunder, was suspended for the period during which the pro¬ 
clamation of emergency remained in force. 

33 Power to Parliament to modify, the rights conferred by this Part in 
their* application to forces.—Parliament may by law determine to what extent 
nv .sf the richts conferred by this Part shall, in their application to the mem- 
t the Armed Forces or the Forces charged with the maintenance of public 
order, be restricted or abrogated so as to ensure the proper discharge of their 
duties and the maintenance of discipline among them. 

Article 13 invalidates all laws—past or future—if and to the extent they are repugnant 
the rights enumerated in Part HI of the Constitution. In two cases, however. Parliament 
*^pmnowered to restrict or abridge the Fundamental Rights. This article states the 


first exception 


27 


Parliament is enabled to determine by law to what extent the Fundamental 


26. See Article 359. 


27. Article 34 states the other excep¬ 


tion. 
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Rights in their application to the members of the Armed Forces or the Forces charged with 
the maintenance of public order may be restricted or abrogated for the purpose of ensuring 
the proper discharge of their duties and the maintenance of discipline among them. The 
power is exercisable by Parliament alone.®® The article applies to the Armed Forces. /. c.. 
Army. Navy and Air Forces and also to the Forces charged with the maintenance of public 
order, such as the police. Thus, the Army Act, 1950, provides that no female shall be eligible 
for enrolment or employment in the regular Army.®® Similar restrictions are imposed under 
Section 2 of the Naval Forces (Miscellaneous Provisions) Act, 1950, and Section 12 of tlie 
Air Forces Act, 19.50. Again, in relation to the Armed Forces, the Central Government 
has been empowered to make rules restricting in such manner and to such extent, as may be 
specified, their rights (/) to be a member of, or to be associated in any way with any trade 
union or labour union or any class of trade or labour unions or societies, institutions or 
associations, or any class of societies, institutions or associations ; 07) to attend or address 
any meeting or to take part in any demonstration organized by any body of persons for any 
political or other purpose ; and {Hi) to communicate with the press or to publish or cause 
to be published any book, letter or other document.®® 

In Ram Sarup v. Union of the petitioner was tried and convicted by the General 

Court Martial under the Army Act, 1950. The sentence was confirmed by the Central 
Government. The petitioner pleaded that his trial by the Court Martial violated his funda¬ 
mental rights under Article 14 of the Constitution. The Court, rejecting the plea that there 
was no violation of the fundamental right of the petitioner, further observed that even if a 
fundamental right might have been affected by any rule under the Army Act, it could be taken 
that Parliament had, by the requisite modification, affected a fundamental right in relation to 
members of the Armed Forces in exercise of its power under Article 33. 

The Constitution of India does not exclude government servants as a class from the 
protection of the several rights guaranteed by Part III of the Constitution. Article 33 of the 
Constitution having selected the services, members of which might be deprived of the benefit 
of the Fundamental Rights guaranteed to other persons and citizens and also having prescribe^.! 
the limits within which such restrictions or abrogations might take place, other classes o1 
servants of Government in common with other persons and other citizens of the country can¬ 
not be excluded from the protection of the rights guaranteed by Part III by reason merely of 
their being government servants. The nature and incidence of the duties which they have to 
discharge in their official capacity might however involve restrictions of certain freedonns 
in relation to Article 19(I)(e) and (g).®® 

34, Restriction on rights conferred by this Part while martial law is in 
force in any area.—Notwithstanding anything in the foregoing provisions of this 
Part, Parliament may by law indemnify any person in the service of the Union 
or of a State or any other person in respect of any act done by him in connection 
with the maintenance or restoration of order in any area within the territory 
of India where martial law was in force or validate any sentence passed, punisli- 
ment inflicted, forfeiture ordered or other act done under martial law in such 
area. 

This article provides another exception to the foregoing provisions of Part HI. Pov\er 
is given to Parliament : (/) to indemnify any person in respect of acts done by him in con¬ 
nection with the maintenance oi restoration of order in any area within the territory of India 
where martial law was in force and (/7) to validate any sentence passed, punishment infiictciJ, 
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forfeiture ordered or other act done under martial law in such area. The opening words, 
of the article “notwithstanding anything in the foregoing provisions of this Part” mean that the 
power to indemnity conferred on Parliament by this article is exercisable m relation to acts in 
derogation of the Fundamental Rights enumerated m Part III of the Constitution. An in¬ 
demnity Act would legalise actions that were illegal when done and relieve those concerned 

from the consequences of such illegality. 

The power of Parliament, under this article, is subject to two conditions, namely: 
(,) the act done must be in connection with the maintenance or restoration of order and 
(„) martial law must be in force in the area where the act was done. 

The term -martial law' is not defined in the Constitution. In Wharton's Law Lexicon^^ 
the following delinition is given : 

"Martial law" in the proper sense of the term, means the suspension of ordinary 
law and t^rgo^rnment of"a country or part of it by military tribunals^ 

clearly distinguished : (/) from 

forms part ot the laws and usage Crown to repel force by force in the case 

7lurr«.h"rinvasirrriot and to take such exceptiona. measures as may be neces- 
sary for the purpose of restoring peace and order. 

•Martia. law" says Dicey, -is more often use^^as 
country or a district by military tri una s, w ’ ^ suspension of the ordinary law 

-u^i^tio::--- -eutlve exemised through the 

military.35 or. Wade has defined the term as follows . . . ^ . 

■ 1 lauL.” is also used to describe the action of the military when, in 
order^o dX "m™ amounting to a s.te of war, they impose restrictions and 

mguiations upon civilians in their own country.^^ ^ 

Martial law does not. 'h^tefore of insurrection or resistance or invasion, 

which ‘".U^^Hlies. who are temporarily placed above the ordinary law and 

LToramenahreTo thc^urisdic.ion of the civil courts. 

a in determine the state of emergency at which martial law comes 

It is establishment of military rule, a proclamation of martial law will 

into operation. ' lamation is not conclusive proof that a state of martial law 

□sually be issued Tvtdence of such a state being already in existence, but it 

"nTot chTngTeTTrn'condhion^, from a peace-time footing to one of war within 

the realm”.®’ . . ^ i • 

•t suDDOsed that if the civil courts were sitting, that was a conclusive 
At one time it was PP war existed. But the Privy Council in Ex parte D. F. 

proof that a state of i held that the continued sitting of the civil courts was not 

a conclusive proof tha ^ ^ of condition exists in any given area 

determined by -f/^he coming into force of martial law. But once it is recognised 

or district so as J force, the ordinary law of the land is suspended and the 

by the courts that m -ohec passes entirely to the military. The military authorities 

Sn'deprivrchizens of their personal liberty and property or do anything else, they in their 
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discretion, consider necessary. The authorities may also establish in such area military 
tribunals to try civilians. These tribunals are not judicial bodies and must be distinguished 
from courts-maitial set up to try persons subject to military law. These courts are merely 
bodies to advise the military commander as to the action he should take in carrying out his 
duties and it has been held that no writ of prohibition can be issued to them.®® However 
unjust or oppressive their action may be. the courts cannot interfere and there is no remedy 
during the state of war.^^^ But their unfettered freedom is only for the duration of martial 
law. Once peace has been restored, the courts have the right to review acts committed by 
the military during the period of martial law.**^ 

This article raises certain questions which are not free from difficulty. Firstly, who 
can proclaim martial law ? There is no specific entry in the three Lists relating to this subject. 
If it is held that tl'.e matter is covered by the rcsiduar>' Entry 97 of List I, Parliament alone 
will have the exclusive power to proclaim martial law. Secondly, do the general powers of the 
Executive include the power to proclaim martial law ? In the recent past in India martial 
law has been several times applied but action has always been authorised by express legis¬ 
lative enactment.^® Martial law ia the Punjab in 1919 was based on the Bengal Regulation 
10 of 1804. Martial law in Peshawar and Sholapur in 1930 was based on an Ordinance of the 
Governor-General. In Bugga v. Emperor*^, the Privy Council held that it was perfectly 
legal by Ordinance to deprive a subject the right of trial by the ordinary courts. Thirdly, 
if martial law can come into existence without proclamation by Parliament, can the In¬ 
demnity Act be challenged in the courts on the ground that the stale of affairs did not justify 
the coming into force of martial law ? 

*35. Legislation to give effect to the provisions of this Part.—Notwith¬ 
standing anything in this Constitution,— 

id) Parliament shall have, and the Legislature of a State shall not have, 
power to make laws— 

(/) with respect to any of the matters which under clause (3) of 
Article 16, clause (3) of Article 32, Article 33 and Article 34 
may be provided for by law made by Parliament ; and 

(/7) for prescribing punishment for those acts wnich are declared 
to be offences under this Part i 

and Parliament shall, as soon as may .be after the commencement 
of this Constitution, make laws for prescribing punishment for the 
acts referred to in sub-clause (//) ; 
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43 . (1920) 47 IA 128. 

* In its application to the State of 
Jammu and Kashmir, in Art. 35 — 

(0 references to the commencement 
of the Constitution shall be cons¬ 
trued as references to the commen¬ 
cement of the Constitution (.Ap])li- 
cation to Jammu and Kaslimir) 
Order, 1954 (14th May, 1954); 

(u) in cl. (a)(i), the words, figures 
and brackets *‘cl. (3) of Art. 16, 
cl. (3) of Art. 32’* shall be omitted', 
and 

(ill) after cl. (ft), the following clause 
shall be added, namely— 


*‘(c) no law with respect to pre¬ 
ventive detention made by 
the Legislature of the State 
of Jammu and Kashmir, 
whether before or after the 
commencement of the Cons¬ 
titution (Application to 
Jammu and Kashmir) 
Order, 1954, shall he void 
on the ground that it is 
inconsistent with any of the 
provisions of this Part, but 
any such law shall, to th** 
extent of such inronsistciic>’, 
cease to have elTert on the 
expiration of tw enl\- \ ears 
from the commencement of 
the said Order, except as 
respects things done or 
omitted to be done before 
the expiration thereof.’*. 
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(fr) law in force immediately before the commencement of this 

Constitution in the territory of India with respect to any of the 
matters referred to in sub'Clause (/) of clause (c) or providing for 
punishment for any act referred to in sub-clause (//) of that clause 
shall, subject to the terms thereof and to any adaptations and 
modifications that may be made therein under Article 372, continue 
in force until altered or repealed or amended by Parliament. 

Explanation .—In this article, the expression “law in force“ has the same 
meaning as in Article 372.* 

% 

Article 35 embodies two rules. Firstly, wherever the Constitution prescribes that a law 
shall be made for giving elTect to any fundamental right,** or where a law is to be made for 
making an action punishable,*® which interferes with the Ffundamental Rights, that power shall 
be exercisable by Parliament, notwithstanding the fact that having regard to the three lists 
which make the distribution of powers, such law may fall within the exclusive legislative 
competence of a State. The object of this provision is that the Fundamental Rights, both as to 
their nature and to the punishment involved in the infringement thereof, shall be uniform 
throughout India. However, if that object is to be achieved, namely, that the Fundamental 
Rights shall be uniform and the punishments involved in the breach of such rights also shall 
be uniform, then that power must be exercised only by Parliament so that there may be uni¬ 
formity. Secondly, all existing Acts which provide punishment for breaches of the Funda¬ 
mental Rights, or which deal with any of the matters referred to in sub-clause (/) of clause (a) 
shall continue in force until altered or repealed or amended by Parliament.*® 


Article 35(^>), in terms, saves any law in force immediately before the commencement 
of the Constitution if it is a law ‘with respect’ a matter referred to in Article 35(o)(i). In 
Article 35(6), the c.lTect of words ‘notwithstanding anything in the Constitution* is not only 
to continue the impugned rules but to continue them until Parliament repeals, amends or 
alters them. The effect of reorganisation of States made under Articles 3 and 4 of making 
Telengana a part of a new State has to be ignored under Article 35(6), otherwise a fundamental 
right conferred on persons under Article 35(6) would be liable to be taken away by the re¬ 
organisation of State?' *^ 


• In its application to the State of 
lammu and Kashmi^ after Art. 35, the 
following new article Shall be added namely : 

“35-A. Saving of taws with respect 
to permanent resid^ts and their rights .— 
Notwithstanding Anything contained in 
this Constitution,) no existing law in 
force in the State bf Jammu and Kash¬ 
mir, and no law Shercafter enacted by 
the Legislature of jthe State,— 

(a) defining tfie classes of persons 


who are, 
residents 
and Kash 
(6) conferrin 
residents 
privileges 
other pc 
as respect 
(0 cm 
Sta 


r shall be, permanent 
f the State of Jammu 
nir; or 

on such permanent 
y special rights and 
or imposing upon 
ons any restrictions 


oyment under the 
Government; 

(«) acqmsition of immovable 
property in the State; 

(«0 settl< ment in the State; 

(iy) right to scholarships and 
such other forms of aid 


as the State Government 
may provide, 

shall be v'oid on the ground that it is 
inconsistent with or takes away or 
abridge any rights conferred on the 
other citizens of India by any provisions 
of this part.** 

44 . Article 16(3)—prescribing resi¬ 
dence within a State as qualification for 

employment in the State; Article 32(3)_ 

empowering Courts other than the Supreme 
Court and High Courts to issue writs for 
enforcement of Fundamental Rights ; Article 
33—modification of Fundamental Rights of 

Armed Forces or the Police; Article 34 _ 

Act of indemnity. 

45 . Article 17—punishment for en¬ 
forcement of any disability arising out of 
untouchability ; Article 23 (1)—punishment 
for traffic in human beings and imposition 
of begar and other similar forms of forced 
labour. 

46 . R. Chatterjee v. Sub-area Commander 

AIR 1951 Mad 777. * 

47 . Director of Industries & Commerce, 
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106. 
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PART IV* 

DIRECTIVE PRINCIPLES OF STATE POLICY 


36. Definition.—In this Part, unless the context otherwise 
State has the same meaning as in Part III. 


requires. 


“the 


This article enacts that the definition of the expression “the State” in Article 12 shall 
apply throughout Part IV, whenever that word is used. Article 12 defines the words “the 
State” in a distributive sense as including the Government and Parliament of India and the 
Government and the Legislature of each of the States and all local or other authorities within 
the territory of India, or under the control of the Government of India. 

37. Application of the principles contained in this Part.—The provisions 
contained in this Part shall not be enforceable by any court, but the principles 
therein laid down are nevertheless fundamental in the governance of the coumrv 
and It shall be the duty of the State to apply these principles in making laws. 

Part IV Articles 37 to 51—contains, what may be described as. the active obligations 
of the State. The State shall secure a social order in which social, economic and political 
justice shall inform all the institutions of national life. Wealth and its source of production 
shall not be concentrated in the hands of the few but shall be distributed so as to subserve 
the common good, and there shall be adequate means of livelihood for all and equal pay 
for equal work. The State shall endeavour to secure the health and strength of workers 
the right to work, to education and to assistance in cases of want, just and humane conditions 
of work, and living wage for workers, a uniform civil code, and free and compulsory edu¬ 
cation for children. The State shall take steps to organise village panchayats, promote the 
educational and economic interests of the weaker sections of the people, raise the level of 
nutrition and standard of living, improve public health, organise agricultural and animal 

husbandry, separate the Judiciary from Executive and promote international peace and 
security. 


The Directive Principles of State Policy detailed In Articles 37 to 51 of the Constitution 
possess two characteristics. Firstly, they are not enforceable in any court and. therefore if a 
directive is infringed, no remedy is available to the aggrieved party by judicial proceedings 
Secondly, they are fundamental in the governance of the country and it shall be the duty of the 
State to apply these principles in making Jaws. 


a WW 


Directives and Fundamental Rights.—Since the directives are not enforceable ? 
givin^llect to lUciii Will not b€ valldl t ^ t iiifrin i- ui, any of the provisions of Part III or indeed 
y\y provision of the Constitution.^’a Article 13(2) expressly says that the State shall not 
^ake any law which takes away or abridges the rights conferred by Chapter III of the Con¬ 
stitution which enshrines the Fundamental Rights. The Directive Principles cannot over¬ 
ride this categorical restriction imposed on the legislative power of the State. A harmonious 
construction has to be placed upon the Constitution and so interpreted it means that the 
State should certainly implement the Directive Principles but it must do so in such a way that 
its laws do not take away or abridge the Fundamental Rights, for otherwise the protecting 
provisions of Chapter III will be a ‘mere rope of sand’. The Directive Principles have to 
conform to and run as subsidiary to the Chapter on Fundamental Rights.*® Nevertheless 
(0 in determining the scope and ambit of the Fundamental Rights relied on by or on behalf of 
any person or body, the court may not entirely ignore thes; Directive Principles of State Policy 

- i y 


* Not applicable to the State of 
Jammu and Kashmir, 

47a. Deep Chand v. Slate of U. P , AIR 
i9&9SC648: 1959 Supp 2 SCR 8; State 
of Madras v. Champakam Dorairaian. AIR 
^ 1951 SU 226: 1951 SCR bAb; ' KIohdrTJdh i:' 
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laid down in Part IV of the Constitution but should adopt the principle of harmonious con^ 
struction, and should attempt to give effect to both as much as possible^®a and 07) the Directive 
Principles can also be taken into consideration in construing ambiguous provisions of the 
Constitution. Thus the Supreme Court has, in determining if a restriction imposed by a law 
is a reasonable restriction in the interest of the public, referred to the provisions of Article 47.^® 
Likewise, it took into consideration Article 39 in upholding its view that the abolition of 
Zamindari by the State w'as for a public purpose*®, and Article 43 in sustaining the validity 
of the Minimum Wages Act, 1948.*^ State Cattle Protection Laws prohibiting slaughter 
of cows and calves and other cattle have been upheld because they are meant to give effect 
to Article 48 of the Constitution.®* Again, Article 43 has been referred to in upholding 
the validity of the Excise Rules granting exemption from payment cf duty fo small co-operative 
societies producing cotton fabrics.®* 


With time there has been greater recognition of the Directive Principles and a re-appraisal 
of its status vis-a-vis the Fundamental Rights both by Parliament and the Supreme Court. 
Insertion of Article 31C into the Constitution by Parliament was a bold step in this direction. 
Its validity, as already discussed, was questioned in Fundamental Rights case^^. In the same 
very case consider the opinions of Mathew, J. and Beg, J. Mathew, J. explained the im¬ 
portance of Directive Principles thus : 

I think there are rights which inhere in human beings because they are human 
beings—whether you call them natural rights or by some other appellation is imma¬ 
terial. As the preamble indicates, it was to secure the basic human rights like liberty 
and equality that Che people gave unto themselves the Constitution and these basic rights 
are an essential feature of the Constitution ; the Constitution was also enacted by the 
people to secure justice, political, social and economic. Therefore, the moral rights 
embodied in Part IV of the Constitution are equally an essential feature of it, the only 
difference being that the moral rights embodied in Part IV are not specifically enforce¬ 
able as against the State by a citizen in a Court of Law in case the Slate fails to imple¬ 
ment its duty but, nevertheless, they are fundamental in the governance of the country 
and all the organs of the State, including the judiciary, are bound to enforce those direc¬ 
tives. The Fundamental Rights themselves have no fixed content; most of them are 
mere empty vessels into which each generation must pour its content in the light of its 
experience. Restrictions, abridgment, curtailment, and even abrogation of these rights 
in circumstances not visualized by the Constitution-makers might become necessary ; 
their claim to supremacy or priority is liable to be overborne at particular stages in the 
history of the nation by the moral claims embodied in n- 55 



t the matter thus®* : 

It is not right to characterise the Fundamental Rights contained in Part II), as merely 
the means whereas the Directive Principles, contained in Part IV as the ends of the 
endeavours of the people to attain the objectives of their Constitution. On the other 
hand it would be more correct to describe the Directive Principles as laying down the 
oath which was to be pursued by our Parliament and State Legislatures in moving towards 
the objectives contained in the Preamble. Indeed, from the point of view of the Pream¬ 
ble, both the Fundamental Rights and the Directive Principles are means of attaining 
the objectives which were meant to be served both by the Fundamental Rights and 


48a In re : Kerala Education Bill^ 1957 
AIR 1958 SC 956 : 1959 SCR 995 

49. State of Bombay V. r. N. Balsaraj 
AIR 1951 SC 318: 1951 SCR 682. 

50 State of Bihar V. Kameskwar Singh^ 

AIR 1952 SC 352: 1952 SCR 889. 

51. Biiav Cotton Mills v. State of Ajmer^ 
AIR 1955 SC 33: (19551 1 SCR 752. 


52. Mohd. Hanif Qtireshi v. State of 
Bihar, AIR 1958 SC 731 : 1959 SCR 629. 

53. Orient Weaving Milts v. Union of 

India, AIR 1963 SC 98 : 1962 Supp 3 SCR 
481. ^ 

54. Kssavananda Bharati v. State oT' 
Kerala, (1973) 4 SCO 225. 

55. Ibid., pp. 880, 881. 

56. Ibid., pp. 901-903. 
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Directive Principles. Fundamental Rights are the ends of the endeavours of the Indian 
people for which the Directive Principles provided the guidelines. It would be difficult 
to hold that, the necessarily changeable limits of the path, which is contained in the 
Directive Principles are more important than the path itself. 


Perhaps, the best way of describing the relationship between the Fundamental 
Rights of individual citizens, which imposed corresponding obligations upon the State 
and the Directive Principles, would be to look upon the Directive Principles as laying 
down the path of the country’s progress towards the allied objectives and aims stated in 
the Preamble, with Fundamental Rights as the limits of that path, like the banks of a 
flowing river, which could be mended or amended by displacements, replacements or 
curtailments or enlargements of any part according to the needs of those who had to 
use the path. 


Primarily, the mandate in Article 37 was addressed to the Parliament and the 
State Legislatures, but, in so far as Courts of Justice can indulge in some judicial law 
making, within the interstices of the Constitution or any statute before them for con¬ 
struction. the courts too arc bound by this mandate. 


The extracts from the speech of Dr. Ambedkar, Chairman, Drafting Committee, ex¬ 
plaining the underlying object in laying down the Directive Principles of State Policy may 
well be quoted here : 


As I state, our Constitution as a piece of mechanism lays down what is called 
parliamentary democracy. By parliamentary democracy we mean ‘one man, one vote’. 
We also mean that every Government shall be on the anvil, both in its daily affairs and 
also at the end of a certain period when the voters and the electorate will be given an 
opportunity to assess the work done by the Government. The reason why we have 
established in the Constitution a political democracy is because we do not want to instal 
by any means whatsoever a perpetual dictatorship of any particular body of people. 
While we have established political democracy, it is also the desire that we should lay 
down as our ideal economic democracy. We do uot v/ant merely to lay down a 
mechanism to enable people to come and capture power. The Coustitution also wishes 
to lay down an ideal before those who would be furming the Governineot. That ideal 
is economic demociacy, whereby, so far as 1 am concerned, I understand to mean ‘one 
man. one vote*. The question is : have we got any flxed idea as to hov/ we should bring 
about economic democracy 7 There are various ways in which people believe that 
economic democracy can be brought about ; there are those who believe in individual¬ 
ism as the best form of economic democracy ; there are those who believe in having a 
socialistic State as the best form of economic democracy ; there are those who believe 
in the communistic idea as the most perfect form of economic democracy. 

Now, having regard to the fact that there are various ways by which economic 
democracy may be brought about, we have deliberately introduced in the language 
that we have used, in the directive principles, something which is not flxed or rigid. 
We have left enough room for people of different ways of thinking, tvith regard to the 
reaching of the ideal of economic democracy, to strive in their own way, to persuade 
the electorate that it is the best way of reaching economic democracy, the fullest oppor¬ 
tunity to act in the way in which they want to act. 


Sir. that is the reason why the language of the article in Pan IV is left in the 
manner in which this Drafting Committee thought It best to leave it. It is no use giving 
a f-<ed, rigid form to something which is not rigid, which is fundamentally changing 
and must, having regard to the circumstances and the times, keep on changing It is 
therefore, no use saying that the directive principles hr.vc no value. In my judgment’ 
the directive principle-, h.ave a great value, for tht.v l-y cov ;■ ^.-onomic 



1S2 


THE CONSTITUTION OF INDIA 


[Part IV 


democracy. Because we did not want merely a parliamentary form of Government 
to be instituted through the various mechanisms provided in the Constitution, without 
any direction as to what our economic ideal or as to what our social order ought to be, 
we deliberately included the Directive Principles in our Constitution, I think if the 
friends who are agitated over this question bear in mind what I have said just now that 
our object in framing this Constitution is really two-fold ; (/) to lay down the form of 
political democracy, and (//) to lay down that our ideal is economic democracy and 
also to prescribe that every Government whatever it is in power, shall strive to bring about 
economic democracy, much of the misunderstanding under which most members are 
labouring will disappear.*’ 


38. State to secure a social order for the promotion of welfare 
of the people.—^The State shall strive to promote the welfare of the people by 
securing and protecting as effectively as it may a social order in which justice, 
social, economic and political, shall inform all the institutions of the national 

life, 

39. Certain principles of policy to be followed by the State.—The State 
shall, in particular, direct its policy towards securing— 

ia) that the citizens, men and women equally, have the right to an 
adequate means of livelihood ; 

(^) that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common 

good ; 

fc) that the operation of the economic system does not result in the 
concentration of wealth and means of production to the common 

detriment ; 

{d) that there is equal pay for equal work for both men and women ; 

(e) that the health and strength of workers, 

^ the tender age of children are not abused and that citizens are not 
forced by economic necessity to enter avocations unsuited to their 

age or strength ; 

(f) that childhood and youth are protected against exploitation and 
against moral and material abandonment. 

This article specifically requires the State to ensure for its people adequate means of 
livelihood, fairdistribulion of wealth, equal pay for equal work and pro.^t.on of chtidren and 
labour. Xrticle 39(t,) and (e) together with other prov.s.ons of the Const.,ut.on con.a.n 
the matn objectives, namely, the building of a welfare soc.ety and a equahtartan soc.al order 
in the Indian Union. When the Constitution-makers env.sa^d development m social, eco¬ 
nomic and political fields, they did not desire that ,t should be a society where a ctUzen w.ll 

not have the dignity of the Individual.®® 

It has b-en held that a law aimed at the doing away with the concentration of big blocks 

fp.v individuals would subserve the directives contained in sub-clauses 

r/i d'tTl of Ar"fcl The constitutional directive in Article 39W) will be disobeyed 

f Ihe’stntc mtcmpis to make a distinction between the same class of labourers on the ground 
tha- sorne of them arc employed by a company financed by the State and others by com¬ 
panies floated by private enterprise.®" 


57 Cimsiituent Assembly Debates, Vol. 
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Article 45 of the Constitution of Eire, embodying similar principles, reads as follows ; 

2. The State shall, in particular, direct its policy towards securing : 

(0 that the citizens (all of whom, men and women equally, have the right to an ade¬ 
quate means of livelihood) may through their occupations find the means of malong 
reasonable provision for their domestic needs ; 

(I,-) that the ownership and control of the material resources of the commumty 
may be so distributed amongst private individuals and the various classes as best 

to subserve the common good ; 

(i70 that, especially ihe operation of free competition shaU not be aUowed so to 
develop as to result in the concentration of the ownership or control of essential 

commodities in a few individuals to the common detriment. 

3. (n The State shall endeavour and where necessary supplement private mi- 
tiative in industry and commerce. 

(2) The State shall endeavour to secure that private enterprise shall be so 
conducted as to ensure reasonable efficiency in the production and distribution of goods 
and as to protect the public against unjust exploitation. 

4 (2) The State shall endeavour to ensure that the strength and health of workers, 

men and women, and the tender age of children shall not be abused ^d ‘hat citizens 
shall not be forced by economic necessity to enter avocations unsuited to their s-x, 

age or strength. 

40. Organisation of village panchayats.—The State shall take st^s to 
organise village panchayats and endow them with such powers and authority 
as may be necessary to enable them to function as units of selt-govcmment. 

Under this article, the State is expected to take steps to organize village panchayaU 
and endow them with such powers and authority as may be necessary to enable them to func¬ 
tion as units of self-government. But this directive is to be read with the directive contamed 
in Article 50 which lays down the principle of separation of the Executive from the Judicia^. 
The organisation of village panchayats must be carried out in practice^ consislenlly with 
Article 50 so as to maintain the fundamental principle of the rule of law. 

41 Kicht to work, to education and to public assistance in certain 
cases -The State shall, within the limits of its economic capacity and deve¬ 
lopment make effective provision for securing the right to v/ork, to education 
and to public assistance in cases of unemployment, old age. sickness and dis¬ 
ablement, and in other cases of undeserved want. 

The state is directed by this article to ensure to the people within the limite of its eco¬ 
nomic capacity and development : (.) employment, (,,) education, and public assistance 
ffi Les of unemployment, old age. sickness and disablement and m other cases of undeserved 
want It is usual to refer to matters specified in this directive as measures of social securily. 
It has been held that Article 41 has no bearing on the interpretation of Article 16 as it is 
manifest that the term “public assistance” in Article 41 has reference to economic a^istance 
or relief to people who are unemployed or old, or sick or disabled, or in other similar cases 
of undeserved want But Article 41 places no liability on the Stale to pay compensation 
to workers whose continuous employment has suffered as a result of action on the part of the 
Government, such as short supply of electricity.®® However the duty to take effective steps 
to educate the people within limits of its available economic resources includes political edu¬ 
cation as well.®® 
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It has been held®** that service rules of the Railway Establishment Code are to be inter¬ 
preted in accordance with the letter and spirit of Directive Principles of State Policy. 

42. Provision for just and humane conditions of work and maternity 
relief.—The State shall make provision for securing just and humane conditions 
of work and for maternity relief. 


These directives, like those contained in Article 38, relate to economic rights. The 
State is required to make provision for just and humane conditions of work and for maternity 
relief. 


43. Living wage, etc., for workers.—The State shall endeavour to secure, 
by suitable legislation or economic organisation or in any other way, to all 
workers, agricultural, industrial or otherwise, work, a living wage, conditions 
of work ensuring a decent standard of life and full enjoyment of leisure and 
social and cultural opportunities and, in particular, the State shall endeavour 
to promote cottage industries on an individual or co-operative basis in rural 

areas. 

This article enjoins on the State to strive to secure to the worker work, a living wage, 
conditions of work ensuring a decent standard of life and full enjoyment of leisure, and social 
and cultural opportunities. The last portion of the article lays emphasis on the promotion 
of cottage industries on an “individual or co-operative basis in rural areas*. 


In Bijay Cotton Mills Ltd. v. of Ajmer^\ it has been held that the fixation of 

minimum wages of labourers by the Uigislature is in the interest of ‘he gener^ public 
therefore, is not violative of the freedom of trade secured to the citizen under 
It was further emphasized that if labourers are to be secured m the enjoyment of minimum 
wages and they are to be protected against exploitation by their employers, it is absolutely 
^^sar7that restraints should be imposed upon their freedom of contract, and such restric- 
.^not in any sense be said to be unreasonable. On the other hand employers cannot 
he^ to compfain if they are compelled to pay minimum wages to their labourers, even 
^ou^i the labourers on account of their poverty and helplessness are wdling to work on less 

wages. 

TZZn Thf idea is that every workman shaU have a wage which will maintain 

him Tn the hichesKfate of industrial efficiency, which will enable him to provide his family 
wto all the material things which are needed for their health and physical well-being, enough 
m enable him to qualify to discharge his duties as a citizen. wage in 

money terms will vary as between trade and trade. It is m this broad and ideanst.c sense that 
Article 43 of the Constitution refers to living wage when it enunciates the directive principle 
That the State shall endeavour, inter alia, to secure, by suitable legis ation or economic or¬ 
ganisation or in any other way, to all workers, agrienltural, >ndnstnal or otherwise, work, a 
Line waee and conditions of work ensuring a decent standard of life and full enjoyment 
of leisure and social and cultural opportunities. Gajendragadkar, J., has said : 

The concept of living wage is not a static concept ; it is expanding, and the number 
of its constituents and their respective contents are bound to expand and widen with 
the development and growth of the national economy That is why, it would be im- 
Dossiblc to attempt the task of determining the extent of the requirement of the said 
concept in the context of today in terms of rupees, annas, and pics on the scanty material 
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placed before us in the present proceedings. We apprehend that it would be inexpe¬ 
dient and unwise to make an effort to concretise the said concept in monetary terms with 
any degree of definiteness or precision even if a fuller enquiry is held. Indeed, it may 
be true to say that in an underdeveloped country, it would be idle to describe any wage 
structure as containing the ideal of living wage, though in some cases, wages paid by 
certain employers may appear to be higher than those paid by others.®* 

The Directive Principles of State Policy being conducive to the general interest of the 
public and, therefore, to the healthy progress of the nation, as a whole, merely lays down the 
foundation for appropriate social structure in which the labour will find iU dignity, legiti¬ 
mately due to it in lieu of its contribution to the progress of national economic prosperity.’® 

Considering the question of wages in the background of the Directive Principles, a 
wage structure should serve to promote, a fair remuneration to labour ensuring due social dig¬ 
nity, personality and security, a fair return to capital, and strengthen incentives to efficiency, 
without being unmindful of the legitimate interest and expectation of the consumer, in the 
matter of prices.’^ 

44. Uniform civil code for the citizens.—The State shall endeavour to 
secure for the citizens a uniform civil code throughout the territory of India. 

This article enjoins on the State to take steps for establishing a uniform civil code 
throughout the territory of India. Two objections were put forward in the Constituent 
Assembly against the making of a uniform civil code applying throughout India : firstly, 
it would infringe the Fundamental Right to freedom of religion mentioned in Article 25, and 
secondly, it would be a tyranny to the minority. 

The first objection is misconceived. The directive contained in Article 44 in no way 
infringes the freedom of religion guaranteed by Article 25, Clause (2) of that article speci¬ 
fically saves secular activities associated with religious practices from the guarantee of religious 
freedom contained in clause (1) of Article 25. 

As regards the second objection, the following speech of Shri K. M. Munshi, Member 
of the Drafting Committee, in the Constituent Assembly, may well be quoted : 

A further argument has been advanced that the enactment of a civil code would be 
tyrannical to minorities. Is it tyrannical ? Nowhere in advanced Muslim countries 
the personal law of each minority has been recognised as so sacrosanct as to prevent 
the enactment of a civil code. Take for instance Turkey or Egypt. No minority in 
these countries is permitted to have such rights. But I go further. When the Shariat 
Act was passed, or when certain laws were passed in the Central Legislature in the old 
regime, the Khojas and Cutchi Memons were highly dissatisfied. 

They then followed certain Hindu customs ; for generations since they became 
converts they had done so. They did not want to conform to the Shariat ; and yet by 
a legislation of the Central Legislature certain Muslim members who felt that Shariat 
law should be enforced upon the whole community carried their point. The Khojas ’ 
and Cutchi Memons most unwillingly had to submit to it. Where were the rights of 
minorities then ? When you want to consolidate a community, you have to take into 
consideration the benefit which may accrue to the whole community and not to the 
customs of a part of it. It is not. therefore, correct to say that such an act is tyranny 
of the majority. If you will look at the countries in Europe which ha\e a civil code, 
everyone who goes there from any part of the world and every minority has to submit 
to the civil code. It is not felt to be tyrannical to the minority. The point, however. 
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is this, whether we are going to consolidate and unify our personal law in such a way of 
life of the whole country as may in course of time be unified and secular. We want to 
divorce religion from personal law, from what may be called social relations, or from 
the rights of parties as regards inheritance or succession. What have these things got 
to do with religion 1 really fail to understand. 

Now look at the disadvantages that you will perpetuate if there is no civil code. 
Take for instance the Hindus. We have the law of Mayukha applying in some parts 
of India ; we have Mitakshara in others ; and we have the law of Dayabhaga in Bengal. 
In this way even the Hindus themselves have separate laws and most of our Provinces 
and States have started making separate Hindu law for themselves.. Are we going to 
permit this piecemeal legislation on the ^ound that it affects the personal law of the 
country ? It is, therefore, not merely a question for minorities but it also affects the 
majority. 


I know there are many among Hindus who do not like an uniform civil code.... 
They feel that the personal law of inheritance, succession, crc., is really a part of their 
religion. If that were so, you can never give, for instance, equality to women. But 
you have already passed a fundamental right to that effect and you have an article here 
which lays down that there should be no discrimination against sex. Look at Hindu 
law ; you get any amount of discrimination against women ; and if that is part of Hindu 
religion or Hindu religious practice, you cannot pass a single law which would elevate 
the position of Hindu women to that of men. • Therefore, there is no reason why there 

should not be a civil code throughout the territoiy of India.Religion must 

be restricted to spheres which legitimately appertain to religion, and the rest of life must 
be regulated, unified and modified in such a manner that we may evolve, as early as 
possible, a strong and consolidated nation. Our first probletn and the most unportant 
problem is to produce national unity in this country We «hink we have 
unity. But there are many factors-and important factors-which stdl offer ^rious 
dangers to our national consolidation, and it is vejy nec^sary whole of ^urj^de 

so far as it is restricted to secular spheres, must be umfied in such a way that as early 
as possible we may be able to say, ‘Well, we are not merely a nation because we say so. 
t!.. als^in elTect ; by the way we live, by our personal law. we are a s rong and con- 
s. idaled nation- From that point of view alone, I submit, the opposition is not, if I 
may say so very well advised. 1 hope our friends will not feel that this is an attempt to 
exercise tyranny over a minority ; it is much more tyrannous to the majority.” 

4S Provision for free and compulsory education for children.—The State 
sh .11 Luidcavour to provide, within a period of ten years from the commencemen 
ol Uds Consthution, for free and compulsory education for all children until 

they eoinpletc the age of fourteen years. 

' The Slate, this article directs, shall take steps for free and compulsory education for 
,11 cb Id^cn up to the age of 14 years. It is obvious that children mean children of school- 
age and not infants in arms. There is no particular significance m choosing the age of 
Ta vt.t-: .,s ,hc limit at which the obligation of the State for free and compulsory education 
i ^ But most of the countries have fixed that age. Article 45, no doubt, requires the 
t orovidc free and compulsory education for all children but there is nothing to prevent 
n Stale from discharging that solemn obligation through government and aided schools, 
and Article 45 docs not require that obligation to be discharged at the expense of minorities* 

communities.’® 

The Constitution had put a time limit, i. c., January I960, within which the ideal set forth 
in the article was to be achieved. 
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communal order being to ^mote the cause of backward classes, it was in furtherance of the 


Art. 47J yc» x-xvi4^^*« 

46. Promotion of educational and economic interests of Scheduled Castes, 
Scheduled Tribes and other weaker sections.—The State shall promote with 
special care the educational and economic interests of the weaker sections 
of the people, and, in particular, of the Scheduled Castes and the Scheduled 
Tribes, and shall protect them from social injustice and all forms of 
^ ‘^ploit^on. 

State of Madras v. Champakam Dorairajan^*, the Supreme Court refused to let the 
Undamental right declared in Article 29(2) to be whittled down by this article. Jn that case, 
although it was not denied that the object of the impugned “communal order” of the Madras 
Government wai J^advanco the interest of educationally backward classes of citizens, but the 
object notwithst^mng. the Supreme Court held the order void for violating the fundamental 
right under Artide?«iL _ The argument was pressed hard to the Court that the object of the 

ina h. , 

46iuul 

Court rejected the argument an4Ja4|^ted the supremacy of the Fundamental Right over the 
Directive Principle of State PoHcf^O) 

The difficulty was resolved by^2'-Constitution (First Amendment) Act, 1951. In 
the statement of objects and reasons for the amendment, it is stated . 

It is laid down in Article 46 as a'^falfetive Principle of State policy that the State 
should promote with special care the educational and economic interests of the weaker 
sections of the people and protect them from social injustice. In order that any special 
provision that the SUte may make for the educational, economic or social advance¬ 
ment of any backward! class of citizens may not be challenged on the ground of being 
discriminatory,-it is proposed that Article 15(3) should be suitably amplified. Accord¬ 
ingly, a new clause has been added to Article 15 which reads as follows’® ; 

“Nothing in this article or clause (2) of Article 29 shall prevent the Slate from 
making any special provision for the advancement of any socially and educationally 
backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.” 


In M. R. Balaji v. Stare of Mysore"^^, it was observed that in our country where social 
and economic conditions differ from State to State, it would be idle to expect absolute uni¬ 
formity of approach, but in taking executive action to implement the policy in Article 15(4), 
it is necessary for the States to remember that the policy which is intended to be implemented 
is the policy which has been declared in Article 46 and the preamble of the Constitution. 

47. Duty of the State to raise the level of nutrition and the standard of 
living and to improve public health.—The State shall regard the raising of the 
level of nutrition and the standard of living of its people and the improvement 
of public health as among its primary duties and, in particular, the Slate shall 
endeavour to bring about prohibition of the consumption except for medicinal 
purposes of intoxicating drinks and of drugs which are injurious to health. 

This article enjoins on the Slate to consider the raising of the level of nutrition and 
the standard of living of its people and the improvement of public health as among its primary 
duties. Further, the State is required to take steps to bring about prohibition of the con¬ 
sumption, except for medical purposes, of intoxicating drinks and drugs. Obviously, opium 
is a drug which is injurious to health.” 

No one has a legal right to sell liquor. From the earliest times it has been found expe¬ 
dient to control the use and traffic in liquor, and this control embraces both regulatory and 
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proliibitory measures. This doctrine has been recognised by the Directive Principle of State 
Policy in this article.’** 

In Srate of Bombay v. F. N. Balsara’^^^ the directive that the State shall endeavour to 
biing about prohibition of the consumption of intoxicating drinks and drugs was taken into 
conNidcraiion in support of the Court's decision that the restrictions imposed by the Bombay 
Piunibiiion Act in respect of possession, sale, use or consumption of liquor were not un¬ 
reasonable restrictions on the exercise of the right guaranteed under Article 19(1). It will 
be noted that this Article only deals with the matter of prohibition and says that while pro¬ 
hibition is being enforced, it will not cover the matter of consumption of intoxicating drinks 
or drugs for medicinal purposes, but this does not mean that if intoxicatii^Q^ks or drugs arc 
iouud to be misused on a large scale for the purposes of intc^catio&sB^ot for medicinal 
puipfses. a prohibition of such use will not amount to directive.**** 

48. OrgaDisatioD of agriculture and animaiui||^bandry.— The State shalL 
cndca\our to organise agriculture and anirajlplRisbandry on modern and * 
sciciuitic lines and shall, in particular, take s)||prfor preserving and improving 
the breeds, and prohibiting the slaughter,^c>^j^ws and calves and other milch 
and draught cattle. 

k ^ 

Phis article directs the Slate to take st^^o“organise animal husbandry on modern and 
swicntilic linos and, in particular, to take for preserving and improving the breeds and 

prolnbiting the slaughter of cows and calves and milch and draught cattle. The directive 
for taking steps for preventing the slaughter of animals is quite explicit and positive and con¬ 
templates a ban on the slaughter of the several categories of animals specified therein, namely, 
cows and calves and other cattle which answer the description of milch or draught cattle. 
The pri>lcction recommended by this part of the directive is confined only to cows and calves 
and to those animals which are presently or potentially capable of yielding milk or of doing 
work as dr aught cattle, but docs not, from the very nature of the purpose for which it is ob¬ 
viously recommended, extend to cattle, which at one time were milch or draught cattle but 

which have ceased to be such.®^ 

49 Protection of monuments and places and objects of national 
importance.—It shall be the obligation of the State to protect every monurnent 
or place or object of artistic or historic interest, ♦[declared by or under law 
niudc by Parliamcnlj to be of national importance, trom spoliation, disfigure* 
iiient. destruction, removal, disposal or export, as the case may be. 

This article places the State under the duty to protect every monument or place or object 
of artistic or historic interest, declared by Parliament by law to be of national importance, 
from spoliation, disfigurement, destruction, removal, disposal or export, as the case may 
be It will be noted here that there is already a Central Act, the Ancient Monuments Pre¬ 
servation Act. 1904, which is intended to preserve ancient monuments and to prevent ex¬ 
cavation by unauthorised persons of sites of historic interest and value. 

50. Separation of judiciary from executivev—The State shall take steps 
to separate the judiciary from the executive in the public services of the State. 

The Constitution has not indeed recognised the doctrine of separation of powers in 
its ah'.olutc rigidity but the functions of the different parts of the branches have been suffi¬ 
ciently di Vcicntiaied and consequently it can very well be said that our Constitution does 
not comcmplai^' assumption, by one organ or part of the State of functions that essentially 
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belong to another.®* Broadly stated. Article 45 provide that there shall be a separate judicial 
service free from the executive control.®® 

51. Promotion of international peace and security.—The State shall 
endeavour to— 

(fl) promote international peace and security ; 

(b) maintain iust and honourable relations between nations ; 

(c) foster respect for international law and treaty obligations in the 
dealings of organised peoples with one another ; and 

(d) encourage settlement of international disputes by arbitration. 


PART V 

THE UNION 

Chapter I— The Executive 

THE PRESIDENT .a O VICE-PRESIDENT 




-t.n 


52. The President of India.—Tner 



be a President of India. 


^ „ ____— of the Un ion.—H) The executive power of the Union 

shall veste d in the President and Shall be exercised by him e ither directly or 
th rough pfficers subordinate to him in acc ordance with this Constituti on. 

XQ)'Without prejudice to the gene rality of the foregoing provision, the 
supreme command of the Defence Forces of the Union shall be vested in the 
Presideny and the ex ercise thereof shall be regulated by law. 

-x^j/Nyihing in this article shall 


be deemed to transfer to the President any functions conferred by 
any existing Taw on the Government of any State or other authority ; 

\j»'"'prevent Parliament from c onferrin g by law functions on authorities 
other than the Pjiesjd^t. 

I ^ 

The President_His powcrs.-|-The executive power of the Union, Article 53 declares. 

shall be vested in the f»res!dcnt and it shall be exercised by him either directly or through 
officers subordinate to him, but always in accordance with the Consti tution. The expression 
‘Vv<»riitive nower*’\is nowhere defined in the Constitution.' Article 73/merely defines the 
matters with r^pcct to w hich t he executivc_au thority of the Union extends^ Fxeciilivc autho¬ 
rity can be saidToTeThe authority to carry o ut the executive function of the Gover nmen t. 
But. then, what does the “e xecutive func tion"* of the Government tn can_? It is not possible 
to frame an exhaustive definition of what “executi ve functio n” means and implies" ~OTdT- 
narilv. it connotes the residue of the governmental funclions that remain after legislative 
and judicial funaions are take n awa y. Broadly speaking, “executive function” comprises 
both determination'oTpoIIcy as well as carrying itTnlo^e xecutio n.^ This evide ntly includes 
the initiation of legislation, the maint\^nance_pLorder^he promotion of social and economic 
welfare. thT’dlrccUon'oTforeign polic:^; in fact, the carrying on^or Tuperv is ion of t he general 
administration of the State**. “Executive function’* embraces the direction of general 
policy®*. 
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In recent times, the scope of “executive f unction ’* has become exjre mely wj de. It now 
Involves the provision and administration or regulation of a vast system of social services, ) 
like public health, housing, assisrance for the sick and'tiueihployed, welfare of industrial 
workers, education, transport and so on, as well as the provision of defence, order and justice 
and finance required therefor, which were the original tasks of organised government. With 
the rise in the executive functions, the methods of the Government have also changed which 
has necessitated the conferring of powers other than those of purely executive or administrative^ 

nature. I The Executive now exerci ses the powers of subordinate legi slatio n and of admi nistr a-_ 

live justibe. Shah, J. in Jdyantilal Amrit LaJ^ShddKdh^. F, N. Ratic^^ sa id : ^ 

It^,£a^ot, however, be asWn^ th at the legislative functions are exclusively per¬ 
formed by^e legislature, executive functions by the executive and judicial functions 
by the judiciary *aTone.^ The Constitution has not mane absolute or rigid divisfons dT_ 
funcTfon between the thrde agen cies of the State. To the executive, exercise of functions,^ 
legislative or judicial are often.entrusted. For instance.' power to frame rules, regulations , 
and notificationsf which are ess entially legislative in characte r is frequently entrusted 
to the executive . Similarly, judicial authority is also entrusted by legislati on to th e 
executive authorit>^ 

I In view of the express declaration that the executive power vested in the President is 
exercisable through officers subordinate to him, which will also include a minister*’, it will not 
be possible to say that the President should exercise the power personally which would indeed 
be physically impossible as well as undesirable.^ 

By express injunction in Article 53, (the executive power vested in the Presi^t is 
directed to be exercised in accordance with_thaJConstitution. That power is int^ed to 
be exercised in aid of and not to. dcstroy,.constj^onaj institutions^ Thu^ an order merely 
•derecognising’ a Ruler without providing for continuation of the institution of Rulership 
whieii was an integral part of the const^ionaLscheme was held to be illegal. 

Clause (2) vests the supreme command of the defence forccaJ^-lh&,Pr^id^ 
arc two important limitations in clause (2) which shall be noted Firstl>rthis fuHction of 
?h-^^rrsid-ont IT exercisable “without prejudice to the generality of the^e.|oin^ro^^ 

(/ Article 53(1)1. This means that the military power of the Presideot^subjcbno^ 
Icnera! executive power of the President vested in him by clause (1) and which is exercisable 
■n Lordance with .he Cons.i.u.ioh, Military power - 

Secondly! the otcrcisc of the supreme command can,^egulated by law. 
oh.^ouslv^cans Acts of Parlia ment. Clause (1). it will be seen, condition 
rjer to execised in-aecSraance'with the Constitution, whereas clause (2) subjects it to 
Hws made by Parliament. Thus, war power vested in Parliament would enable it to give 
dimciiom to the President as to the exercise of the power of command of the defence forces 
and the power to carry on a military campaign 

Clause (.^) makes it clear that from the factfthat the executive power "of the Union shall 
hr sted in the President, it shall not b e inferred that the functions conferre^by an y existi ng 

I von*^ the Government of any Stale or other authorities haVc to be transferred to 
\ President l ikewise,'sub-clause (fc)-of clause (3) means that though executive power is 
* '^teTTnTiiJrPresident, it will not prevent Parliament frorn conferring functions on authoritie 


Law” here 
e executive 


ves 


her th- m the President. But powers which are expressly c^lerrcd on the rreslae^ by 

be transferred by Parliament to any other authority. 

_x^ther powers and functions of the President.—Apart from Article 53 of the Constitution, 
whfch vests in the President all executive authority, including the supreme command of the 
defence forces, there are several other provisions in the Constitution which mention specific 
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functions of the President. It will be convenient t^ust enumerate them here.^The Con- \ 
stitution vests in the President the pow er to grant/pardo n and remit punishmeliU) The 
executive actions of the Central Government are expressed to l^ taken in th& nanfe of the 
President®®. /All important appointments will be made by him, including th ose 
Minister andSther Central ministe_rs ®S Governors®*, judge^of the Su^re^i. and 

the High Court s®*, Chairman and members of the Public Service Commission , the Attorney- 
General®®. 4 *he Chief Fl^i-tinn Z!ommissioner®^. and the Co mptroller and Auditor-General of j 
India®® He also anoints the HTection®® and Finance* Ccnrimissions and other commissions/ 
\<1iicirwould report on the administration of the scheduled areas* and investigate the condi¬ 
tions of socially and educationally backward closes* and on official language*. ( Wide powers 
are given to the President in an Emergency/including the power to suspend, the enforce¬ 
ment of Fundamental Rights®. The legislative power extends to the issuing of ordinance 
during the recess of Parliament’. He can make regulations for the peace and good govern¬ 
ment of the scheduled areas.® ( Every Bill to become law requires his^ssept.® He can refuse 
his assent to a Bill or send it Back for reconsideration.*® He can dissolve the House of the 
People,** convene joint sessions of both Houses, and address or send messages to either or 
both of them.** No money can be granted unless reco mmended by th ^ President nor 
can money Bills be introduced except o n_his recommendat iogil. Bills passed by the —.. 

Legislatures may be reserved for his Qpnsiderationy and a Bill affecting the powers of the 
High Court must always bel^served.*9 State laws relating to certain matters are not to be 
effective unless assented to by the President*®. His previous sanction to the introduction 
of a Bill imposing restrictions on ioter-State trade and commerce m the State Legis^tu res 

is necessary. 


r 


rConstitutional Position of the Preside nt.—^The legal powers of the President are tl^ 
vast Yet h e T s intended to stand mfel^n to the Union ad ministra tion substantially in the 
same position as does the Kine. undszShc^Bns^\ ^onsm^ . He is-the nominal or con- 
WDttSffal head of the Government. His position is not like that of ihe President of the 
l^itS^ites of Ameria~wK<r^t he real ex ecutive head and exercise the powers vested in 
hiO^wSttihe Constitution on his own initiative and responsibility/ In the contejU of the 
lJil£Bl3^xccutive relations established by the provisions of the Corrttitutmn. the presidential 
{^PiP/S,vernment as prevailing m America is ruled-out and it is a parliamentary type of 
gov^Wment that is provided by the Constitution of India. 


govcr 

^In estimating the constitutional position of the President of India the p_rovisions of 
Articles 53. 74 and 75 may particularly be referredjo.-Arntle 53^sts the executive powe. 
srtTiruTiion m the PrSidenl, but he is f^qmred to exercise his powers in accordance-whh the 
Constitution. Article 74 of the Constitution says that there shajU^ a Council of Ministers 
to aid and advise the President in the e xcr<rise of his fui1c^ ^s^_Article 75(3) lays down that 
the Council of Ministers shall he coUectively responsible to the Hous e Q .fJ he _ Peop . le. . There ^ 
is no provision in the Constitution which makes the Pr^ident answerable to the legislature^ 
Will it not be meaningless to say that the ministers are answerable for the policy and 
ministration of the Union to the House of the People, unless they are recognised to possess the 
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authority to finally decide the affairs*^relating to the Government ? The real directing force 
is, it follows, the Cabinet and not the President. 


The frjincrs of the Constitution had no doubt as to the form of the Government they 
were selling up. They had clearly proposed a parliamentary form of government. 


F Under the parliamt ^nt.nnv form of governme nt as embodied in our Constitution, the 
President is the constitutional or formal head ot (hg Union and he exercises his powers and 
functions conferred on him by or under the Constitution on the aiJ*and advice of his C ouncil 
of Ministers.\ So also" Is the constitutional position of the Governor in the States]. The 
Supreme Couri has consistently taken the view that the powers of the President and the powers 
of the Governor are similar to the powers of the Crown under the British Parliamentary 
System. y\n Horn Jawaya Kapur v. Stale o/P««/a6‘*,.Mukhcrjea,C.J.. speaking for the Court, 
^aicd-Hiat though the executivepower is vested in Hie Pres ident, the President is only a formal 
or con'^titutional head of the Executive. The real power is vested in the Council of Mi nisters 
on whose aid and advice the President acts_iiL-the cxcigise of his functions. Ihe Executive 
has the primary responsibility for the formulation of govern mental policy and its trSHSmTs-^ 
sio^into law^ But it is responsible for all its actions tojhe l^isiature ana.'-therefore, it must 
retain thT^JohOdence of the legislature. . The basis of this responsibility is em^died in 
Article 75(3).^ 

rin U. N. Rao v. Indira Gandhi'*, it was emphasized that our Constitution is modeI!cd-on 
the B ritLsh Parn.qinrnt -^>Y Under this system, t he_C.Quncil of Mi nisters eniovine a 

ni.ii oriiy in the Legislature c once ntrates in itself’the virt ual control of both ex^u tive and 
1 eais 1 aTb-c functlonC Articl^74(l) which provides for a Council of Minist ers to aid and advise 
the President in the exercise of his functions is mandatory . The harmonious'reading of the 
mandatory chai-actcrTTf ATrtinr'74<l) alongwith Articles 75(2) and 75^ is that the President 
cannot exercise executive powers without the a id anj advice of th e Conpcil of Minister s 
after ''the President has dissolved the legislature!^ 


In Shamsher Sitis.h v. State of Punjab^\ S^estion arose about the aptn 
n.'rlons otYier than District Judge^to the judicial service of the State i^hich was^ 

contemplated in Article 234*, It was held that appointment adV 
or removal of persons belonging to the s.thnr-dinatc judicial service is not^ ^sonal 

but is an executive I unction of the Govcrnoi:_to be exercised oh the aid and advr 
•. _r * ^vi.hh fhf* nmvisions of the Constitution. It was do 




Council of Ministers in.»ccordance with the provisions of the Constitutio^Jlt was pointed out 


I t_ounen oi .viini>is.i-• .. «— — , ——^ . .. m 

by Ray, C.J.. spcalT ing l or Pa Tekar. Mathew. Chanarachud7 and Alagiriswami, JJ., and him- d 

: o'lf ih it the PresidenTas well us the Governor is the constitutional or formal head, and when- 


self that the President as well us the Governor is the constitutional or formal h^d. and when¬ 
ever the Constitution requires the satisfaction of the President or iKe Governor the exercise 
by the President or the Governor of any power or function, the sa^faction required by the 
Constitution is not the personal satisfaction of the'President or G6^nor but the satisfaction 
of the President or Governor in the constitutional sense in _the Cabinet syste m of covem- 
mcni. that is, satisfaction of Iiis Council of Ministers on whose aid and advice the President 
or the Governor generally exercises all his powers and functions, (in this context the deci¬ 
sion in Sardari Lai v I'nion of Ind ia-' that the President has to T^e satisfied personally in 
the exercised executive r^wer or function under Article 3U(2) proviso (r) was declared as 
not the correct law and against the established and uniform view of the Sup reme C ourQ 

!n JavantiUil Amriilal ShoJhan v. F. N. Rana^^, it was held by the Supreme Court that 
Article 258(1) empowers the President to entrust to the State the functions which are vested 
in the Union, and which arc exercisable by the President on behalf of the Union - But it 
went on to say that Article 258 docs not authorise the President to entrust such power as 
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are expressly vested in the President by the Constitution, such as Articles 356, 309, and do not 
fall within the ambit of Article 258(1). Thus a distinction was sought to be made between, 
executive functions of the Union and the executive functions of the President. However, 
in Shamsher Singh v. State of Punjab** Ray, C. J. pointed out that such a distinction docs 
not lead to any conclusion that the President is not the constitutional head of government. 
Under Article 74(1) the President and under Article 163(1) the Governor act on the aid and 
advice of the Council of Ministers in the exercise of their functions. Therefore, whether 
the functions exercised by the President are the functions of the Union or the functions of 
the President, they have equally to be exercised on the aid and advice of the Council of 
Ministers, and the same is true of the functions of the Governor except those which he has 
to exercise in his discretio n.* ^ 

^ 54. Election of President.—The President shall be elected by the members 

of an electoral college consisting of— 

{a) the elected members of both Houses of Parliament ; and 

{b) the elected members of the Legislative Assemblies of the States. 

Chief executives have been chosen in four different ways : by the hereditary principle ; 
by the direct choice of the electorate ; by indirect election through a body of electors ; and 
by election by the legislative body. The first method is adopted in monarchies. The second 
method is followed in Eire where the President is elected by the direct vote of the people. 
Election of the chief executive by a body of electors is the mode prescribed by the American 
Constitution for choosing the President, though very soon the system was transformed in 
practice into one virtually of direct election. Election by the legislative body is ihc mode 
prescribed by the Constitution of France. 

Tl^be mode of election of the President in India represents a compromise between ihc 
tmrd and the fourth methods. He is indirectly elected by a body of electors forming the 
electoral college. The elected members of both Houses of Parliament and the elected mem¬ 
bers of the Legislative Assemblies of the Stales constitute the electoral college for the Presi¬ 
dential election. Thus the Indian President is not wholly elected by one legislative body, 
e. g.. Parliament, nor is he elected by at» electoral college the members of which are chosen 
solely for electing the President, as in America. 

The method of indirect election of the President is in harmony with the cabinet form 
of government envisaged in the Constitution. In a cabinet form of government the chief 
executive is a nominal head, the real powers vesting in the cabinet which is directly answer- 
able to the legislature. To have the chief executive elected by the direct vole of the people 
and give him no real powers would be rather anomalous. Moreover, a President elected 

by popular vote in a cabinet form of government may be dangerous to the stability and 
strength of the administration. 

Article 54, no doubt, lays down that all elected members of the Legislative Assemblies 
ot inc States are to be included in the electoral college ; but the word ‘States* used in this 
Article does not include Union Territories, because : (/) firstly, the new definition of ‘State’ 
provided m Section 3(58) of the GcrieraLClau&es^t as a result of modifications and adapta¬ 
tions under Article 372-A would, no doubt, apply to the interpretation of all laws ofParlia 
ment. but it cannot apply to the interpretation of the Constitution because Article 367 was not 
amended, and it was not laid down that the General Clauses Act. as adapted or modified 
under any art.cle other than Article 372, will also apply to the interpretation of the Consti- 
tut.on and (,,) secondly. Art.cle 54 confines the electoral college to members of Legislative 
Assemblies of the States and there are no Legislative Assemblies in ihc L'nion Territories 
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The true meaning of Article 54 is that such persons as possess the qualifications of being 
elected members of both Houses of Parliament and of Legislative Assemblies of States at the 
crucial time of the date of election will be eligible members of the electoral college, entitled 
to cast vote at the election to fill the vacancy caused by expiration of the term of the office 
of the President. There may be vacancies in the electoral college by reason of the fact that 
there are no elected members of the Legislative Assembly of a State where the Legislative 
Assembly is dissolved. But this matter will not be a ground for preventing the holding of 
the election on the expiry of the term of the President or suggesting that the election to fill 
the vacancy caused by the expiry of the term of the office of the President could be held only 
after the election to the Legislative Assembly of a State where Legislative Assembly is dis¬ 
solved is held.** 


*55. Manner of election of President.—(1) As far as practicable, there 
shall be uniformity in the scale of representation of the different States at the 
election of the President. 


(2) For the purpose of securing such uniformity among the States inter se 
as well as parity between the States as a whole and the Union, the number 
of votes which each elected member of Parliament and of the Legislative 
Assembly of each State is entitled to cast at such election shall be determined 
in the following manner— 

{a) every elected member of the Legislative Assembly of a State shall 
have as many votes as there are multiples of one thousand in the 
quotient obtained by dividing the population of the State by the 
total number of the elected members of the Assembly ; 

(b) if, after taking the said multiples of one thousand, the remaip^ 
is not less than five hundred, then the vote of each member refef« 
to in sub-clause (a) shall be further increased by one ; 

(c) each elected member of either House of Parliament shall have 
such number of votes as may be obtained by dividing the total 
number of votes assigned to the members of the Legislative 
Assemblies of the States under sub-clauses (a) and (b) by the total 
number of the elected members of both Houses of Parliament, 
fractions exceeding one-half being counted as one and other fractions 
being disregarded. 

(3) The election of the President shall be held in accordance with the 
system of proportional representation by means of the single transferable vote 
and the voting at such election shall he by secret ballot. 

Explanation— In this article, the expression “population” means the 
population as ascertained at the last preceding census of which the relevant 
figures have been published. 

As explained above, the President will be indirectly elected by the members 'Of¥n Elec¬ 
toral College. This article prescribes thejnanner of voting in the Electoral College. With 
a view to have a uniformity in the scale oTrepresentation among the States inter se, as well 
as parity between the States as a whole and the Union, the votes of the electors at the Presi¬ 
dential election are weighted in the manner described in sub-clauses (a) and (6) of clause 
(2) The formula adopted in clause (2) seeks to secure to a member of a State Legislative 
Assembly votes in the ratio of the population of the State which he represents in the Assembly 
and thereby to prevent the swamping of votes of a larger State by those of a smaller State 


25. In T9 Presidential Poll, (1974) 2 SCC 
33, j3^ purposes of this article. 


the population of the State of Jammu and 
Kashmir shall be deemed to be forty-four 
lakhs and (en thousand. 
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having relatively a larger legislature. The formula also seeks parity of votes between the 
elected members of the Houses of Parliament on the one hand, and those of the State Legis¬ 
lative Assemblies on the other. It so works out that the total number of votes commanded 
by the two Houses of Parliament in the Electoral College is equal to that commanded by 
the members of the State Legislative Assemblies. 

The method of calculation set out in clause (2) of Article 55 may be illustrated 
as follows : 

Illustrations to sub-clauses (o) and (6) of clause <2) : 

(i) The population of Bombay is, say, 20,849,840. Let us take the total number of elected 
members in the Legislative Assembly of Bombay to be 208 (i. e., one member 
representing one lakh of the population). To obtain the number of votes which 
each such elected member will be entitled to cast at the election of the President, 
we have first to divide 20,849,840 (which is the population) by 208 (which is the 
total number of elected members), and then to divide the quotient by 1,000. In 
this case, the quotient is 100,239. The number of votes which each member 
will be entitled to cast would be 100,239/1,000, /. e., 100 (disregarding the re¬ 
mainder 239 which is less than five hundred). 

(//) Again, the population of Bikaner is 1,292,938. Let us take the total number of 
elected members of the Legislature of Bikaner to be 130 (i. e., one member repre¬ 
senting roughly ten thousand of the population). Now, applying the aforesaid 
process, if we divide 1,292,938 (i. e., the population) by 130 (r. e., the total number 
of elected members), the quotient is 9,945. Therefore, the number of votes which 
each member of the Bikaner Legislature would be entitled to cast is 9,945/1,000, 
that is. 10 (counting the remainder 945, which is greater than five hundred, as 
equivalent to 1,000). 

Illustration under sub-clause (c) of clause (2) : 

If the total number of votes assigned to the members of the legislatures of the States 
in accordance with the above calculation be 74,940 and the total number of elected members 
of both the Houses of Parliament be 750, then to obtain the number of votes which each 
member of either House of Parliament will be entitled to cast at the election of the President, 
we should have to divide 74,940 by 750. Thus the number of votes which each such member 

74,940 23 23 

will be entitled to cast in the case would he - = 99-, /. e., 100 (the fraction- 

750 25 25 

which exceeds one-half being counted as one). 

56. Term of office of President.—(I) The President shall hold office 

for a term of five years from the date on which he enters upon his office : 

Provided that— 

{a) the President may, by writing under his hand addressed to .ue Vice- 
President, resign his office ; 

(6) the President may, for violation of the Constitution, be removed 
from office by impeachment in the manner provided in Article 61 ; 

(c) the President shall, notwithstanding the expiration of his term, 

continue to hold office until his successor enters upon his office. 

(2) Any resignation addressed to the Vice-President under clause {a) of 
the proviso to clause (1) shall forthwith be communicated by him to the Speaker 
of the House of the People. 

Article 56 lays down the term of office of the President. He holds office for a term of 
five years from the date on which he enters upon his office. But even after the expiration 
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of his term he would continue as President until his successor takes over. His office may 
be terminated earlier than five-years if he resigns or is removed on impeachment for the viola¬ 
tion of the Constitution. The President’s resignation has to be addressed to the Vice- 
President. who shall forthwith communicate the same to the Speaker of the House of the 
People. 

In In re Presidential Poll**, a reference was made by the President under Article 143(1) 
for the opinion of the Supreme Court on the question as to whether the election to fill the 
vacancy caused on the expiry of the term of office of the President must be completed before 
the expiry of the term of office notwithstanding the fact that the Legislative Assembly 
of Gujarat was dissolved. The opinion of the Supreme Court was unanimously in the affir¬ 
mative. According to Ray, C.J., speaking for the Court, the election to fill the vacancy in 
the office of the President is to be held and completed having regard to Articles 62(1), 54, 55 
and the Presidential and Vice-Presidential Elections Act, 1952. Article 56(l)(c) applies to a 
case where a successor as explained in the foregoing reasons has not entered in his office and 
only in such circumstances can a President whose term has expired continue. 

57, Eligibility for re-election.—A person who holds, or who has held, 
office as President shall, subject to the other provisions of this Constitution, 
be eligible for re-election to that office. 

Our Constitution does not place any bar on the re-election of the same person to the 
office of the President. He may be elected for any number of terms. The Irish Constitution 
prohibits re-election for more than two terms. The Constitution of the United States of 
America, as originally enacted, said nothing about re-election or the terms of the President, 
though until the Second World War under a well-established convention one person did 
not hold more than two terms. But the convention was broken when President Roosevelt 
was rc-clected for the third term during World War II.*’ 

58. Qualifications for election as President.—(1) No person shall be 
eligible for election as President unless he— 

(a) is a citizen of India, 

ib) has completed the age of thirty-five years, and 

(c) is qualified for election as a member of the House of the People. 

(2) A person shall not be eligible for election as President if he holds any 
office of profit under the Government of India or the Government of any State 
or under any local or other authority subject to the control of any of the said 
Governments. 

Explanation .—For the purposes of this article, a person shall not be deemed 
to hold any office of profit by reason only that he is the President or Vice- 
President of the Union or the Governor!* * * of any State or is a Minister 
cither for the Union or for any State. 

This article lays down the qualifications which a person must possess for being elected 
to the office of the President of India. The person must be a ciii/ien of India and of 35 years 
of ago, and must be qualified for election as a member of the House of the People. Thus, a 
person running for the office of the President must be a voter in any Parliamentary consti¬ 
tuency.*® 


26. (1974) 2 see 33. 

27 The 22nd Amendment to ilic 

CoMSliiniion of the U. S. A. lays dom. that 
a p rson cannot be elected to the office of 
the P^e^i•lctlt more than twice. 


! Tlic woids *‘or Rajpramukh or 
Uparajpraiunkh” omitted by the eonstitu- 
tion ^.Seventh Amendment) Act, 1956, S. 29 
and Sell ccinlc* 
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Clause (2) lays down the particular disqualification, namely, the person to be elected as 
President must not hold any office of profit under the Central Government or any State 
Government or under any local or other authority subject to the control of the Central 
Government or any State Government. Thus, persons holding employment under the State 
shall not be entitled to seek election to the President’s office. 

Holders of certain offices are, however, declared to be exempt from this principle. These 

are : 

(/■) the President and Vice-President of the Union, 

(/7) the Governor of any State, and 

(m) Ministers either of the Union or of any State. 

Clauses (a) and (6) of Article 58(1) having made a specific provision in that behalf ex¬ 
cludes clauses (a) and (b) of Article 84 in the matter of citizenship and of age of presidential 
election. This exclusion was there before the Constitution (Sixteenth) Amendment Act in 
1963, and there is nothing in that Act which makes any dilfercnce in that position. Similarly, 
comparing Article 58(2) with Article ]02(l)(a), it is clear that when there is a specific pro¬ 
vision with respect to an office of profit in Article 58(2), it is that provision which will apply 
and not Article 102(I)(a). However, .-Article 58(l)(c) will by its own force bring in Article 
102, for that Article lays dov/n certain disqualifications which a presidential candidate must 
not have for he has to be eligible for election as a member of the House of the people.** 

59. Conditions of President’s office.—(1) The President shall not be a 
member of either House of Parliament or of a House of the Legislature of any 
State, and if a member of either House of Parliament or of a House of the 
Legislature of any State be elected President, he shall be deemed to have vacated 
his seat in that House on the date on whicKhe enters upon his office as President. 

(2) The President shall not hold any other office of profit. 

(3> The President shall be entitled without payment of rent to the use of 
his official residences and shall be also entitled to such emoluments, allowances 
and privileges as may be determined by Parliament by law and, until provision 
in that behalf is so made, such emoluments, allowances and privileges as are 
specified in the Second Schedule. 

(4) The emoluments and allowances of the President shall not be diminished 
during his term of office. 

The preceding article lays down the qualifications which a person must possess to be 
eligible for the President’s office. This article specifies conditions which are attached to the 
office of the President, viz., he will not be a member of any legislature in the country nor will 
he hold any other salaried appointment either under the State or under any other non-govern¬ 
mental authority. 

He gets an official residence, free of rent. He is entitled to such emoluments, allowances 
and privileges as may be determined by Parliament. But the emoluments and allowances 
of the President shall not be diminished during his term of office. 

60. Oath or affirmation by the President.—Every President and every 
person acting as President or discharging the functions of the President sh.ill. 
before entering upon his office, make and subscribe in the presence of the Cliicf 


Patel V. Dr. ZaKir h 
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Justice of India or, in his absence, the seniormost Judge of the Supreme Court 
available, an oath or affirmation in the following form, that is to say— 

swear in the name of God 

“I, A. B., do--—— -——that I will faithfully execute 

solemnly affirra 

the office of President (or discharge the functions of the President) of 
India and will to the best of my ability preserve, protect and defend the 
Constitution and the law and that I will devote myself to the service and 
well-being of the people of India.’*. 

Before entering upon his office, the President has to make and subscribe to an oath or 
affirmation in the prescribed form in the presence of the Chief Justice of India, or, in his 
absence, the seniormost judge of the Supreme Court. In his oath, the President undertakes 
to protect and defend the Constitution and the law and to devote himself to the service and 
well-being of the people. 

61. Procedure for impeachment of the President.—(1) When a President 
is to be impeached for violation of the Constitution, the charge shall be preferred 
by either House of Parliament. 

(2) No such charge shall be preferred unless— 

{d) the proposal to prefer such charge is contained in a resolution which 
has been moved after at least fourteen days’ notice in writing signed 
by not less than one-fourth of the total number of members of the 
House has been given of their intention to move the resolution, 

and 

{b} such resolution has been passed by a majority of not less than two- 
thirds of the total membership of the House. 

(3) When a charge has been so preferred by either House of Parliament, 
the other House shall investigate the charge or cause the charge to be investigated 
and the President shall have the right to appear and to be represented at such 

investigation. 

(4) If as a result of the investigation a resolution is passed by a majority 
of not less than two-thirds of the total membership of the House by which 
the charge v/as investigated or caused to be investigated, declaring that the 
charc^e preferred against the President has been sustained, such resolution 
shalf have the efifecr of removing the President from his office as from the date 
on which the resolution is so passed. 

Under Article 56, we have seen that the President can be removed from his office for 
violation of the Constitution by impeachment. Article 61 describes the procedure for im¬ 
peachment. It embodies the following provisions : 

(O the motion to prefer a charge against the President for violating the Constitution 
may be initiated in either House of Parliament ; 

(//) the motion must have the support of not less than one-fourth of the total number 
of members of the House ; 

(m) fourteen days’ notice of the intention to move the motion should have been 
given ; 

(/V) the motion must be passed by a majority of not less than two-thirds of the total 
membership of the House ; 

(v) the House which passes the motion to prefer a charge against the President shall 

^ not be entitled to investigate the charge ; the charge shall be investigated by the 

other House ; and 
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(vi) the House which has investigated the charge, if it finds the President guilty, must 
pass a resolution to that effect by a majority of two-thirds of the total member¬ 
ship of the House. The resolution shall have the effect of removing the President 
from his office from the date on which the resolution is passed. 

holding election to fill vacancy in the ofiice of President and 
elected to fill casual vacancy.—(I) An election to fill 
^ ^ caused by the expiration of the term of office of President shall be 
completed before the expiration of the term. 

- . to fill a vacancy in the office of President occurring by reason 

«Lc!ki resignation or removal, or otherwise shall be held as soon as 

possible alter, and in no case later than six months from, the date of occurrence 

the person elected to fill the vacancy shall, subject to the 
Article 56, be entitled to hold office for the full term of five years 
Irom the date on which he enters upon his office. 

D -J*^*^*' article lays down that an election to fill a vacancy caused by the expiration of the 
President s term of office must be completed before the expiration of the term. 

If a vacancy in the President’s office occurs by death, resignation, removal, or otherwise. 

then an election to fill the vacancy should be held as soon as possible after, and in no case 

later than six months from the date of occurrence of the vacancy. The person elected 

Presi^Dt IS entitled to remain in office for the full term of 5 years Trom the date he assumes 
his office. 

fixed term of office mentioned in Article 56(1) as well as the mandate in Article 
62(1) reflets the dominant constitutional purpose and intent regarding the time when the 
election uf the President is to be held. Further the provisions in Article 62(2) show' that (he 
time to hold an election to fill a vacancy is also mandatory in character. There is no pro- 
vision for extension of time in Articles 56(1) or 62(1) and (2). The W'ord otherNvisc in clause 
U) of Article 62 docs not refer to a vacancy caused by (he expiration of the term of ofiice 
for the obvious reason that the same is ihc subject matter of clause (1) of Article 62. Further, 
a President whose term has expired can continue to hold office only under Article 56(1 )(c) 
until his successor enters upon his office. Here successor means a successor elected before' 
or even after the expiration of the term stated in Article 62(1). The word ‘otherwise’ in 
Article 62(2) may take in cases where, for example, a President becomes disqualilied (o hold 
office or where his election is declared void, and, therefore, he cannot hold the office, in the 
latter case, an election is to be held not later than six months from the date of the occurrence 
of the vacancy. In that sense Article 56(I)(c) is complimentary to Article 62(1). and so also 
Article 65(1) under which the Vice-President is to act as President till the election of a new 
President, is complimentary to Article 62(2). It is possible that the successor cannot enter 
upon his office on the day following the expiration of the term of office of the outgoing Presi¬ 
dent for unavoidable reasons. That is why Articles 56(1). 56(1 )rc) and 62(1) are to be read 
together to give effect to the constitutional intent and content that the election to fill 
the vacancy caused by the expiration of the term of the President is to be completed before 

the expiration of the term. Article 62 is the constitutional mandate and other provisions 
like Articles 54, 55 subserve Article 62.*® 

63. The Vice-President of India.- 
India. 


•There shall be a Vice-President of 


^ Chairman of the Council of States.— 

not o' States and shall 
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Provided that during any period when the Vice-President acts as President 
or discharges the functions of the President under Article 65, he shall not per¬ 
form the duties of the office of Chairman of the Council of States and shall not 
be entitled to any salary or allowance payable to the Chairman of the Council 
of States under Article 97. 

65. The Vice-President to act as President or to discharge his functions 
during casual vacancies in the office, or during the absence, of President.—(1) In 
the event of the occurrence of any vacancy in the office of the President by 
reason of his death, resignation or removal, or otherwise, the Vice-President 
shall act as President until the date on which a new President elected in accord¬ 
ance with the provisions of this Chapter to fill such vacancy enters upon his 
office. 

(2) When the President is unable to discharge his functions owing to 
absence, illness or any other cause, the Vice-President shall discharge his func¬ 
tions until the date on which the President resumes his duties. 

(3) The Vice-President shall, during, and in respect of, the period while 
he is so acting as, or discharging the functions of, President, have all the powers 
and immunities of the President and be entitled to such emoluments, allowances 
and privileges as may be determined by Parliament by law and, until provision 
in that behalf is so made, such emoluments, allowances and privileges as are 
specified in the Second Schedule. 

Article 63 creates the office of the Vice-President by declaring that : “There shall be a 
Vice-President of India”. 


The normal function of the Vice-President is to preside over the Council of States. But 
whenever there occurs any vacancy in the office ot the President by reason of his death, resig¬ 
nation, removal or otherwise, the Vice-President shall act as President until a new President 
is elected. The Vice-President may also be called upon to discharge the functions of the 
PrcsrUciu when he, owing to absence, illness or any other cause, is unable to perform the 
functions of his office. The Vice-President, when he acts as Prestdenc or discharges his func¬ 
tions, shall be entitled to sucli emoluments, allowances and privileges as may be determined 
by Parliament by law. Until such provision is made, he would be entitled to the same emo* 
lumcnls, allowances and privileges to which the President is entitled under the Constitution. 
Bill during any period when the Vice-President acts as President or discharges the functions 
o: the President, he shall not perform the duties of the office of the Chairman of the Council 
of States, nor shall he be entitled to any salary or allowances payable to the Chairman of the 

Council of States. 

riic word • otherwise” in clause (1) would include selling aside of the election of the 
President undci Article 71. 

66. Election of Vice-President.—(1) The Vice-President shall be elected 
bv the =^fmenibcr;> of an electoral college consisting of the members of both 
Houses of Parliament] in accordance with the system of proportional repre- 
seiuation by means of the single transferable vote and the voting at such election 
bhali be by secret ballot. 


(2) The Vice-President shall not be a member of either House of Parliament 
or of a HouiC of llie Legislature of any State, and if a member of either House 
of PiiiiameiU or of a House of the Legislature of any State be elected Vice- 
lYcsiVlcm, he shall be deemed to have vacated his seat in that House on the date 
(,>11 wiiich he enters upon his office as Vice-President. 


In the Consltt’itiuii n-:ifvcn- 
-V'.'., S. 2. r«M- “i.ieni- 


bers of both Houses of Parliament assembl¬ 
ed at a joint meeting**. 
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(3) No person shall be eligible for election as Vice-President unless he— 
{a) is a citizen of India ; 

{b) has completed the age of thirty-five years ; and 

(r) is qualified for election as a member of the Council of States. 

(4) A person shall not be eligible for election as Vice-President if he holds 
any office of profit under the Government of India or the Government of any 
State or under any local or other authority subject to the control of any of the 
said Governments. 

Explanation .—For the purposes of this article, a person shall not be deemed 
to hold any office of profit by reason only that he is the President or Vice- 
President of the Union or the Governorf* * of any State or is a Minister 
either for the Union or for any State. 

The method of election of the Vice-President is different from that of the President. 
He is elected by the members of both Houses of Parliament assembled at a joint meeting. 
The election will be by the method of proportional representation with single transferable 
vote. 


In explaining why the system prescribed for the election of the President has not been 
made applicable to the election of the Vice-President, Dr. Ambedkar, Chairman, Drafting 
Committee, said : 

The President is the head of the State and his power extends both to the adminis¬ 
tration by the Centre as well as to the States. Consequently, it is necessary that in his 
election, not only members of Parliament should play their part, but the members of 
the State legislatures should have a voice ; but when we come to the Vice-President, 
his normal functions are to preside over the Council of States. It is only on a rare 
occasion, and that too for a temporary period, that he may be called upon to assume 
the duties of President. That being so, it does not seem necessary that the members of 
the State legislatures should also be invited to take part in the election of the Vice- 
President.** 

67. Term of office of Vice-President.—The Vice-President shall hold 
office for a term of five years from the date on which he enters upon his office : 

Provided that— 

{a) a Vice-President may, by writing under his hand addressed to the 
President, resign his office ; 

(A) a Vice-President may be removed from his office by a resolution 
of the Council of States passed by a majority of all the then members 
of the Council and agreed to by the House of the People : but 
no resolution for the purpose of this clause shall be moved unless 
at least fourteen days’ notice has been given of the intention to move 
the resolution ; 

(c) a Vice-President shall, notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

The normal tenure of office of the Vice-President is 5 years from the date he enters upon 
his office. He may, however, resign his office, before the expiry of the term, by writing to Uic 
President. He may also be removed from office by a resolution of the Council ol Stales 
passed by a majority of all the then members of the House and agreed to by the House of the 
People. Such a resolution can be moved only if at least 14 days’ notice has been gison of 

31. Constituent Assembly Hebates, Vol. t-parajprainukli" omitted hy the C'oiisiitu- 
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the intention to move the rwolution. (t will be noted that there is no provision for the im¬ 
peachment of the Vice-President. The Vice-President continues to hold office even though 
his term has expired until his successor enters upon his office. 


68. Time of holding election to fill vacancy in the office of Vice-President 
and the term of office of person elected to fill casual vacancy.—(1) An election 
to fill a vacancy caused by the expiration of the term of office of Vice-President 
shall be completed before the expiration of the term. 


(2) An election to fill a vacancy in the office of Vice-President occurring 
by reason of his death, resignation or removal, or otherwise shall be held as 
soon as possible after the occurrence of the vacancy, and the person elected 
to fill the vacancy shall, subject to the provisions of Article 67, be entitled to 
hold office for the full term of five years from the date on which he enters upon 
his office. 


Article 68 declares that an election to fill a vacancy caused by expiration of the term 
of office of the Vice-President is to be completed before the expiry of the term. If the vacancy 
in the office arises by death, resignation, removal or otherwise, then election is to be held 
as soon as possible after the occurrence of the vacancy. The person who is thus elected is 
entitled to hold office for the full term of 5 years from the date on which he enters upon his 
office. 


69. Oath or affirmation by the Vice-President.—Every Vice-President 
shall, before entering upon his office, make and subscribe before the President, 
or some person appointed in that behalf by him, an oath or affirmation in 
the following form, that is to say— 


swear in the name of God 

“I, A. B., do-that I will bear true faith 

solemnly affirm 

and allegiance to the Constitution of India as by law established and 
that I will faithfully discharge the duty upon which I am about to 
enter.”. 


70. Discharge of President’s functions in other contingencies.—Parliament 

may make such provision as it thinks fit for the discharjge of the functions of 
the President in any contingency not provided for in this Chapter. 

This article empowers Parliament to make provision for the discharge of the functions 
of the President in any contingency not provided for by the Constitution. For instance, 
a vacancy may occur at the same time in the offices of President and Vice-President owing to 
removal or death.’® There may be other cases like the kidnapping of the President, or his 
mysterious disappearance or total disability [not covered by Article 65(2)), but in all these 
the question is, who will decide.” 


71. Matters relating to or connected with the election of a President or 
Vice-President.—=(1) All doubts and disputes arising out of or in connection with 
the election of a President or Vice-President shall be inquired into and decided 
by the Supreme Court whose decision shall be final. 

(2) If the election of a person as President or Vice-President is declared 
void by the' Supreme Court, acts done by him in the exercise and performance 
of the powers and duties of the office of President or Vice-President, as the case 
may be, on or before the date of the decision of the Supreme Court shall not be 
invalidated by reason of that declaration. 


32. Basu, Commentary on the Constitution 
of India, p. 272 (2nd Edition). 


33. V. K, V. Rao, Parliamentary De¬ 
mocracy in India, p. 38. 
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(3) Subject to the provisions of this Constitution, Parliament may by law 
regulate any matter relating to or connected with the election of a President 
or Vice-President. 

*[(4) The election of a person as President or Vice-President shall not be 
called in question on the ground of the existence of any vacancy for whatever 
reason among the members of the electoral college electing him.] 

Under this article all doubts and disputes relating to the election of the President and 
the Vice-President are to be enquired into and finally decided by the Supreme Court. Ordi¬ 
nary courts have no jurisdiction to decide such matters.But the declaration that an elec¬ 
tion is void shall not invalidate acts done by the President (or the Vice-President, as the case 
may be) in the exercise of the powers and duties of his office before the decision of the Supreme 
Court. Under clause (3) it is Parliament that is authorised to make a law for regulating 
any matter relating to or connected with the election of the President or the Vice-President, 
and the Presidential and Vice-Presidential Election Act. 1952.='* has been passed by Parlia¬ 
ment in accordance with this provision. The right of a person to file an application for 
setting aside an election must be determined by the statute which gives it. and that statute is 
the Presidential and Vice-Presidential Election Act, 1952, passed under Article 71(3).®* In 
the exercise of that power to regulate all matters relating to or connected with the election 
of a President or Vice-President. Parliament clearly had the power of laying down the grounds 
on which the election can be challenged and set aside in addition to other matters relating 
to the election.®’ 

Clause (4) of this Article was added by the Constitution (Eleventh Amendment) Act. 
The amendment makes it clear that the election of a President or Vice-President cannot be 
challenged on the ground that there are vacancies in the appropriate electoral college for 
whatever reasons. This clause was really introduced after the decision in N. B. Khare v. 
Election Commission^* in 1957. It is manifest that the language of clause (4) is of wide ampli¬ 
tude, viz., existence of any vacancy for any reason whatever among the members of the elec¬ 
toral college. If as a result of dissolution of a Legislative Assembly, there are no elected 
members of the Legislative Assembly of a State, the State will not have any elected member 
of State Legislative Assembly to qualify for the electoral college.®* 

The power given to the Supreme Court under this clause can be exercised only after 
the election has been held and a candidate has been elected.*® 

72. Power of President to grant pardons, etc., and to suspend, remit or__ 
co mmute sentences in certain cases. —(1) The President shdH-^i^c the poweT* 
to gram parddiis, icpilcVcs, respites or remissions of punishment or to suspend, 
remit or commute the sentence of any person convicted of any offence_ 

(а) in all cases where the punishment or sentence is by a Court Martial ; 

(б) in all cases where the punishment or sentence is for an ofTence 
against any law relating to a matter to which the executive power 
of the Union extends ; 

(c) in all cases where the sentence is a senjen ce of d eath. 

(2) Nothing in sub-clause {a) of clause (1) shall affect the power conferred 
y aw on any officer of the Armed Forces of the Union to suspend, remit or 
commute a sentence passed by a Court Martial. 


* Ins. by the Constitution (Eleventh 
Amendment) Act, 1961, S. 3. 

34. N. P. Ponnuswami v. Returning 
Officer, Namakkal Constituency, AIR 1952 SC 
64: 1952 SCR 218: 1 ELR 133, 

35. Act 31 of 1952. 

36. Dr. N. B. Khare v. Election Com¬ 
missioner of India, SC 139; 1958 


SCR 648; 13 ELR 318. 

37. S. K. Hinch v. 1*. 1*. Girt, , I'jTO; J 
see 567; (1971>2'SCR rj7. 

38. .A.1R 1958 SC 139: 1958 SCK oI8. 

39. In re Presidentiai Poll, il974y 2 SCC 
33, 54. 

40. jWiirain v. Election Cornmr., AIR 
1957 sc 1081. 
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(3) Nothing in sub-clause (c) of clause (1) shall affect the power to suspend, 
remit or commute a sentence of death exercisable by the Gavernort* * * 
of a State under any law for the time being in force. 

This article defines the power of the Pre^dejiL-t o grant pardons, repriey gu etc. for 
offences in certain cases. Article 161 deals with fEcpower of the Governor to grant pardons, 
reprieves etc. 

A pardon is an act of grace . It cannot be demanded as a matter of right. A pardon 
not only removes the ^nishment but, in contemplation of law, places the offender in the 
same position as if he had never committed the offence. The effect of a pardon is set out in 
the following words by Field, J. : 

A pardon reaches both the punishment prescribed for the offence and the guilt of 
the offender ; and when the pardon is full, it releases the punishment and blots out 
the existence of tlie guilt, so that in the eye of the law the offender is as^innocent as if 
he had never committed the offence. If granted before conviction, it prevents any 
of the penalties and disabilities, consequent upon conviction" from attaching ; if 
granted after conviction, it removes the penalties and disabilities, and restores him to 
all his civil rights ; it makes him, as it were, a new man, and gives him a new credit and 

9 apacity.** 

i A pardon may be absolute o r conditional. A pardon is conditional where it does not 
become operat7vc unlll llic gidiilcc has peWormed Sbme specified act, or where it becomes void 
when sorne spccififitl.g vent happens . J 

The same is the effect of a pardon in English law. “The effect of a pardon under the 
Great Seal is to clear the person from all infamy and from all consequences of the offence 
for which it is granted and from all statutory or other disqualifications following upon 

conviction.’’** 


The pardoning power may be exercised at any time after the commission of an offence, 
cither before legal proceedings arc taken or during their pendency or either before or after 

conviction.” 


Pardon may in general be granted either before or after conviction, but no pardon 
is pleadable in bar of an impeachment by the Commons.** 

I The\ power to grant pardons is purcl:^ an executive function. In Balmukund v. King- 
EmperorA, the Judicial eomminec saiu j 

The tendering of advice to His Majesty as to the exercise of the prerogative of 
pardon is a matter for the executive Government, and is outside nheir lords hips* 

province. 


From the fact that the granting of pardons is an executive act and not a judicial act, 
it follows that the exercise of this power would not in any way alter the judgment of the court 
gua judgment, and that the exercise of such righf wOuItT not-ftr^ny way interfere with the 
course of justice and that the courts are free to adjudicate upon the guilt or otherwise of the 
concerned person.” It carries with it the lesser powers, for the President can also grant 

the following : 

(O reprieves. /. e., a temporary suspension of the punishment fixed by law ; 


+ The worcU.- “or Rajpraiuukh’’ 
omUteJ by the ConstitntLoti (Seventh Amend 
ment) Act. 1956, S 29 and Sch. 

41. Ex pcrie Garlaufi, vl“73) lo L. La. 


42. HaLburfs Imivs of England (Hail- 
shatn, 2nd Edition), p- 479. 


43. In re Channugaduy AIR 1954 Mad 
911, 917 : 55 Cri LJ 1370. 

44. Halsbury's Laws of England (Hail- 
sham, 2nd Edition), p. 477. 

45. AIR 1915 PC 29: 42 lA 133. 

46. In re Channugaduy AIR 1954 Mad 
911, 917: 55 CrLJ 1370. 
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(«) respites, r. e.^ postponement to the future the execution of a sentence : 

07i) commutation, /. e., changing a punishment to one of a different sort i?ian that 
originally proposed ; and 

(iV) remission, i. e., reduce the amount of punishment without changing the character 
of punishment. 


The reason why the Executive is given power to grant pardons and reprieves, etc. is 
explained by Taft, C.J., in an American case*" as follows : 


Executive clemency exists to afford relief from undue harshness or evident mistake 
in the operation or enforcement of the criminal law. The administration of justice 
by the courts is not necessarily always wise or certainly considerate of circumstances 
which may properly mitigate guilt. To afford a remedy, it has always been thought 
essential in popular governments, as well as in monarchies, to vest in some other authority 
than the courts power to ameliorate or avoid particular criminal judgments. It is a 
check entrusted to the executive for special cases. To exercise it to the extent of destroy¬ 
ing the deterrent effect of judicial punishment would be to pervert it ; but whoever is 
to make it useful must have full discretion to exercise it. Our Constitution confers 
this discretion on the highest officer in the nation in confidence that he will not abuse it. 

Section 7(b) of the Representation of the People Act, 1951, disqualified a person who had 
been sentenced to imprisonment for not less than two years from being a candidate at an 
election. The appellant in Sarat Chandra Rabha v. Khagendranaih**, was sentenced to three 
years* imprisonment but the Assam Government remitted the punishment to that already 
undergone which came to about 16 months. The question for determination was : Is the 
appellant disqualified from being a candidate at the election ? The Supreme Court pointed 
out that the legal effect of the judicial reduction of a sentence and the executive remission 
of that sentence are quite different in their nature. Had the Court in exercise of its appellate 
or revisionat jurisdiction reduced the sentence passed by the trial court so as to be less than 
two years, the appellant would not have been disqualified to be a candidate under the Act. 


In K. M. J^anavati v . The State of Bombay* *, it has been held that the power to suspend 
a sentence by the Governor under Article 161 is subject to the rules made by the Suprciiic 
Court with respect to cases which are pending before it in appeal. (In that case, the Governor 
had in exercise of the power under Article 161. sus pended the sentence passed against Nanasa'ti 
pending the disposal of the appeal in t he Supren^ C ourt. The order of the Governor was held 
constitutionally inva lid sin ce it conflated syit h tne rules of the S upreme Court made under 
A rticle 145 in reg ard to criminal appeals. ^ ~ 

/ The President can grant pardons and reprieves only in the following cases ; 

^ (O offences against Union laws ; 


/v|> (») all cases where the punishment or sentence is by a Court Martial ; and 

' in all cases of sentence o f dea th 

Clause (2) saves the power conferred by military law on any officer of the armed forces 
of the Union to suspend, lemii or commute a sentence passed by a Court Martial.^" 


Clause (3) lays down that the power of the State Governors to grant suspension, remis¬ 
sion or commutation of a sentence of death conferred by any law (e. Sections 432 and 
433 of the Criminal Procedure Code) shall remain unaffected. 


47. Ex parte Grossman, 267 US 87 : 69 
L Ed 527. 

48. AIR 1961 SC 334: (1961)2 SCR 

133. 


49. AIR 1961 SC 112: (1961)1 SCR 

50. e.g. S. 177, Air Force .Act, 1950 ; 
S. 179, Army Act, 1950. 
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73, Extent of executive power of the Union.—(1) Subject to the provisions 
of this Constitution, the executive power of the Union shall extend— 

(a) to the matters with respect to which Parliament has power to make 
laws ; and 

(b) to the exercise of such rights, authority and jurisdiction as are exer¬ 
cisable by the Government of India by virtue of any treaty or agree¬ 
ment : 

Provided that the executive power referred to jn_sub=elause (a) shall not, 
save as expressly provided in this Constitution or in any law made 
by Parliament, extendJn any Statej* * * to matters with respect 
to which the Legislature of the State has also power to make laws. 

(2) Until otherwise provided by Parliament, a State and any ofl&cer or 
authority of a State may. notwithstanding anything in this article, continue 
to exercise in matters with respect to which Parliament has power to make 
laws for that State such executive power or functions as the State or officer 
or authority thereof could exercise immediately before the commencement of 

this Constitution. 


This article defines the extent of the executive power of the Centre, /. e., m aUers which 
«hall be controlled, and administered by the Central Executive. The extent of the State exe- 
cu'tlVT'po^^is set out in Article_l^ Subject to the provisions of the Constitution, <hfe' 
executive power of the Union extends to matters with respect to which Parliament can make 
laws. Thus the executive power is co-extensive with the legislative competence of the Union. 
Article 246 which distributes legislative power between the Centre and the units, lays down 
that Parll^ent can make laws on matters enumerated in List I (the Union List) and List HI 
(the Concurrent List) in the Seventh Schedule to the Constitution. Similarly, the executive 
power of the State extends to matters on which the State Legislature can make laws. The 
State Legislature can make laws in respect of matters enumerated in List II (the State List) 
and also in respect of matters enumerated in List 111 (the Concurrent List). 


It follows that in respect of matters covered by List 111 (the Concurrent List), the States 
as well as the Union possess executive power. But the policy is, as is made clear in the pro¬ 
viso to clause (1), that ordinarily executive power, so far as the Concurrent List is concerned, 
will rest withTfie^its, i7e., the Slates specified in the First Schedule of the Constitution. It 
nnlv in^^xcc'ptional cases that PafTIarneht may entrust the admini stration of a law on a 
concurrent su^cT'lo the Union Executive. Accordingly, the proviso lays down that the 
cxccutiv^ power of the Union shall not extend to a matter in the Concurrent List unless— 

(f) the Union law expressly entrusts the execution thereof tq Union authorities, or 

(//) the po^^^HiTxpressly conLrred by the Constitution itself on Union^thorities^ 

A law on a concurrent subject, therefore, though enacted by Parliament, shall be exe¬ 
cuted by the States except when Parliament has directed otherwise. But the proviso would 
no alfoct the power of the Union to exercise any executive it may otherwise 

poLess under the Constitution. Articles 2 _^ 25 ;^ 98 ,Jjl and 3J ^may be cited as examples 

of such powers. 

The executive power of the Centre is, however, not limited exclusively in respect of the 
nvtt'ers on which Parliament can make laws. Under su^^se (ft) it extends also to the 
V of such rights, authority and jurisdiction as are exercisable by the Government of 

India by linuc of miy treaty or agreement. It may also be emphasised here that while the 
Lk cutive has no authority to act against the provisions of a law, it does not follow that to 


t The woids and letters 
III Part A or B of the I'irst 


“Specified 

Schedule’* 


omitted the Constitution (Seventh Amend 
ment) Act, 1956, S. 29 and Sch. 
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enable the Executive to function relating to matter .within the scope of its authority, there 

■ must be a law from beforehand which specifically authorises such action.®^ 

4 

A n agreement to refer the dispute regarding a .boundary o f the Indian Un ion involves 
the ascert airunent a nd repr esentation on the s urface of the e^th a boundary line dividing two^ 
neighbo uring countries, and the very fact of referring such a dispute implies thaFlhe^Exe^ 
cutive may do such acts as are necessary for permanently fixing the boundary. Ordinarily 
an adjustment of a boundary which International Law regards as valid between two Nations 
should be recognised by courts and the implementation thereof can always be with the Exe¬ 
cutive unless a clear case of cession is in volved when Parliamentary intercession should be 
bad. However* if, in consequence of the exercise of executive power, rights of the citizens 
or others arc restricted or infringed, or laws are modified, the exercise of power must be 
supported by legislation.^* 

It will be relevant here to point out that a departure from the Government of India 
Ac t, 1935, in regard to the distribution of executive power has been made by the Constitution. 
Under the Act of 1935** th e Centre had no constitutional competence to undertake the exe¬ 
cution of a law on a concurrent subject, though it could give directions to a Province as to 
carrying into execution therein of any Act of the Federal Legislature which related to a matter 
in the second part of the Concurrent List.** ~ 

The following extract from the speecu of Dr. Ambedkar, Chairman, Drafting Com¬ 
mittee, explains the reason for making a departure in the present Constitution : 

There, is ample justification for a proviso of this sort, which permits the Centre 
in any particular case to take upon itself the administration of certain laws in the Con¬ 
current List. Let me give you one or two illustrations. T he Cnns.titii<»n f Assembly 
has passed Article 17, which abolishes untoucha^ility. It also permits Parliament to 
p ass ap propriate Hegislntiun to n^akc the abolition j>f untouchabiJity a reality. Sup-' 
posing the^C^ntre rnakes a law prescribing a certain penalty, certain prosecution for 
obstruction caused to the untouchables in the exercising of their civic rights. Sup¬ 
posing a law like that is made, and supposing that in any particular province the senti¬ 
ment in favour of the abolition of untouchability is not as genuine and as intense, nor • 
is the Government interested in seeing that the untouchables have all the civic rights 
which the Constitution guarantees, is it logical, is it fair that the Centre, on ’Ahich so 
much responsibility has been cast by the Constitution in the matter of untouchability, 
should merely pass a law and sit with folded hands, waiting and watching as to what 
the provincial Governments are doing in the matter of executing all those particular 
laws ? As everyone will remember, the execution of such a law might require the 
establishing of additional police, special machinery for taking down if the offence was 
made cognizable for prosecution, and for all costs of administrative matters w ithout 
which the law could not be made good. Should not the Centre which enacts a law of this 
character have the authority to execute it.? 


Let me give you another illustration. We have got in this country the practice of 
child marriage against which there has been so much sentiment and so much outcry. 
Laws have been passed by the Centre. They are left to be executed by the pro%inces' 
We all know what the effect has been as a result of this dichotomy between legislative 
authority resting in one Government and executive authority resting in the other. 1 
understand.that -notwithstanding the legislation, child marriages are as 


51. Ram Jawaya Kaptxr v. State of 

Punjab, AIR^'iyib tlC b4y: (1^55) 2 SCR 
225 : - 7 

52. Maga nbhai Xshwarbhai Patel v. 

Union of India, (\910) Z SCC 400, 421-22, 

- 

53. Section 49 (2), Government of 

India Act, 1935.- 


Section 12t> (2’‘, Government of 
India Act, 1935: It will be noted that the 
power of giving directions did not e.stend 
in respect of all the sub|crts in the Con¬ 
current List under the Act of 1935 but only 
with respect to the subjects enumerated in 
the second part of the Concurrent List. 




208 


THE CONSTITUTION OF INDIA 


[Part V 


rampant as they were. Is it not desirable that the Centre which is so much interested 
in putting down these evils should have some authority for executing laws of this 
character ? Should it merely allow the provinces the liberty to do what they like with 
the legislation made by Parliament with such intensity of feeling and such keen desire 
of putting it into effect. Take, for instance, another case—fact^Jcaslation. I can 
remember very well, when I was the Labo ur Member of the Government of India, cases 
after cases in which it was reported that no provincial Government or at least a good 
many of thenTvvere n'ot prepared to establish factory inspectors and to appoint them in 
order to see that the factory laws were properly executed. Is it desirable that the labour 
legislations of the Central Government sh6uTdT)e mere paper legislations with no effect 
given to them ? How can effect be given to them unless the Centre has got some autho¬ 
rity to make good the administration of laws which it makes ? I therefore submit 

.that a large part of the legislation which the Centre makes in the con¬ 
current field remains merely paper legislation, for the simple reason that the Centre 
cannot execute its own laws. 1 think it is a crying situation which ought to be rectified, 
where the proviso socks to d o.^^ 

Clause C) is an exception to the rule enacted in cla^^e (1)— To understand the object of 
th‘ exception it is necessary to point out that there arc certain subjects which under the 
cioN Mnmmt of India Act, 1935. were under the Provincial List but under the present Con- 
siliiition have been included in the Union or the Concurrent List.” The executive power in 
rcl ition to these matters automalically came to an end with the coming into force of the new 
Constitution. The object of clause (2) is to avoid the automatic lapse of executive authority 
of tfic^tates and to maintain the siatus quo until Parliament decides to take over executive 

power in relation to such matters. 

COUNCIL OF MINISTERS 



74 Council of Ministers to aid and advise P reside nt.—(1) There shall 
^ Council of Ministers with the Prime Ministet at the head to aid and advise 

the pVesident in Uieexeixiseon^ ' ' ' 

f2) The question whether any, and if so what, advice was tend ered by 
Ministers to the President^shall not be inquired into i n any c ourt. 

We hI^7noted that under Article 53 the executive power of the Union^^vested in the 
President and is exercisable by him in^^tccordance with the Constitution, ^^.s article ex¬ 
pressly provides for a Council of Ministers with the^^Pnme^ n ia. te £ ^th e head to 
advise the President in t he exercise of bis fu ng^ns. 

We have pointed out already that, having regard to the parliarnentary form of govern- 
mcnt.The President is only the constitutio nal head who acts on th ej^ vice of the cab m^^^ 

From the wordings of Article 74, namely, that there shall be a Council of Ministers to 
•‘V t InTJvL- the President in the exercise of his functions, one may get the impression 
aid ministers are merely adiOaory, and it is left to the PrgsHjent to accept 

that J the sameandihusjhe deci^ n on al l matters wilj^l^f the President 

the the expression, in the context oTthereleyant pro- 

of .he Consti.u.ion. .-Th-eSomes abundantly ^ear that the function of ministers or 
Jr is of merely giving advice ; they can take decisions which are exp^ 


55. Constituent Assembly Debates^ Vol. 
e.g.. Item 9, List II, Sch^ulc 

\ II gave exclusive power to the Provincial 

1 JJisfatures for making laws ^ 

“compulsory acquisition of land . 

thn Vrrsent Constitution, the power with 


regard to acquisition or requisitioning of 
property is a concurrent subject under 
List III, Entry 42, Schedule VII. See also 
List II, Entry 18, Government of India 
Act, 1935. and also List I, Entry 22, Cons¬ 
titution of India. 
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LP be binding. The following provisions of the Constitution may be cited in support of the 
propositi^ that it is the Council of Minis ters w hich makes decisions rela tTnc to the adminis¬ 
tration ofThe affairs oT the Union AnH thAf itc y-vM #Ka 


(1) Article 75(3) enacts that the Council of Ministers shall be “collectively responsible*’ 
to the H ouse oLthe Peopl e. In other words, for the policy decisions oiT the GoWinment, the 
Council of-Ministers is ans werable to Parliamen t. There Is no provision in their^n“^itution 
which makes th e President responsible to Parliament for the act s of the Govern ment.Now. 
It will be anom alous to hold that t he ministers are answerable for the acts and policies oflKe 
Govemmehr in the making of which they only give advice, while the final decisions arc taken 
by the President. — 


(2) That the Council of Ministers takes decisions and not merely renders advice is aisp 
indicated by the provisions of_Afficle 78(o) which lays down that it shall be the duty of the 
Prime Minister to communicate to the President “ all decisio ns** of the Council of Ministers 
relating to administration and legislation. Similarly, under Article 78(c), it shall be duly of the 
Prime Minister, if the President so requires, to submit for the consideration of the Council 
of Ministers any matter on which “a decision” has been taken by a minister but which has 
not been considered by the Council of Ministers. 


(3) A compai ison of Article 74 with Article ^63(1). which relates to the State Council 
of Ministers, will show that where the Constitution intends that the executive head should 
be constitutionally competent to reject the advice of the ministers, it has expressly provided 
an exception to the rule of the Governor acting on ministerial advice. Thus, Article 163(1) 
provides as follows : _ . - — 

There shall be a Council of Ministers with the Chie f Mini ster at the head to aid 
and advise the Governor i n the exercise o f his functions, except in ^ far as lie is^‘$y^r 
under this Constitution required to exercise his factions or any of them ih^is dis- 
cretion. - — - ■ ■- 


Similar inferences may be drawn from the iMguagc used in Sections 9(1) and 51 of 
the Govemihent of India Act, 1935. -- 

(4) The consequenc^ which- will ensue on the reje<^on of the advice of the Council 
of Ministers would deterrhe President from acting ^ntrary to its advkx. Thus, suppo^ 
the President on any matter acts against the advi ce of his Coun cil of Ministers, the latter 
will aL o nce resi^ . The President must then'^d another Prime Minister who. with, his 
colleagues, can secure the support of the House of the People. If the outgoing Prime Minister 
has the support of the Hou^ oRHe PftdpJe, it will not be possible'for the President "to h^e an 
alternative-Oovernmehn Ihc President cannof dispense with the Council of Ministers for 
that would-be contrary^to the provisions of Article 74._Nor can he instala mihi^lry which' 
has no support of the lower House of Parliament. — 

(5) Finally, the President may not be able to incur any expenditure in case of any 
conflict between himself and the Council-of Ministers which has the support the House of the 
People which in its turn controls the Executive primarily through its a uthority o v^^rfh^ oursse v 
that IS. the power to levy and collect taxes."’ In that event, the PresidenTwill find~' i r almost ^ 
impossible to run the governmental machinery within the constitutional framework It 

IS true that any advice tendered to the President and its rejection by him may not be questioned 

m a Court of Law by virtue of clause (2) of Article 74, but any amount incurred by him in 

running the governmental machinery without proper authorisation by a parliamentary law 

would be uni^nstitutional. This may even result in the impeachment of the President for 
violating the Constitution. 


57. Article 265. 


58. Article 61. 
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75. Other ^ provision as to Ministers. —(1) The Prime Minister shall be- 
appointed by the President and the other Minister shall be appointed by the 
President on the advice of the Prime Minister. 


(2) The Ministers shall hold office during the pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the House 
of the People. 

(4) Before a Minister enters upon his office, the President shall administer 
to him the oaths of office and of secrecy according to the forms set out Tor 
the purpose in the Third Schedule. 

(5) A Minister who for any period of six consecutive months is not a 
member of either House of Parliament shall at the expiration of that period 

cease to be a Minister. 


(6) The salaries and allowances of Ministers shall be such as Parliament 
may from time to time by law determine and, until Parliament so determines, 
shall be as specified in the Second Schedule. 


The preceding article enacts that there shall be a Council of Ministers headed by the 
Prime Minister to aid and advise the President in the exercise of his functions. This article 
lavs down other provisions as to the ministers. Before we explain them, it is nec^sary to 
ooint out that the British cabinet system, which our Constitution seeks to establish both 
at the Centre and in the States, is based on conventions and not on law. Some of the con¬ 
ventions applying to the Cabinet system are set out herein in terms of law. Others, it should 
be assumed the framers of the Constitution intended to be followed as a matter of practice. 
Indeed to rUd Article 74 or Article 75 independently of all the conventions operating in a 
parliamentary type of government will give only an incorrect and misleading picture of the 
system of government envisaged by the Constitution. 

Prime Minister.—The first step in the process of forming a Council of Ministers is 
find a Prime Minister. He must be a person who can secure colleagues and, with his 
colleaKues he must be sure of the support of the House of the People. Further, parJia- 
government demands not merely that the Prime Minister shall, with his colleagues, 
responsible to the lower house, but that he shall be able to justify his policy in Parlia¬ 
ment.” 


The choice is exercised by the President but, having regard to the qualifications which 
the Prime Minister must possess, the range of choice is necessarily liimted. ctoose 

as Prime Minister a person who has the support of the party or coahtion which may be ex- 
necteTm command a majority in the lower house. /. e.. the House of the People. In norm^ 
ciTcumstances the President need have no doubt as to who is the appropriate person to be 
appointed ; it is the leader of the majority party in the House of the People. Circumstances 
^rhoweOer. arise in which the President may have to exerc.se h.s personal judgment in 
“le^tLg the Prime Minister, for example.where the Pnme Mmister tn office dies or resigns 
o™Lal grounds. The party may have no recognised leader, or either of the two parties 
Tay i^ able to form a Government and command the support of the House of the People. 

an instance in England in 1923 Bonar Law resigned office as Prime Minister. A 
Lw Prime Minister had to be appointed from among the leaders of the Conservative Party. 

was thought by many people that the King would invite Lord Curzon. to be the Prime 
IV h.if it wls Baldwffi who was chosen.*” In such circumstances the President may 

* the nossibilities of finding a person who could form a coalition with the help of two 

support of the House of the People. This perhaps is the 
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only occasion when the President may exercise his personal discretion 
Prime Minister. 


in the selection of the 


* 

The President is the official head of the State but the active head is the Prime Minister 
The usual description of the position of the Prime Minister and his associates is to say that he 
is primus inter pares —a phrase which is far from doing him justice. He cannot be the first 
among his equals for the very excellent reason that he has no equals. The quotation contains 
however some truth. It calls attention to one very important aspect of this relationship, 
namely, that the other ministers are the colleagues of their chief and not his obedient and 
unquestioning subordinates.*^ Whenever the Prime Minister vacates his office that act 
normally carries with it the resignation of the entire Council of Ministers. 


It may be of interest to point out here that although in England the existence of a Prime 
Minister has been well-recognised for at least the last hundred and fifty years, his office 
nevertheless remained wholly unknown to English law until 1917, when the Chequers Estate 
Act provided that the country estate of Chequers should be held in trust for the Prime Minister 
of England. There are two other Acts** which mention the office of Prime Minister. The 
Constitution of India directly mentions the office of the Prime Minister as the head of the 
Council of Ministers. 


Other Ministers.—The other ministers are to be appointed by the President on the 
advice of the Prime Minister. The same is the practice in England. The nomination of 
ministers rests with the Prime Minister. This does not mean that the President may not 
have considerable influence. But as against the President the Prime Minister has the final 
word. He must have a Government which can work together and which can secure the 
support of the House of the People. If he says that for this reason he must have the assistance 
of a certain person, the President must either give way or find another Prime Minister. The 
President cannot commission another member of the same party ; for that is to interfere with 
the internal affairs of the party and is contrary to precedent. He must, therefore, find another 
party which can secure the support of the lower house, and it must be a strange house that is 
willing to support alternative Governments.•• 

Removal of Ministers.—Clause (2) lays down that ministers hold office during the 
pleasure of the President. The fact that each minister holds his office at the President's 
pleasure indicates that his office is at all time at the PHme Minister's disposal, for in these 
matters the President, like the King in England, acts.on the advice of the Prime Minister. 
Moreover, for the effective realisation of the rule of collective responsibility of the Council 
of Ministers, it is necessary that no person should be nominated to the cabinet except on the 
advice of the Prime Minister. Secondly, no person should be retained as a member of the 
cabinet if the Prime Minister says that he should be dismissed. It is only when members of the 
cabinet both in the matter of their appointment as well as in the matter of their dismissal 
are placed under the Prime Minister that it would be possible to realise the idea of collective 
responsibility. In this connection the following extract from the speech of Dr. Ambedkar, 
Chairman of the Drafting Committee, may be quoted ; 

Supposing you have no Prime Minister ; what would really happen ? What would 
happen is this that every minister will be subject to the control or influence of 
the President. It would be perfectly possible for the President who is not ad idem with 
a particular cabinet, to deal with each minister separately, singly, influence them, and 
thereby cause disruption in the cabinet. Such a thing is not impossible to imagine. 
Before collective responsibility was introduced in the British Parliament you remember 
how the English King used to disrupt the British Cabinet. He had what was called 
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a Party of King’s Friends both in the cabinet as well as in Parliament. That sort of 
thine was put to a stop by collective responsibility. As I said, coll^tive responsibility 
can be achieved only through the instrumentality of the Prime Minister Therefore, 
the Prime Minister is really the keystone of the arch of the cabinet and unless and until 
we create that office and endow that office with statutory authority to nominate and 
dismiss ministers there can be no collective responsibility." 

ing in office, the President, it appears, may properly dismiss the minis ry. 

great constitutional lawyer. Professor A. V. Dicey, said . 

ministers in order that he may ascertain the wiU of the nation. 

• • th^ Kinff has the right to dismiss ministers, if he^has 

rcaso“toTlit'eTheir poirerthough approved by the House of Commons, has not the ap- 

proval of the people. ... 

rtther hand takes the view that the King has no right to dismiss 
Dr. Ivor Jennings, on confidence of the House of Commons. He maintains 

a ministry so long as it retains ministry has lost the confidence of the 

that the King is not justifi Jennings. “But ought the King ever to assume, to 

people," Dr. '‘“PP°^‘„ation of the ministry, that his Ministers have lost the confidence 

the point of ^ a® they command a majority in Parliament ? The answer, it is 

of the 1°”®Constitution provides for testing this confidence every four or five 

suggested, is No . possible justification would be if the Lords and Corn- 

years by a general e cc j ^ ^ the life of a sitting Parliament. For it would des^oy 

mons combine to *"^f^ 3 titution. if expression of popular opinion by the baUot box 

the e resuU of this unlikely conspiracy between an hereditary chamber and 

were suppressed as the result oi jennings suggested that the King’s function is to see 

one elected by universal suff g ■ This is equally the function of his 

that the Constitution functions annroval of the electorate in the long run. Only 

ministers. The normal speaking in its due time can the King 

dijro1vrLt"nsrthrm advice. The decision to dissolve would be equivalent to dis- 

missal of the ministry.”" 

. u Hicmi^ed since 1783. There is a controversy over 

In England, no ‘^“^‘^"^LoVd^M^lbourne’s Government in 1834. Dr. Jennings is of 

the issue of the dismissal ^ .„rnnval was on the basis of agreement and cannot be treated 

opinion that Lofd Melb^rn Governments have, however, been dismissed elsewhere. 

as a precedent for confidence of the legislature were dismissed m 

In pre-partition India province. The dismissal of the Khan Saheb Ministry 

Bengal and the Nor - ^ j Frontier Province was justified on the ground that, in the 

by the Governor ox tiie iNonu 
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referendum held immediately before on the issue of joining India, the people 
had unmistakably demonstrated their want of confidence m the mmistry. 

It is submitted that it is no violation of constitutional practice if the President dismisses 
a ministry, when he is satisfied on reasonable giounds that U has lost the support of the 
people. Even Dr. Jennings does not suggest that the King can, in no circumstances, dismiss 
a ministry. To quote his own words : “He (the King) would be justified m refusing to assent 
to a policy which subverted the democratic basis of the Constitution by unnecessary or in¬ 
definite prolongation of the life of Parliament, by gerrymandering of the constituencies in the 
interests of one party, or by fundamental modification of the electoral system to he same 
end But is it not a violation of the democratic basis of the Constitution if ministers vNant 
to remain in office when the people have lost faith in their policy ? The vvill of the people 
must in the end prevail and the President will be violating the Constitution if he » lows a dis¬ 
credited ministry to continue in office only because it has succeeded in managing to keep the 
members of the legislature in its favour. 

While the principle is clear its application is not free from difficulty. It would be a 
very serious matter for the President to determine that the ministry does not real y 
the will of the people, so that he is justified in dismissing the ministry enjoying the support 
of the House of the People. The real problem is how to know what the 
and there is always one grave f^ct to be faced. The dismissed mm.st^ will make a po nt 
of the fact that by constitutional usage there could be no dismissal. There are furihi.r dilfi 
culties in the way of the President obtaining information. He has open to him the views 
of the press, which are singularly difficult to evaluate, especially as un^der 

newspapers fall under the control qf “press lords, who normally show little flair for the 
opinion of the people’*.’** He has the evidence of bye-elcctions. but no one can say precise y 
how much thesrmean ; local considerations are often decisive m such cases 
at a bye-election often reverts to its previous holder at the genera 

doubt in view of these difficulties, there is an amount of risk involved m the action of 
President. But if he is clear and his decision is based on reasonable and proper grounds, there 

should be no difficulty in taking the action. 

Collective Responsibility-Clause (3) reduces the basic principle of 
government—the collective responsibility of ministers—to a statutory form. 1 he Council 
of Ministers are responsible to the Lok Sabha or the House of the People not as mUividuals 
aloJfe. but coliectiveW also. In England, by the middle of the ninctecnlh centuo'. 
became well established. It operates in all important parliamentary Governments 
Australia. Canada, Ireland, France. New Zealand and the Union of South Africa. Ireland 
expressly embodies the principle of collective responsibility in its Cor^titution 
1936. The Government or cabinet is declared by the Constitution to be responsible to the 

Daii. 

The entire Cabinet will normally accept responsibility for the acts of any of its members, 
so that the censure of one will become the censure of all. The members of the Cabinet there¬ 
fore resign simultaneously. The principle of collective responsibility is both the cause and 

effect of the Cabinet’s solidarity.’^ 

The term “collective responsibility’’ is explained by Lord Salisbury thus . 

For all that passes in the cabinet every member of it who docs not resign ab¬ 
solutely and irretrievably responsible and has no right afterwards to say that ho agreed 
in one sense to a compromise while in another he was persuaded by his cullencuc^ 

It is only on the principle that absolute responsibility is undertaken by every mcm- 
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ber of cabinet who, after a decision is arrived at, remains a member 

of it, that the joint responsibility of ministers of Parliament can be upheld and one 
of the most essential principles of parliamentary responsibility established.’* 

The only alternative, therefore, for a minister who is not prepared to defend the policy 
of the Government is to resign. But while he remains a member of the Government, he 
cannot say that he is in disagreement with any of the cabinet decisions. Many instances are 
to be found in England of such resignations. Lord Palmerstone resigned in 1853 because 
he did not agree with John RusseTs Reform Bill. General Peel resigned in 1867 because 
he could not support Disraeli’s Reform Bill. Sir Herbert Samuel resigned in 1932 because 
he could not support the Ottawa Agreement.’* 

Equally, if any minister on his own initiative and without the previous approval of 
the cabinet makes a decision of policy or takes some action of which the cabinet does not 
afterwards approve ex post facto^ he must resign. Sir Samuel Hoare resigned in 1935 when 
the cabinet refused to approve the plan which he had made with M. Laval, the French Premier, 
for dealing with the Italian invasion of Abyssinia.’* 

It is the duty of the Prime Minister to maintain unity in the Government. For this 
purpose he has a great weapon in his hand, for he can demand the resignation at any time of 
a minister in his Government. Moreover, it is the Prime Minister who makes the appoint¬ 
ment of ministers. 

Dissolution of House.—In U. N. R. Rao v. Indira GandhP^, it was urged before 
the Supreme Court in an appeal from the Madras High Court that as soon as the House of 
the People was dissolved under Article 85(2) of the Constitution, the Council of Ministers 
ceased to hold office. This argument was supported by clause (3) of Article 75, which 
contemplated that on the dissolution of the House of the People the Prime Minister and 
the other ministers must resign or be dismissed by the President and the President must carry 
on the Government as best as he can either directly or through officers subordinate to him 
under Article 53(1). The Supreme Court rejected this argument and observed that Article 
74(1) is mandatory and, therefore, the President cannot exercise the executive power without 
the aid and advice of the Council of Ministers. One must harmonise Article 75(3) with 
Articles 74(1) and 75(2). Article 75(3) envisages ‘responsible government’, and the Council 
of Ministers must enjoy the confidence of the House of the People. While the House of the 
People is not dissolved. Article 75(3) has full operation. But when it is dissolved, the Council 
of Ministers cannot naturally enjoy the confidence of the House of the People. Nobody 
questions that the Council of Ministers does not enjoy the confidence of the House of the 
People when it is prorogued. In this context, therefore. Article 75(3) should be read gs mean¬ 
ing that the principle of collective responsibility applies only when the House of the People 
is in existence and not when it is dissolved or prorogued. This decision re-affirms the con¬ 
vention that when the House of the People is dissolved with a view to holding fresh elections 
by the President on the advice of the Prime Minister who epjoys the support of the majority 
of the members of the House of the People, the Council of Ministers headed by the Prime 
Minister has the right to continue till the elections are over and the relative strength of the 
parties in the newly elected House of the People is known. 

Oaths of Office and Secrecy.—Every minister is bound under oath of office to uphold 
the sovereignty and integrity of India, to faithfully and conscientiously discharge bis duties 
as a n^inister and to do right to all manner of people in accordance with the Constitution and 
the law without fear or favour afftttion or ill-will. The oath of secrecy enjoins upon him 
not directly or indirectly to communicate or reveal to any person or persons any matter which 
shall be brought under his consideration or shall become known to him as a minister except 
a-? may bo required for the due discharge of his duties as a minister. 
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As a result of the oath of secrecy, the deliberations of the Cabinet are held in the strictest 
secrecy. The consequences of this secrecy are far-reaching. Relying on this protection. 
Cabinet members are free to voice their opinions without reserve on all subjects which come 
up for discussion ; the motives which have influenced the Cabinet in coming to its decision 
will not be disclosed ; the dissentients can support the cx^rporate policy without being them¬ 
selves singled out for special attack or having their motives impugned ; and the Cabinet 
derives no inconsiderable strategic advantage in being able to reveal hitherto undisclosed 
proposals at the most opportune moment.’* 

Membership of Parliament.—Clause (5) enacts that a minister shall crease to hold office 
if for any period of six consecutive months he is not a member of either House of Parliament. 
This will mean that every minister shall be or shall become within the stated period a member 
of the legislature. Such a provision is unknown to tne law of the United Kingdom, but it has 
long been the rule in England that a minister must either find a scat in the House of Com¬ 
mons within a reasonable time or resign his appointment, unless the Prime Minister should 
see fit to recommend him for a peerage. Thus the qualification exists in practice, if not in 
law, though there are instances of minis ters who had no seat in either House. This provision 
will also enable a ministry to hold office if the House of the People is dissolved and until 
♦he new ministry is sworn in. 

Salaries of Ministers.—Clause (6) makes the salary of ministers voUble by Parliament. 
Under the Government of India Act, 1935, the legislature, though it could determine the 
salaries of ministers, had no power to vary the salary of a minister during his term of office. 
There is no such limitation under the Constitution. 

^ _ _ THE ATTORNEY-GENERAL FOR INDIA 

76. Attorney-General for India.—(1) The President shall appoint a person 
who is qualified to be appointed a Judge of the Supreme Court to be Attorney- 
General for India. 

(2) It shall be the duty of the Attorney-General to give advice to the 
Government of India upon such legal matters, and to perform such other duties 
of a legal character, as may from time to time be referred or assigned to him 
by the President, and to discharge the functions conferred on him by or under 
this Constitution or any other law for the time being in force. 

(3) In the performance of his duties the Attorney-General shall have 
right of audience in all courts in the territory of India. 

(4) The Attorney-General shall hold office during the pleasure of the 
President, and shall receive such remuneration as the President may determine. 

Attorney-General.—Article 76 makes provision for the appointment of an Attorney- 
General of India. The person to be* appointed as Attorney-General should be qualified 
to be appointed a judge of the Supreme Court.” He holds office during the pleasure of the 
President and gets such remuneration as the President may determine. 

Functions.—^The Attorney-General’s functions fall under three categories : 

(/) to give legal advice to the Government of India on such matters as may be referred 
to him by the President ; 

(r7) to perform such other duties of a legal character as the President may assign."* 
and 
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(//V) to discharge the functions conferred on him by the Constitution or any other 
law. 


The President has assigned to the Attorney-General the duty to appear on behalf of the 
Government of India in all cases in which the Government of India is concerned and to re¬ 
present the Government of India in any reference made by the President to the Supreme 
Court under Article 143 of the Constitution. The Government of India may require the 
Attorney-General to appear in any High Court in any case in which the Government of India 
is concerned. The Attorney-General shall not advise or hold a brief against the Govern¬ 
ment of India, or advise or hold a brief in cases in which he is called upon to advise, or appear 
for the Government of India, or defend accused persons for criminal prosecution without the 
permission of the Government of India. He shall not accept appointment as a director 
in any company without the previous permission of the Government of India. 

In England, the office of the Attorney-General is regarded as a poUtical office in the 
sense that he is a member of the ministry and comes in and goes out with it. In India, the 
Attorney-General has not, so far, been a member of the Council of Ministers. The Law 
Minister, who is distinct from the Attorney-General, is a member of the cabinet. 


CONDUCT OF GOVERNMENT BUSINESS 


77 Conduct of business of the Government of India.—(1) All executive 
aCn^TTbf the Government of India shall be expressed to be taken in the name 

of the President. 

(2) Orders and other instruments made and executed in the name of the 
Pr,>Qident shall be authenticated in such manner as may be specified m rules_ 
fo be made by the ^sident, and the validity of an order or instrument which 
is so authentiLted shall not be called in question on the ground that it is not 
an order or instrument made or executed by the President. 

131 The President shall make rules for the more convenient transaction 
of the business of the Government of India, and for the allocation among 

Ministers of the said business. 

Clause (1) enacts that whenever executive action is to be taken by way of an order or 
. \t Uiali oe expressed to be taken in the name of the President in wnom the exe- 

mstrume . is vested. A similar provision is made for the conduct oi Govern- 

cuuve power of ,he Un on^s ve directory.- Where 

r ordert ^o^■Lued?n slric, compiiance with .he provisions of ArlicI^ i. can be es.ab- 
lishcd by evidence aliunde that the order was made by the appropriate authority. 

muse O) provides that the validity of an order or instrument made or executed in the 

name of the President, and authenticated in the manner specified in the rules made by the 
name OI in question on the ground that it is not an order or instrument 

L"e cx^u cd by die P^ident. If an order is issued in the name of the President and is 

rirauthcnlicated in the manner prescribed in clause (2) there an irrebuttable presump- 

fi n iha the order or instrument is made or executed by the President. Any non-compliance 
lion inai uic invalidate the order, but il precludes the drawing of any such irre- 

hutiablc 'presumption.- Article 77(2) will include the Presidential orders issued under 

Article .)59(1) of the Constitution.®* 
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It does not prevent courts from inquiring into the correctness of recitals contained in an 
order or instrument. Nor does it prevent a person from challenging ord<n;s of the Govern- _ 
ment as being bad or invalid or u/tra vires.^^ In Sbi b_Nath ISan€rji'*\ a case under 

the Government of India Actri935, which contained a similar”provision, the Privy Council 
observed as follows : 

It is quite a different thing to question the accuracy of recital contained in a duly 
authenticated order, particularly where that recital purports to state as a fact the carry¬ 
ing out of what I regard as a condition necessary to the valid making of that order. 
In the normal case the existence of such a recital in a duly authenticated order will, in 
the absence of any evidence as to its inaccuracy, be accepted by a court as establishing 
that the necessary condition was fulfilled. The presence of the recital in the order will 
place a difficult burden on the detenu to produce admissible evidence sufficient lo estab¬ 
lish even a prima facie case that the recital is not accurate. 

Under clause (3) the President is to make rules for the more convenient transaction 
of Government business and for the allocation of the same amongst ministers. A similar 
provision occurs in Article 166(3) empowering the Governor to make rules for the conduct 
of government business in the States. In all cases in which the President or the Governor, 
exercises his functions conferred on him by or under this Constitution with the aid and advice 
of his Ministers, he does so by making rules for more convenient transaction of business 
and for allocation among Ministers of the said business in accordance with Articles 77(3) and 
166(3) respectively. Further the rules of business and allocation among ministers of the said 
business is relatable to Articles 53(1) and 154(1) that the executive power shall be exercised 
by the President or the Governor directly or through the officers subordinate. Articles 74(1) 
and 163(1) providing for a Council of Ministers to aid and advise the President and the 
Governor respectively are the sources of the rules of business. In this context, in Shamsher 
Sinsh v. State of Punjab*^, Ray, C.J., observed that the decision of any Minister or officer 
under rules of business made under any of the two Articles 77(3) and 166(3) is the decision 
of the President or the Governor respectively. These Articles do not provide for any dele¬ 
gation. Therefore, the decision of the Minister or officer under the rules of business is the 
decision of the President or the Governor. Referring to the holding in State o f U. P. v. Babu 
Ram Upadhva^*^ that the power of the Governor to dismiss at pleasure, subject to the pro¬ 
visions of Article 34, is not an executive power under Article 154 but a constitutional power 
and is not capable of being delegated to officers subordinate to him, Ray, C.J., observed that it 
is no longer good law after the decision in Moti Ram Deka .Ceneial Manager, N. E. F. RaiF 
The theory that only the President or the Governor is personally to exercise pleasure 
of dismissing or removing a public servant is repelled by express words in Article 311 that 
no person who is a member of the civil service in the Union or the Slate shall be dismissed 
or removed by authority subordinate to that by which he was appointed. Thus the pleasure 
of the President or the Governor is exercised by such officers on whom the President or the 
Governor confers or delegates power. 

In Bejo y Lakshrni Cotton MiUs Ltd. v. Siate-of W . B.* *, the Supreme Court held that the 
decision of any minister or officer andcr the rules oT business is a decision of the President 
or the Governor, as the case may be. The President or the Governoi, means the President or 
the Governor aided and advised by the Ministers. Neither Article 77(3) nor Article 166(3) 
provides for any delegation of power. Although the executive power vesis in ihe President 
and i.he Governor respectively, it is cairied on by Ministers under Articles 77(3) and 166(3). 
The allocation of business is the decision of the President or the Governor on the aid and 
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advice of Ministers. In A. S^njeevi Naidu v. State o f Madias ,^* it reiterated that/he 
essence of the cabinet system c«. government responsible to I^slature is that an individual 
Minister is responsible for every action taken or omitted to be taken in his ministry. In 
every administration decisions are taken by civil servants, the Ministers lay down the policy 
and the Council of Ministers settle major issues. When a civil servant takes a decision, he 
does so on behalf of the Government and not as its delegate. - 

78. Duties of Prime Minister as respects the fumisWng of information 
to the President, etc.—It shall be the duty of the Prime Minister— 

(a) to communicate to the President all decisions of the Council of 
Ministers relating to the administration of the affairs of the union 
and proposals for legislation ; 

(b) to furnish such information relating to the administration of the 
affairs of the Union and proposals for legislation as the President 

may call for ; and 

(c^ if the President so requires, to submit for the consideration of the 
Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 

Council. 


riause (a) makes it clear that though the President takes no part in the formal deli¬ 
berations of ministers, he is constitutionally entiUed to criticise the conduct of the Ex^uUve, 
Lnd for these decisions of the Council of Ministers relatmg to the adnun.strat.on 

of the affairs of the Union and proposals of legislation must be co^uniMted ‘o h*™- Th 
channel of communication with the President in all these matters is the Prime Mmister. 

Under clause (*) it is the duty of the Prime Minister to furnish such information relating 
lo the Union administration and legislative proposals as the President may call for. ''''Pereas 
all decisions of the Council of Ministers must necessarily be communicat^ to the President, 
any Xr information relating to administration or legislation is only to be furnished on the 

rcQUCst of the President. 

Clause (c) expressly affirms an important aspect involved in the doctrine 
....inonsibUity We have pointed out above that ministers are collectively responsible to the 
Xus^of the People for all decisions of the cabinet and resign in a body if ‘he House d.s- 
^nnroves of any of their decisions. If a minister disagrees with any decision of the cabinet, 
h^may resign, but if he does not, and continues to remain a member, he cannot be he«d 
he may 8 leoislature or outside, dial he is in disagreement with a cabinet decision or for 

wUh a dtS’sion of a colleague taken without reference to the cabinet. For the 
«ful working of the rule of collective responsibility, therefore, it is absolutely necess^ 
^KT r^ nTster should not make a statement of policy or take any important action on his 
lhat a . without the previous approval of the cabinet. Dr. Jennings has 

own doctrine of collective responsibility implies three things.*" firstly, 

pointed out in a position to pledge his colleagues’ support because 

that the Prime ^^don Secondly, a minister should not announce a new 

the only alternative is 8 the cabinet must either support him or accept 

policy without " minister ought to be chary about expressing personal opinions 

h|s after consultation, and if the circumstances are such as to pledge 

about future P°'‘^y ^ Minister has a real cause of complaint, Any statement in advance 

o^he° cabinet deersion is dangerous to the stability of the Government. 

A ^ w ir. maintain the doctrine of collective responsibility clause (c) of Article 
78 cmpXrstte President to require a ease on which a decision has been taken by a mmister. 
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but has not been considered by the Council of Ministers, to be submitted to the Council of 
Ministers for its consideration. It shall be the duty of the Prime Minister, if the. President 
so requires, to submit for consideration of the Council of Ministers any matter on which 
a decision has been taken by a minister but whij:h has not been considered by the Council 
of Ministers. Butjhis provision is certainly not intended to authorise the President to reopen 
any decision already taken by the Council, of.Ministers. 



Chapter II—Parliament 

GENERAL 


79. Constitution of Parliament.—There shall be a Parliament for 
the Union which shall consist of the President and two Houses to be known 
respectively as the Council of States and the House of the People. 

Parliament consists of three parts, the President, the House of the People {The Lok 
Sabha), and the Council of States {The Rajya Sabha). The two Houses sit separately and arc 
continued on different principles. The President is an essential part of Parliament. He 
not only summons the two Houses of Parliament and dissolves the House of the People, 
but also gives his assent before any legislation can take effect. Article 111 enacts that when 
a Bill has been passed by the Houses of Parliament, it shall be piesented to the President and 
the President shall declare either that he assents to the BUI or that he withholds assent there¬ 
from. Article 79 deals with the constitution of Parliament and it has nothing to do with 
the individual rights of the members of Parliament after they are elected.”' 

The House of the People in its composition corresponds to the House of Commons 
in England, and to some extent the House of Representatives in America. The House of 
Commons is elected directly by the people for five years unless dissolved earlier, by adult 
suffrage in single rnember constituencies. In America too, the House of Representatives 
is elected directly by the people for two years, and the seats are apportioned among the states 
by the Congress on the basis of population, but the regulation of suffrage is wholly within the 
control of the States. The House of Representatives is also not subject to dissolution. 


80. Composition of the Council of States.—(I) The Council of States 
shall consist of— 

(a) twelve members to be nominated by the President in accordance 
with the provisions of clause (3) and • 

{b) not more than two hundred and thirty-eight representatives of 
the States *[and of the Union territories]. 

(2) The allocation of seats in the Council of States to be filled by repre¬ 
sentatives of the States *[and of the Union territorie.s] shall be in accordance 
with the provisions in that behalf contained in the Fourth Schedule. 

(3) The members to be nominated by the President under sub-clause {a) 
of clause (1) shall consist of persons having special knowledge or practical 
experience in respect of such matters as the following, namely : 

Literature, science, art and social service. 

(4) The representatives of each Statef* * * in the Council of States shall 
be elected by the elected members of the Legislative Assembly of the State in 
accordance with the system of proportional representation by means of the 
single transferable vote. 


91. K. Ananda J^ambiar v. Chief Secre¬ 
tary^ Government of Madras^ AIR 1966 SC 
657, 664: (1966) 2 SCR 406. 

* Added by the Constitution (Seventh 


Amendment) Act, 1956, S. 3. 

■f T he words atid letters ‘Spceilied 
in Part A or Part 13 of the Fiisi St lu-dule' ' 
omitted by S. 3, ibid. 
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(5) The representatives of the * [Union territories] in the Council of States 
shall be chosen in such manner as Parliament may by law prescribe. 

The Council of States.—^The Council of States consists of two classes of members : 
(a) Representatives of the States and (b) the President’s nominees. 


(a) The maximum limit of representatives of the States is fixed at 231. The seats are 
allotted among the States as detailed in the Fourth Schedule to the Constitution. The repre¬ 
sentatives of each State shall be elected by the elected members of the Legislative Assembly 
of the State in accordance with the system of proportional representation by means of the 
single transferable vote. The representatives of the Union Territories shall be chosen in such 
manner as Parliament may by law prescribe.** 


(b) The President nominates twelve members to the Council of States. The meml^rs 
to be nominated by the President shall consist of persons having special knowledge or practical 
experience in respect of literature, science, art and social service. 

The Council of States is a permanent body, one-third of its members retiring every 
second year. The Vice-President of India is the ex o^cio chairman of the Council of States. 

Unlike the House of Lords in England, which is predominantly hereditary in character, 
the Council of Slates in its composition corresponds to the Senate of the American Congress 
in giving representation to the States. In practice, however, the Council of States does not 
act as championing the cause of the States in federal matters and its members do not vote as 
instructed delegates of the State. Rather, the manner of its deliberations is similar to that 

of the House of the People. 

*♦[81 Composition of the House of the People.—t(l) Subject to the 
provisions of Article 331, the House of the People shall consist of— 

(a) not more than t[five hundred and twenty-five members] chosen 
by direct election from territorial constituencies in the States, and 

(b) not more than §[twenty members] to represent the Union terri¬ 
tories, chosen in such manner as Parliament may by law provide. 


* Sub', by S. 3, (Seventh Amend¬ 
ment^ Act, 1956 for “States specified in 
Part C of the First Schedule**. 

92. Se'- Part IV (A) of the Represen¬ 
tation of the People Act, 1950. An electoral 
college is constituted in each Union Terri¬ 
tory to elect the representatives. 

** Subs, by S. 4, ibid., for ArU. 81 

and 82. ^ , c. r 

^ III its application to the State oi 

Jaminu and Kashfnifj in Art* 81 ^ for els* 

(2) and (3), the following clause shall be 

substituUd, namely: , 

“(2) For the purposes of sub-clause 
(a) of clause (1),— 

(a) there shall be allotted to 
the State six seats in the 
House of the People ; 

(b) the State shaU be divided 

into single-member 
torial constituencies by the 
Delimitation Commission 
constituted under the 
Delimitation Commission 
.^ct, 1962, in accordance 
with such procedure as 
ihe Coiuniission may 
(Iccin fit ; 


(e) the constituencies shall, 
as far as practicable, be 
geographically compact 
areas, and in delimiting 
them regard shall be had 
to physical features, eat¬ 
ing boundaries of adnninis- 
trative units, facilities of 
communication and public 
convenience; 

(d) the constituencies into 
v/hich the State is divided 
shall not comprise the 
area under the occupation 
of Pakistan; and 
{e) until the dissolution of the 
existing House of the 
People, the representatives 
of the State in that House 
shall be appointed by the 
President on the recom¬ 
mendation of the Legis¬ 
lature of the State.**. ^ 

X Subs, by the Constitution (Thirty- 
First Amendment) Act, 1973, S. 2. 

§ Subs, by the Constitution (Thirty- 
first Amendment) Act, 1973, S. 2, for 
“twenty-five members”. 
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(2) For the purposes of sub-clause (a) of clause (1).— 

(a) there shall be allotted to each State a number of seats in the House 
of the People in such manner that the ratio between that number 
and the population of the State is, so far as practicable, the same 
for all States ; and 

(t) each State shall be divided into territorial constituencies in such 
m^ner that the ratio between the population of each constituency 
and the number of seats allotted to it is, so far as practicable, the 
same throughout the State. 

♦[Provided that the provisions of sub-clause {a) of this clause shall not 
be appUcable for the purpose of allotment of seats in the House of the 
People to any State so long as the population of the State does not 
exceed six millions.] 

(3) In this article, the expression “population” means the population as 
ascertained at the last preceding census of which the relevant figures have been 
published]. 

The House of the People.—This article describes the composition of the House of the 
People. It shall consist of— 

(/) not more than 525 members directly elected by the voters in the States ; 

(ii) not more than 20 members to represent the Union Territories and the tribal areas 
to be chosen in such manner as Parliament may by law provide ;*• 

(m) not more than two members belonging to the Anglo-Indian community appointed 
by the President under Article 331. 

After the passing of the North-Eastern Areas (Reorganisation) Act, 1971, the total 
number of seats in House of the People increased to 506, six more than the permissible limit. 
Consequently, Section 2 of the Constitution (Thirty-first Amendment) Act, 1973, amended 
clause (1) of Article 81 so as to increase the permissible limit for representation of the’States 
in the House of the People from 500 to 525, and to reduce the limit for representation of the 
Union Territories from 25 to 20. 

Representation in the House of the People is based on population and is allotted to 
the States. For the purposes of allotment of seats, the population of States shall be taken to 
be the same as ascertained at the last census. But the seats to be allotted to each State shall 
be in such manner that the ratio between that number and the population of the State is 
so far as practicable, the same for all States. This representation is checked after each census 
and, when necessary, it is adjusted in accordance with changes in population. 

For the purposes of election, the States are to be divided into territorial constituencies 
in such manner that the ratio between the population of each constituency and the number of 
seats allotted to it is the same throughout the State. Alteration in boundaries of consti¬ 
tuencies within a State which will be necessary in order to allow for the changes in the State 
representation and also for re-adjusting of population within the State shall be undertaken 
after the completion of each census in the manner laid down by the Parliament. 

The Thirty-first Amendment Act of 1973 added a proviso to sub-clause (b) of clause (2) 
of Article 81 to the effect that clause (1) of clause (2) shall not be applicable for the allotment 


• Ins. by the Constitution (Thirty- 
first Amendment) Act, 1973, S. 2. 

93. Provision in this behalf has been 
made by Section 4, Cl. (I) of the Represen¬ 
tation of the People Act, 1950, according 


to which the representatives of the Part B 
^ibal areas in Assam are to be nominated 
by the President. Other Union Territory 
s(»ts are to be filled by direct election and 
adult suffrage as in the case of the States. 
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of seats in the House of the People to any State with a population up to six millions. In this 
way, the existing representation to the House of the People from the smaller States such as 
Himachal Pradesh, Nagaland, Tripura, Jammu and Kashmir, Manipur, Meghalaya, is 

maintained. 

When a modification under Article 370(1) lays down in form that the President will 
nominate members of six seats in the House of the People from the State of Jammu and 
Kashmir on the recommendation of the Legislature of that State, but in reality provides in¬ 
direct election in the place of direct election, the President must nominate only those who 
have been recommended by the Legislature of the State, which is elected on adult sulTrage. 
However the only way the Legislature can make a recommendation for this purpose is by 
"7nr Thereforl in elTec., tL modification made by the President is that the six s^.s 
to the House of the People from the State of Jammu and Kashmir will be filled by 
election and not by direct election. The element of election still remains in the mat er of 
tilling these seats, though it has been made indirect. In these circumstances, aixording to the 
opinfon of the Supreme Court, it may not be possible to say that^there has been a radical 

□ Iteration in Article 81 by the modification effected by that order. 

*182 Re-adiustment after each census.—Upon the completion of each 
.U It nf seats in the House of the People to the States and 

census, the ‘ch ^tate inW territorial constituencies shall be readjusted 

Provided that such readjustment shall not affect repre^ntation in the 
House of the People until the dissolution of the then existing House.] 

This article declares that after the completion of eath census the allocation of seats in 

II M of the Peonle to the States and the constituencies shall be re-adjusted m the manner 

H down bv PaHiament While this article only foreshadows that re-adjustment may ^ 
laid down census. Article 327 gives power to Parliament to make 

ne<jssary ^ re-adjustment including delimitation of constituencies and all 

othe^* mltteTconnect therewith as also allocations to either House of Parliament.^ 


RT nuration of Houses of Parliament.—(1) The CouncU of States shall 
83. Ouraiion nearly as possible one-third of the members 

T redre as s“o7r, armay be on the expiration of every second year 

iSLdance provisions^^^^^ in that behalf by Parliament by law. 

/ov -rK.. Hniise of the People, unless sooner dissolved, shall continue for 

c the date appointed for its Brst meeting and no longer and the 

expiration o?Thfsaid period of five years shall operate as a dissolution of the 

House : _ . . ^ ^ 

^ tbf- said oeriod may. while a Proclamation of Emergency 

that “j^by Parliament by law for a period not exceeding 

onePefr a1 a rime and not exteLing in any case beyond a period of six months 

IfterPhe Proclamation has ceased to operate. 

^ 1 is a permanent body, one-third of its members retiring every 

The Counted ° ‘ endures for five years unless it is sooner dissolved by 

second year. The Hou» ,be life of the House of the People except during 

7p7cralme"d emergency, when it may prolong its life by a year a. a .ime.»« A Parliament 


94 P L. Lakhanpat v. P«n*n/ ®/ 
AIR i961SC 1519, 1520: (1962) 1 

SCR g 82""""^' 

ment) Act, 1956, for Arts. 81 and 82. 


95. See the Delimitation Commission 
Acts, 1952 and 1962; Meghraj Kothariv. 
Delimitation Commissiont AIR 1962 SC 694 : 
1962 Supp 1 SCR 753. 

96. See Article 352. 
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whose life has been extended cannot* however, continue beyond a period of six months after 
the proclamation of emergency has ceased to operate. 

Under ihe Constitution, where the Legislature is bicameral, the Upper House is not 
subject to dissolution and this is a feature which distinguishes a Legislature in India from 
the English Houses of Parliament. When Parliament in England is dissolved, both the 
Houses stand dissolved, whereas the position is different.in India.*’ 

84. Qualification for membership of Parliament.—A person shall not be 
qualified to be chosen to fill a seat in Parliament unless he— 

*[(a) is a citizen of India, and makes and subscribes before some person 
authorized in that behalf by the Election Commission an oath or 
affirmation according to the form set out for the purpose in the 
Third Schedule ;] 

(6) is, in the case of a seat in the Council of States, not less than thirty 
years of age and, in the case of a seat in the House of the 
People, not less than twenty-five years of age ; and 

(c) possesses such other qualifications as may be prescribed in that behalf 
by or under any law made by Parliament. 

The qualifications for a member of Parliament are that he should— 

(O be a citizen of India ; 

(/i) be not less than 30 years of age in the case of the Council of States and not less 
than 25 years of age in the case of the House of the People ; and 

(i7i) be possessing such other qualifications as may be laid down by Parliament. 

Thus the Representation of the People Act, 195], requires that his name should be 
registered in any parliamentary constituency.*7* 

In support of this article. Dr. Ambedkar, Chairman. Drafting Committee, said : 

The object of the article is to prescribe qualifications for a person who wants to 
be a candidate at an election. Generally, the rule is that a person who is a voter, 
becomes entitled to stand as a candidate for election. In this article it is proposed 
that while being a voter is an essential qualihcation of a candidate, a voter who wishes 
to be a candidate must also satisfy some additional qualifications as laid down in this 
new article. 

I think the house will agree that it is desirable that a candidate who actually wishes 
to serve in the legislature should have some higher qualifications than merely being a 
voter. The functions that he is required to discharge in the house require experience, 
certain amount of knowledge, and practical experience in the affairs of the world, and 
I think if these additional qualifications are accepted, we shall be able to secure the 
^ proper sort of candidates who would be able to serve the house better than a mere ordi¬ 
nary voter might be.** 

**[85. Sessions of Parliament, prorogation and dissolution.—(I) The 
President shall from time to time summon each House of Parliament to meet 
at such time and place as he thinks fit, but six months shall not intervene between 
its last sitting in one session and the date appointed for its first sitting in the next 
session. 


97. P. Nambudiri v. StaU of Kerala, 
AIR 1962 SC 594: 1962 Supp 1 SCR 753. 

* Subs, by the Constitution (Sixteenth 
Amendment) Act, 1963, S. 3, for cl. (a). 

97a. See Sections 3 and 4 of the Re¬ 
presentation of the People Act (Act 43 of 


1951). 

98. Constituent Assembly Debates, Vol. 
VIII, p. 89. 

** Subs, by the Constitution (First 
Amendment) Act, 1951, S. 6, for the origi¬ 
nal article. 
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(2) The President may from time to time— 

(a) prorogue the Houses or either House ; 

(/>) dissolve the House of the People.] 

Under this article, the President exercises three functions, namely, summoning, proro¬ 
gation and dissolution, in relation to each House of Parliament : 

(1) Summoning. —The summoning of the House simply means its convocation when 
its meeting is considered necessary. A session of the House commences from the day it has 
been summoned to meet by the President. The right of the President to summon a House 
is subject to the condition that six months shall not intervene between its last sitting in one 
session and the date appointed for its sitting in the next session. 

(2) Prorogation. —A prorogation ends a session. “Prorogation is the act of terminating 
a Parliamentary session". It differs from adjournment because the adjournment does not end 
the session but suspends the sittings of the House. The power to adjourn the House belongs 
to the House, but prorogation of a session can be effected by the President alone. 

(3) Dissolution. —Dissolution terminates a House, i. e., the life of a House is brought to 
an end and a general election must then be held to elect a new House of the People. The 
President has the power to dissolve the House of the People. The Council of States, as we have 
seen, is a permanent body not subject to dissolution. Dissolution puts an end to the life of the 
House, prorogation terminates a session. While the legal power to dissolve a House is given 
to the President, we are entitled to ask if there are any conventions in regard to the exercise of 
this power. The position can best be understood by referring to the position of the Sovereign 
in England who has. like the President of India, the power to dissolve Parliament when he 

likes. 

In England, the conventions** governing the exercise of the prerogative power to dissolve 
Parliament are in normal circumstances the following : 

{a^ The Sovereign should dissolve Parliament when advised by the Prime Minister 
to do so. Previously, the advice was tendered by the cabinet. Since 1918, the 
advice has been that of the Prime Minister.' 

ib) The Sovereign should not dissolve Parliament unless advised by the Prime Minister 
to do so. 

(<•) The Prime Minister has the right to choose the time of dissolution, within the 
five-year period prescribed by the Parliament Act, 1911. This power of timing is 
a weapon of great political importance in the hands of the Government, and 
especially of the Prime Minister. 

id) If the Government is defeated in the House of Commons on a question of policy, 
the Government must either ask for a dissolution or resign. 

The main problems that arise are whether there are any exceptional circumstances in 
which the Sovereign may: (/) dissolve Parliament without, or against, the advice of the Prime 
Minister • or (//) refuse a dissolution when advised by the Prime Minister to dissolve. There 
arc two views on the matter. One view is that the Sovereign’s right to withhold a dissolution 
has become obsolete, and that the convention that he must in all circumstances accept the 
advice of the Prime Minister provides him with a clear and simple rule about which there 
can be no mistake.* The other view is that the Sovereign is not bound to grant a dissolution 


99. O. Hood Phillips, The Constitutio¬ 
nal Law, II Edition, pp. 88-91. 

I Jennings Cabinet (jovernnient^ 

pp. 387-389. 


2. Lord Chorley: **Letter to the 
Times", April 26, 1950, qu‘>tcd in O. Hood 
Phillips, The Constitutional Law, p. 90. 
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when asked for, provided that he may obtain other Ministers to take responsibility for the 
royal refusal.* Keith, in support of the latter view, says : 

The right to a dissolution is not a right to a series of dissolutions. The King 
could not. because a ministry had appealed and lost an election, give them fortlnsith 
another >\ithout seeming to be endeavouring to wear out the resistance of the electors 
to the royal will.* 

According to Dr. Wade‘, refusal of dissolution will be justified only if the Sovereign 
can be satisfied that : (i) an existing Parliament can still be vital and capable of doing its job 
00 a general election would be detrimental to the national economy, more particularly if 
It followed closely on the last election, and (m) he could rely on finding another Prime Minister 
who was willing to carry on his Government for a reasonable period with a working majority. 

Sir Ivor Jennings*, who supports the first view, however, concedes that "the only cir¬ 
cumstance when the Crown may refuse the dissolution is if the major parlies break up the 

whole balance of the Constitution alters, and then possibly the King’s prerogative becomes 
important”. 

The former view which allows a limited prerogative to the Sovereign is the better one 
and will, it appears, tend to be adopted in India. Among the factors which would have to be 
taken into account before the President could properly refuse a dissolution would be the time 
which has elapsed since the last dissolution, whether the last dissolution took place at the 
instance of the present opposition, whether the question in issue is of great political impor 
tance, the supply position, whether Parliament is nearing the end of its maximum tern 
whether the Prime Minister is in a minority in the cabinet, whether there are more than two 
main parties, and. perhaps, whether there is a war on.^ 


When Prime Minister should advise dissolution.—The Government is entitled to con¬ 
tinue in office only so long as it enjoys the confidence of a majority of the House of the People 
If placed in a minority in the House of the People on a major issue, the Prime Minister mav 
rightly ask for a dissolution of the House. The Prime Minister is further entitled though 
the Government has not been defeated in the House of the People, to advise a dissolution if 
there are good grounds for thinking that it no longer enjoys the confidence of the electors 

86. Right of President to address and send messages td Houses _ f II The 

President may address either House of Parliament or both Houses assembled 
together, and for that purpose require the attendance of members. 

(2) The President may send messages to either House of Parliam#.n. 
whether with respect to a Bill then pending in ParUament or otherwise 
House to which any message is so sent shall with all convenient despatch 
any matter required by the message to be taken into consideration. 

Articles 85 and 86 confer on the President the power to issue summons for the en^nin. 
session of Parliament and to address either House of Parliament or both Houses as th ® 

specified. These Articles cannot be construed to confer any right as such on d 
members or impose any obligation on them. It is not as if a member of Parliament 
to attend the session, or is under an obligation to be present in the House wh^n th^ n t)ound 
addresses it. The context in which these Articles appear shows that th*. «..kj . 

these Articles is not the individual right.s of the members of Parliament but 


3. Keith, The British Cabinet System, 
(2nd Ed.) pp. 279-305. 

4. Ibid, p. 301. 

5. Wade, Constitutional Law, (6th 
Ed.), p. 79. 


394-391 

7. O. Hood Philli 
Law, (2nd Ed.), p. 91. 


Government, pp. 
The Constitutional 
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right of the President to issue summons for the ensuing session of Parliament or to address 
the House or Houses.® 

87. Special address by the President.—(1) At the commencement of 
*[the first session after each general election to the House of the People and at 
the commencement of the first session of each year] the President shall address 
both Houses of Parliament assembled together and inform Parliament of the 
causes of its summons. 

(2) Provision shall be made by the rules regulating the procedure of either 
House for the allotment of time for discussion of the mattejcs referred to in 
such addressf* * * 

In England at the beginning of each session of Parliament the Commons are summoned 
to the House of Lords to hear the speech from the King. It is delivered by the King himself, 
or when he is absent, by the Lord Chancellor. The speech, for which the Cabinet is res¬ 
ponsible, after dealing with foreign relations and other matters of national importance, an¬ 
nounces in outline the Government programme of legislation. It was considered desirable 
to introduce the same practice in the Indian legislature. Article 87 accordingly makes it 
binding on the President, at the commencement of the first session after each general election 
of the House of the People, as well as at the commencement of the first session of each year, 
to address both Houses of Parliament assembled together and inform Parliament of the 
causes of its summons. The President’s address would help the people to understand the 
way their Government is functioning and also to know from tune to tune the tasks that their 
Government is undertaking and to what extent those tasks are being performed. 

The debate on the President’s speech takes the form of a motion thanking the President 
for his speech.® Amendments may be made to such a motion of thanks.^® The Prime 
Minister or any other minister has, on behalf of the Government, a general right of explaining 
the position of the Government at the end of the discussion.^^ Defeat on the President’s 
speech would cause the resignation of the Government or the dissolution of the House of the 
People, for the motion for a vote of thanks is a motion of confidence in the Government and 
if the motion is defeated or amended, the vote is a vote of no-confidence.“ 

88- Rights of Ministers and Attorney-General as respects Houses.—Every 
Minister and the Attorney-General of India shall have the right to speak in, and 
otherwise to take part in the proceedings of, either House, any joint sitting of the 
Houses, and any committee of Parliament of which he may be named a member, 
but shall not by virtue of this article be entitled to vote. 

This article is an exception to the general rule that no person can take part in the pro- 
ceedings of a House of the legislature unless that person is a member of that House. Every 
minister and the Attorney-General, under this article, shall have the right to speak in and lake 
part in the proceedings of either House, and in joint sittings of the Houses, and any com¬ 
mittee of Parliament of which he may be a member. It would be noted that the right given 
to a minister or the Attorney-General, under this article, is of participation but not of voting. 
A minister can vote only in the House of which he is a member, though he is entitled to parti¬ 
cipate in the proceedings of the other House. While taking part in the proceedings, he is 
entitled to privileges of a member of Parliament as enumerated in clauses (1), (2) and (3) 

of Article 105. 



8. K. Ananda Namhiar v. Chief Stcre- 
tary. Government of Madras, AIR 1966 SC 

657, 664 : (1966) 2 SCR 406 

♦ Subs, by S. 7, tbtd., for ’‘every 


session”. ... ‘ j 

t The words “and for the precedence 

of such discussion over other business of 


the House” omitted by S. 7, ibid. 

9. Rule II, Rules of Procedure and 
Conduct of Business in Parliament. 

10. Rule 12, ibid. 

11. Rule 15, ibid. 

12. See Jennings, The ■ Constitution of 
Ceylon, (1949), p. 152. 
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OFFICERS OF PARLIAMENT 

89. The Chairman and Deputy Chairman of the Council of States.—(1) 
The Vice-President of India shall be ex officio Chairman of the Council of 
States. 

(2) The Council of States shall, as soon as may be, choose a member of 
the Council to be Deputy Chairman thereof and, so often as the office of Deputy 
Chairman becomes vacant, the Council shall choose another member to be 
Deputy Chairman thereof. 

90. Vacation and resignation of, and removal from, the office of Deputy 
Chairman.—A member holding office as Deputy Chairman of the Council of 
States— 

{a) shall vacate his office if he ceases to be a member of the Council; 

(b) may at any time, by writing under his hand addressed to the Chair¬ 
man, resign his office ; and 

(c) may be removed from his office by a resolution of the Council 
passed by a majority of all the then members of the Council : 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move the 
resolution. 

91. Power of the Deputy Chairman or offier person to perform the duties of 
the office of, or to act as. Chairman.—(I) While the office of Chairman is vacant, 
or during any period when the Vice-President is acting as, or discharging the 
functions of. President, the duties of the office shall be performed by the Deputy 
Chairman or, if the office of Deputy Chairman is also vacant, by such member 
of the Council of States as the President may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the Council 
of States the Deputy Chairman, or, if he is also absent, such person as may be 
determined by the rules of procedure of the Council, or, if no such person is 
present, such other person as may be determined by the Council, shall act as 
Chairman. 

92. The Chairman or the Deputy Chairman not to preside while a resolution 
for his removal from office is under consideration.—(1) At any sitting of the 
Council of States, while any resolution for the removal of the Vice-President 
from his office is under consideration, the Chairman, or while any resolution 
for the removal of the Deputy Chairman from his office is under consideration, 
the Deputy Chairman, shall not, though he is present, preside, and the provisions 
of clause (2) of Article 91 shall apply in relation to every such sitting as they 
apply in relation to a sitting from which the Chairman, or as the case may be, the 
Deputy Chairman, is absent. 

(2) The Chairman shall have the right to speak in, and otherwise to take 
part in the proceedings of, the Council of States while any resolution for the 
removal of the Vice-President from his office is under consideration in the 
Council, but, notwithstanding anything in Article 100, shall not be entitled 
to vote at all on such resolution or on any other matter during such proceedings. 

93. The Speaker and Deputy Speaker of the House of the People.—The 
House of the People shall, as soon as may be, choose two members of the House 
to be respectively Speaker and Deputy Speaker thereof and, so often as the 
office of Speaker or Deputy Speaker becomes vacant, the House shall choose 
another member to be Speaker or Deputy Speaker, as the case may be. 
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94. Vacation and resignation of, and removal from, the offices of Speaker 
and Deputy Speaker.—A member holding office as Speaker or Deputy Speaker 
of the House of the People— 

(a) shall vacate his office if he ceases to be a member of the House of the 
People ; 

(b) may at any time, by writing under his hand addressed, if such 
member is the Speaker, to the Deputy Speaker, and if such member 
is the Deputy Speaker, to the Speaker resign his office ; and 

(c) may be removed from his office by a resolution of the House of 
the People passed by a majority of all the then members of the 
House : 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move 
the resolution : 

Provided further that, whenever the House of the People is dissolved, 
the Speaker shall not vacate his office until immediately before the first meeting 
of the House of the People after the dissolution. 

It will be noticed that under sub-clause (b) of Article 94 the Speaker is required to ad¬ 
dress his resignation to the Deputy Speaker and not to the President of the Union. In ex¬ 
plaining the reason. Dr. Ambedkar, Chairman, Drafting Committee, said : 

The existing article is based upon a very simple principle, and it is this, that a 
person normally tenders his resignation to another person who has appointed him. 
Now the Speaker and the Deputy Speaker are appointed or chosen or elected by the 
house. Consequently, these two people, if they want to resign, must tender their resigna¬ 
tions to the house which is the appointing authority. Of course, the house being a 
collective body of people a resignation cannot be addressed to each member of the 
house separately. Consequently, the provision is made that the resignation should be 
addressed to the Speaker or to the Deputy Speaker, because it is they who represent 
the house. Really speaking, in theory, the resignation is addressed to the house be¬ 
cause it is the house which has appointed them. The President is not the person who 
has appointed them. Consequently, it would be incongruous to require the Deputy 
Speaker and the Speaker to tender their resignations to the President who has nothing 
to do with the house and who shouM have nothing to do with the house in order that 
the house may bs independent of the executive authority either through the President 
or through the Government of the day.‘» 

95 Power of the Deputy Speaker or other person to perform the duties of 
the office of, or to act as. Speaker.—(1) While the office of Speaker is vacant, 
the duties of the office shall be performed by the Deputy Speaker or, if the 
office of Deputy Speaker is also vacant, by such member of the House of the 
People as the President may appoint for the purpose. 

(2) During the absence of the Speaker from any sitting of the House of 
th- People the Deputy Speaker or, if he is also absent, such person as may 
be'^determined by the rules of procedure of the House, or, if no such person 
is present, such other person as may be determined by the House, shall act 

as Speaker. 

96 The Speaker or the Deputy Speaker not to preside while a resolution 
for his removal from office is under consideration.—(1) At any sitting of the 
House of the People, while any resolution for the removal of the Speaker from 
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his office is under consideration, the Speaker, or while resolution for the removal 
of the Deputy Speaker from his office is under consideration, the Deputy Speaker, 
shall not, though he is present, preside, and the provisions of dame (2) of 
Article 95 shall apply in relation to every such sitting as they apply in relation to 
a sitting from which the Speaker, or, as the case may be, the Deputy Speaker, 
is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to take 
part in the proceedings of, the House of the People while any resolution for 
his removal from office is under consideration in the House and shall, not¬ 
withstanding anything in Article 100, be entitled to vote only in the first instance 
on such resolution or on any other matter during such proceedings but not in the 
case of an equality of votes. 

Article 96 provides that when the resolution for the removal of the Speaker is under 
consideration of the House of the People, although the Speaker may be present the Deputy 
Speaker shall preside. If the resolution for the removal of the Deputy Speaker is under 
consideration, the Deputy Speaker shall not preside, although he may be present and the 
Speaker may be absent. The article was added to the Constitution during the consideration 
of the Constitution in order to obviate any difficulty which may arise owing to Article 95(2). 
Under Article 95(2). the Deputy Speaker is entitled to preside only when the Speaker is absent 
from the House. In the event of proceedings being taken against the Speaker, it was not 
considered proper to allow the Speaker to preside. But until there was an express provision 
which entitled him to preside, the Deputy Speaker could not preside, if the Speaker happened 
to be present. In a like manner, the Deputy Speaker is prohibited from presiding uhen the 
resolution for his removal is under consideration. 

97. Salaries and allowances of the Chairman and Deputy Chairman and the 
Speaker and Deputy Speaker.—There shall be paid to the Chairman and the 
Deputy Chairman of the Council of States, and to the Speaker and the Deputy 
Speaker of the House of the People, such salaries and allowances as may be 
respectively fixed by Parliament by law and, until provision in that behalf is so 
made, such salaries and allowances as are specified in the Second Schedule. 

98. Secretariat of Parliament.—(1) Each House of Parliament shall have a 
separate secretarial staff : 

Provided that nothing in this clause shall be construed as preventing the 
creation of posts common to both Houses of Parliament. 

(2) Parliament may by law regulate the recruitment, and the conditions 
of service of persons appointed, to the secretarial staff of either House of 
Parliament. 

(3) Until provision is made by Parliament under clause (2), the President 
may, after consultation with the Speaker of the House of the People or the 
Chairman of the Council of States, as the case may be, make rules regulatinc the 
recruitment, and the conditions of service of persons appointed, to the secretarial 
staff of the House of the People or the Council of States, and any rules so made 
shall have effect subject to the provisions of any law made under the said 
clause. 


CONDUCT OF BUSINESS 

99. Oath or affirmation by members.—Every member of either House 
of the Parliament shall, before taking his seat, make and subscribe before the 
President, or some person appointed in that behalf by him, an oath or affir¬ 
mation according to the form set out for the purpose in the Third Schedule 
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This article lays down that every member of the House of the People and of the Council 
of States shall, before taking his seat, make and subscribe before the President, or some 
person appointed in that behalf by him. an oath or affirmation in the prescribed form. The 
reason why this article requires the oath-taking before the President, and not before the 
Speaker or the Chairman, as the case may be, is simple. Unless candidates take their oath 
and take their seats they do not become members and they do not become entitled to elect the 
Speaker. Therefore, the election of the Speaker must be preceded by the taking of the 

oath. 


As regards a newly-elected member in a bye-election, the oath is also required to be 
taken before the President or some person appointed in that behalf by him. It is reasonable 
to suppose that after the Speaker has been duly elected, the President wUI confer on him the 
authority to administer the oath to the newly-elected members. 

100. Voting in Houses, power of Houses to act notwhhs t andi n g vacancies 
and quorum.—(1) Save as otherwise provided in this Constitution, all questions 
at any sitting of either House or joint sitting of the Houses shall be determined 
by a majority of votes of the members present and voting, other than the Speaker 

or person acting as Chairman or Speaker. 

The Chairman or Speaker, or person acting as such, shall not vote in 
the first instance, but shall have and exercise a casting vote in the case of an 

equality of votes. 

(->) Either House of Parliament shall have power to act notwithstanding 
anv vacancy in the membership thereof, and any proceedings in Parliament 
shall b^ valid notwithstanding that it is discovered subsequently that some 
person who was not entitled so to do sat or voted or otherwise took part in 

the proceedings. 

(3> Until Parliament by law otherwise provides, the quorum to constitute 
a meeting of either House of Parliament shall be one-tenth of the total number 

of members of the House. 

(4) If at any time during a meeting of a House there is no quorum, it shall 
be the duty of the Chairman or Speaker, or person acting as such, either to 
adjourn the House or to suspend the meeting until there is a quorum. 

r-i MI Vitales the general rule that all questions at any sitting of either House or at a 

- f ^tfin^of the Houses shall be determined by a simple majority of votes. The foUowmg 
holver. .he ««pdons when .he Cons.i.u.ion requires a special majority for de.er- 

question : 


mining a 
(U) 


(b) 


A majority of all the then members is requued- . , . 

.,) in .he Council of Slates for a resolution for the remov^ of the Chairman 
Vice-President of India)'* and the Deputy Chairman'* , 

, for passing a resolution for the removal of .he Speaker and the Deputy Speaker 
in the House of the People.^* 

A majority of the total membership of the Houses and a two-thirds majority of 
members present and voting is necessary 
„ , for amendment of the Constitution m each House of Parliament” ; 



14. 

15. 


Ankle 67. Prov. (b). 
Article 90,,c>. 


16. Article 94(e). 

17. Article 368. 
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(tf) for removal by address of each House of Parliament of the Comptroller and 
Auditor-General of India^, Judges of the Supreme Court** and Judges of 
High Courts*®. 

(c) A two-thirds majority of members present and voting is necessary for passing a 
resolution by the Council of SUtes regarding the creation of All-India services** 
and regarding matters in the State List.** 

id) A two-thirds majority of the total membership is necessary for passing a resolution 
for impeachment of the President.** 

The quorum for each House of Parliament is one-third of the total membership of the 
House. If at any time there is no quorum, it shall be the duty of the Chairman or the Speaker 
to adjourn the House or to suspend the meeting until there is a quorum. 

DISQUALIFICATIONS OF MEMBERS 

101, Vacation of seats,—(1) No person shall be a member of both Houses 
of Parliament and provision shall be made by Parliament by law for the vacation 
by a person who is chosen a member of both Houses of his seat in one House 
or the other. 


(2) No person shall be a member both of Parliament and of a House of 
the Legislature of a Statef * ♦ and if a person is chosen a member both of 
Parliament and of a House of the Legislature of ^[a State], then, at the expira¬ 
tion of such period as may be specified in rules§ made by the President 
that person’s seat in Parliament shall become vacant, unless he has previously 
resigned his seat in the Legislature of the State. ^ 


(3) If a member of either House of Parliament— 

(a) becomes subject to any of the disqualifications mentioned in clause 
(1) of Article 102, or 

§§[(*) resigns his seat by writing under his hand addressed to the Chairman 

or as the case may be, and his resignation is 

accepted by the Chairman or the Speaker, as the case may be.] 

his seat shall thereupon become vacant. 


§§§[Provided that in the caseofany resignation referred to in sub-clause t A) 

if from information received or otherwise and after making such inquiry as 

he thinks fit, the Chairman or the Speaker, as the case may be is satisfied 

that such resignation is not voluntary or genuine, he shall not accept such 
resignation]. ^ owv.ii 


(4) If for a period of si«y days a member of either House of Parliament 
IS without permission of the House absent from all meetings thereof the 
may declare his seat vacant : * «vuse 


Provided that in computing the said juried of sixty days no account shall 

be taken of any period during which the House is prorogued or is adjourned 
for more than four consecutive days. a«ji./uiiicu 


18. Article 148(1). 

19. Article 124(4). 

20. Article 218. 

21. Article 312. 

22. Article 249. 

23. Article 61(2)(*). 

t The words and letters, ‘‘specified 
in Part A or Part B of the First Schedule” 
omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Sch. 

X Subs, by S. 29 and Sch., ibid.f for 


sucxi a oiace . 


I See the prohibition of Simulta. 

published 
7 Notification 

lorifT ‘ dated the 26th January 

p 1%. of India, Extraordina^;; 

*u- J ^ Constitution (Thirty- 

third Amendment (Act, 1974, S. 2 

§§§ Ins. by idid S. 2. 
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Article 101 enumerates the situations in which the seat of a member of either House 
of Parliament becomes vacant. These are the following : 

id) Where a person is a member of two Houses of Legislature—both Houses of 
Parliament, or Parliament and House of a State Legislature—his seat in one of 
the Houses is vacated as provided in clauses (1) and (2). 

<b) If a member of either House of Parliament becomes subject to any of the dis¬ 
qualifications laid down in Article 102. 

(c) If a member of either House of Parliament resigns his seat. 

id) If, for a period of sixty days, a member of either House of Parliament is without 
permission of the House absent from all meetings thereof, the House may declare 
his scat vacant. 

It will be noticed that whereas the vacation of a seat in first three cases is automatic, 
in the last case it is at the decision of the House. It is common ground that if a member of 
Parliament is detained or otherwise prevented from attending the session of the House for 
personal reasons, he asks for permission of the House and usually such permission is 
granted.** 

A significant amendment of clause (3) was made by the Constitution Thirty-Third 
Amendment Act, 1974. The Statement of Objects and Reasons stated : 

In the recent past, there have been instances where coercive measures have been 
resorted to for compeliing members of a Legislative Assembly to resign their member¬ 
ship. If this is not checked, it might become difficult for Legislatures to function in 
accordance with the provisions of the Constitution. It is therefore proposed to amend 
the above two articles*** to impose a requirement as to acceptance of the resignation by 
the Speaker or the Chairman and to provide that the resignation shall not be accepted 
by the Speaker or the Chairman if he is satisfied after making such inquiry as he thinks 
fit that the resignation is not voluntary or genuine. 

102. Disqualificafions for membership.—(I) A person shall be disqualified 
for being chosen as, and for being, a member of either House of Parliament— 

id) if he holds any office of profit under the Government of India or 
the Government of any State, other than an office declared by 
Parliament by law not to disqualify its holder ; 

ib) if he is of unsound mind and stands so declared by a competent 
court ; 

(c) if he is an undischarged insolvent ; 

id) if he is not a citizen of India, or has voluntarily acquired the citizen¬ 
ship of a foreign State, or is under any acknowledgment of allegiance 
or adherence to a foreign State ; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article a person shall not be deemed to hold 
an office of profit under the Government of India or the Government of any 
Slate by reason only that he is a Minister either for the Union or for such State. 

Office of profit.—Clause (a) of Article 102 enacts that a person shall be disqualified 
for being chosen as, and for being, a member of either House of Parliament if he holds any 
office of profit under the Government of India or the Government of any State, other than 
an oftice declared by Parliament by law not to disqualify its holder. The object of the provi¬ 
sion is to secure independence of the members of Parliament and to ensure that Parliament 


24. A'. Anandnn .Vn/nOinr v. Chief Secre- 

tary'y Covernmfnt of Aladras, AIR 1966 SC- 657, 


662: (1966) 2 SCR 406. 

24a. Articles 101 and 190. 
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does not contain persons, who have received favours or benefits from the Executive and who, 
consequently, being under an obligation to the Executive, might be amenable to its influence. 
In other words, the provision appears to have been made in order to eliminate or reduce 
the risk c*" conflict between duty and self-interest amongst the members of Parliament. 

The expression “office of profit’* is not defined in the Constitution or in the Repre¬ 
sentation of the People Act, 1951. It is, however, clear that before a person can be held to 
be disqualified under Article 102(l)(a) three things must be proved : 

(i) that he held an office ; 


(li) that it was an office of profit ; and 

(i»0 that it was an office under the Government of India or the State Government.** 


Office. _In its fullest sense an office embraces the elements of tenure, duration, duties and 

emoluments but the element of emolument is not essential to the existence of an office. It 
means a fixed position for performance of duties.** 

In MacMillan v. Guej/”,-Lord Wright observed : 

The word ‘office* is of indefinite content. Its various meanings cover four 
columns of the New English Dictionary, but I take as the most relevant for purposes 
of this case the following : a position or place to which certain duties are attached, 
specially one of a more or less public character.** * 

Does the word “office” necessarily imply that it must have an existence apart from 
the person who may hold it. The Supreme Court has held*’^ that the words “its holder” 
occurring in the article indicate that there must be an office which exists independently of 
the holder of the office. So that an office or an employment is an office or employment 
which is subsisting, permanent, and a substantive position which has an existence independent 
from the person who filled it, which goes on and is filled in succession by successive holders; 
and if you merely have a man who is engaged on whatever terms, to do duties which arc as¬ 
signed to him, his employment to do those duties does not create an office to which duties 
are attached. He merely is employed to do certain things and that is the end of it ; and if 
there is no office or employment existing in the case as a thing, the so called office or employ¬ 
ment is merely an aggregate of the activities of the particular man for the time being.*’*^ 

Hence if the candidate was on the panel of lawyers for the Railways with an obligation 
not to accept any case against the Railways and under a duty to keep watch of any cases against 
the Railways, he was held to hold an office of profit.*’** This was despite the fact that the 
Railway was not bound to entrust any particular case to him and hence it was not certain 
that he would get profit but only that profit might accrue. 

Of Profit, _Office of profit means an office capable of yielding a profit or from which 

a man might reasonably be expected to make a profit. The actual making of profit is not 
necessary. Profit means pecuniary gain or any material benefit.** The amount of such 
profit is also immaterial.** But the amount of money receivable by a person in connection 
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with the office he holds may be material in deciding whether the office really carries any 
profit.*® 

However, compensatory allowances paid to the holder of the office are not profit if 
intended to meet out-of-pocket expenses.®^’^ To contend otherwise one must show that what 
was received was in excess of the expenditure required for the discharge of official duties 
in general.The essence of the payment must be considered and not its nomenclature.*®** 
So honorarium paid to members of the Wage Board would cot be profit if the honorarium 
and daily allowance payable were hardly sufficient to meet the personal expenditure judged 
in a realistic manner.*®** Where the appointment itself was in a honorary capacity it could 
not be said to be an office of profit.” 


Under Government. —Further, the office of profit must be held “under the Govern¬ 
ment of India or the Government of any State”. What are the principal tests for deciding 
whether an office of profit is held under the government ? Ordinarily, there are five tests 
which would apply to determine of an office is held under the government. These are : 

(i) whether government makes appointment to the office ; 

(/i) whether government has the right to remove or dismiss the holder of office ; 

(i7i) whether government pays the remuneration ; 

(iv) whether the functions which the holder of the office performs are for government ; 

(v) does the government exercise any control, over the. performance of those 
functions. 


But it is not necessary that all these factors must co-exist and that if one of the elements 
is absent, the test of a person holding an office under the government is not satisfied. 
Whether stress will be laid on one factor or the other will depend upon the facts of each case. 
Thus the circumstance that the source from which the remuneration is paid is not the public 
revenue, is not decisive of the question.** In Abdul Shakur v. Rikhabchand**y the facts that 
were held to be decisive were : (/) the power of the government to appoint a person to an 
office of profit or to continue him in that office or revoke his appointment at their discretion ; 
and 07) payment out of government revenues. 

In M. Ramappa v. Sangappa^*, the question arose as to whether the holder of village 
office who has a hereditary right to it is disqualified under Article 191 of the Constitution, 
which is the counterpart of Article 102 in the matter of membership of the State Legislature. 
The Court observed therein as follows : 


The Government makes the appointment to the office though it may be that it Has 
under the statute no option but to appoint the heir to the office if he has fulfilled the 
statutory requirements. The office, is, therefore, held by reason of the appointment 
by the Government and not simply because of a hereditary right to it. The fact that 
the Government cannot refuse to make the appointment does not alter the situation.** 

In Guru Govinda Basu v. Sankari Prasad GhoshaP\ the appellant was a partner of the 
firm of G. Basu and Company who were auditors for Durgapur Projects Ltd., and Hindustan 
Steel Ltd , both of which were government companies within the meaning of the Companies 
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Act, 1956. He fought and won an election to the Lok Sabha which was chaUenged on the 
ground that the appellant was holding an office of profit under the government and was dis¬ 
qualified for being a member of Parliament.*’ The Court held that in deciding the question 
the material provisions which had to be considered were those relating to appointment, re¬ 
muneration, and removal or dismissal. It further pointed out that stress might shift from one 
point to another according to the facts of a particular case. In the instant case, it came to the 
conclusion that as the appointment was made by the government and his remuneration was 
fixed by the government and as he was also removable or dismissable at the instance of the 
government, he was holding an office of profit under the government. The Court also 
pointed out that he was under the control of the Auditor and Comptroller-General who 
was, in his own turn, a holder of an office of profit under the government so that he also satis¬ 
fied the test of control. The indirect control exercisable by the Government in a Govern¬ 
ment owned company because of its power to appoint the Directors and to give general 
directions to the company cannot be held to make the office of the Director an office of profit 
under the government.** 


An insurance medical practitioner functioning under the Employees State Insurance 
Act. 1948, is a holder of an office of profit. The fact that he is allowed private practice 
will not alter the character of his appointment. Hence such a practitioner is disqualified 
for being chosen as. and for being a member of, the Legislature.*® 


Exception ^.—If a person holds an office of profit, he shall not be disqualified for being 
chosen as member of either House of Parliament if that office of profit is declared by Parlia¬ 
ment by law not to disqualify its holder. Under this provision Parliament enacted the Parliament 
(Prevention of Disqualification) Acts, 1950, 1951 and 1953 (19 of 1950, 68 of 1951 and I of 
1954) exempting certain offices from being regarded as offices of profit. All these Acts have 
now been replaced by the Parliament (Prevention of Disqualification) Act, 1959 (10 of 1959). 
By virtue of Section 3, the following offices are declared as not to disqualify their holders for 
membership of either House of Parliament ; 


(fl) any office held by a Minister, Minister of State or Deputy Minister for the Union 
or for any State, whether ex officio or by name ; 

(6) the office of Chief Whip, Deputy Chief Whip or Whip in Parliament or of a Parlia¬ 
mentary Secretary ; 

(c> the office of a member of any force raised or maintained under the National Cadet 
Corps Act, 1948, the Territorial Army Act. 1948, or the Reserve and Auxiliary 
Air Forces Act, 1952 ; 

id) the office of a member of a Home Guard constituted under any law for the time 
being in force in any State ; 

ie) the office of Sheriff in the city of Bombay, Calcutta or Madras ; 

f/) the office of a chairman or member of the Syndicate, Senate, Executive Committee 

Countil or Court of an University or any other body connected with' an Univer¬ 
sity ; 

ig) ffie office of a member Of-any delegation or mission sent outside India by the 
Government for any special purpose ; 

ih) the office chairman or member of a committee (whether consisting of one or 
more members), set up temporarily for the purpose of advising the Government 


37. Art. (102)(l)(a). 

38. D.R. Gurusantabba v. A. K. Anwar. 
(1969. I see 466: (1969) 3 SCR 425. 


^ Dearao v. Keshav Laxman Borkar, 

AIR 1958 Bom 314. 



236 


THE CONSTITUTION OF INDIA 


[Part V 


or any other authority in respect of any matter of public importance or for the 
purpose of making an inquiry into or collecting statistics in respect of» any such 
matter, if the holder of such office is not entitled to any remuneration other chan 
compensatory allowance ; 

(/) the office of chairman, director or member of any statutory or non-statutory body 
other than any such body as is referred to in clause (/i), if the holder of such office 
is not entitled to any remuneration other than compensatory allowance, but ex^ 
eluding : (/) the office of chairman of any statutory or non-statutory body speci¬ 
fied in Part 1 of the Schedule and (n) the office of chairman or secretary of any 
statutory or non-statutory body specified in Part 11 of the Schedule ; 

U) the office of village revenue officer, whether called a lambardar, malguzar, patel, 
deshmukh or by any other name, whose duty is to collect land revenue and who 
is remunerated by a share of, or commission on, the amount of land revenue col¬ 
lected by him, but who does not discharge any police functions. 

There are also enactments, such as, Muslim Wakfs Acts, 1954, Rubber (Production 
and Marketing) Amendment Act, 1954, Coffee Market Expansion (Amendment) Act, 1954, 
Tea (Second Amendment) Act, 1954, which made specific provisions that an office created 
by such Acts shall not be deemed to be an office of profit for the purpose of disqualification 
from being chosen as member of Parliament. 

Clause (1)(e) 

The Representation of-4he People Act, 1951, disqualifies a; person from the member¬ 
ship of a Legislature if— 

(i) he has been convicted or found to have been guilty of any offence or corrupt or 
illegal practice in an election ; 

(i7) he has been convicted by a court in India of any offence and sentenced to trans¬ 
portation or to imprisonment for not less than two years ; 

(»7) he has failed to lodge a return of election expenses within the time and in the 
manner required by the Act ; 

(iv) he has any share or interest in a Government contract for the supply of goods, or for 
the execution of any work, or the performance of any service ; 

(»«) he »=a director, or managing agent, or holds any office of profit in a Cover 
corporation ; or he has been dismissed from Government service for cor* 
or disloyalty to the State. 

None of these disqualifications, however, operates for a period of more than five , 

It is true that the conviction of a person at the end of a trial is different from the deten¬ 
tion of a person without a trial, but so far as their impact on the alleg^ constitutional rights 
of the members of Parliament is concerned, there can be no distinction. If a Person, who 
is convicted and sentenced has necessarily to forego his right of participating m the busme.:® 
of the Legislature to which he belongs, because he is convicted and sentenced, it would follow 
that a person who is detained must likewise forego his right to participate m the business 

of the Legislature.*® 

Similar provisions as regards State Legislatures are provided under Article 191 which 
may be studied together with this article. 
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103. Decision on questions as to disqualifications of members.—(1) If 

any question arises as to whether a member of either House of Parliament has 

subject to any of the disqualifications mentioned in clause (1) of Article 

102, the question shall be referred for the decision of the President and his 
decision shall be final. 

u. giving any decision on any such question, the President shall 

obtain the opinion of the Election Commission and shall act accordin<»^ to such 
opinion. 

In England the question bf disqualification of a member is decided by each House of 
Parliament. Normally the decision is taken on the report of a select committee. Under this 
article the qu^tion has to be referred for the decision of the President and his decision shall 
he final. It has been held that the words “has become*’ in Articles 103 and 192 suggest 
that the scope of this article is restricted to disqualifications which arise subsequent to the 
election. The question whether a member was disqualified at the time of election there¬ 
fore cannot be referred to the President under this article. Such a question can only be 
raised in an election petition,^' 


and voting before making oath or affirmation under 
Article 99 or when ^t qualiBed or when disqualified.—if a person sits or Votes as 

of Parliament before he has complied with the require- 
ments of Article 99 or when he knows that he is not qualified or that he is 
disqualified Tot membership thereof, or that he is prohibited from so doing bv^the 

law made by Parliament, he shall be liable in respect of Lch 
day on which 1^ so sits or votes to a penalty of five hundred rupees to be re¬ 
covered as a debt due to the Union. ^ ® 


POWE^, PRIVILEGES AND IMMUNITIES OF PARLIAMENT 

^ and its members 

J05. Powere,privileges, etc. of the Houses of P-rliameot and of the members 
and committees thereqf.~(l) Subject to the provisions of this Constitution ^d 

‘2 n i_ standing orders regulating the procedure of Parliament ‘ there 

shall be freedom of speech in Parliamen t. - • ~ 

(2) No member of Parliament shall be liable to any proceedings in any 
court m_respect of anything said or any vote given by fiim Tri Parliament or 
^y committee thereof, iTndW^ s o ii shall be so liable'h. respect of the pub- 

.l^ce.tion l^_Or under the authority of either House of Parliament of any report 
-■•rttk., votes or proceedings. — — ^ 

M k 

r respects,'the powers, privileges and immunities of each House 

of Parliament, and of the members and the committees- of each House sTiall 
as may from time to time be defined by Parliament by law and' until 
dehned, shall be those of the Hou se of Commons of the Parliament of th'- 

United Kingdom, and of its members anJ^ommittees, at the commenccmcn'i 
oi this Constitution. 

(4) The provisions of clauses CO, (2) and (3) shall apply in relation to 
persons who by virtue of this Constitution have the righi to speak in, and other” 

part in th^proceedings of, a House of Parliament or any com¬ 
mittee t hereof as they apply in relation to members of Parliament. 

ar,iclc_^fines parliamentary privileges of both Houses 
of^arl.ajnent^ and of members and com mittees ther eof. Article 194, which iV^alTTsac* 


f 
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reproduction of Article 105, deals with the State Legisla tures a nd members and committees 
thereof. 


To enable Parliament to discharge its functions properly the Constitution confers on 
each member of The Hauscs“^i tain rights and immunities, and also certain righU ^d_im¬ 
munities and powers on each House collectively. The term “par liamentary privileges ” is 
used in constitutional writings to denote both these types of rights and immunities. .May 


has defined the expression/ “ ^ parliamentary privilege’' as follows,:- 


The sum of the peculiar rights enjoyed by each House collectively is a const itue nt 
part of the High Court ol Parliament, and by members of each House individualljiC 
without which they could not discharge their functions, and which exceed those pos¬ 
sessed by other bodies or individuals." 


Parliamentary privilege is an essential incident to the high and multifarious functions 
which the Legislature is called upon to perform. According to May, the distmetive mark 
of a privilege is its “ancillary character**— a necessary means to fulfilment of functions. Pri¬ 
vileges are enjoyed by individual members because the House cannot perform its funcrions 
without unimpeded use of the services of its members ; and by each House for the protedtioo 
of its members and the vindication of its own authority and dignity.^* V 




In defining parliamentary privilege this article adopts the following method. Two 
privileges namely, freedom of speech and freedom of publication of proceedings, are speci¬ 
fically rnemioned in clauses (1) and (2). With respect to other privileges of each House, clause 
lays down that the powers, privileges and immunities shall be those of the House of 
Commons of the United Kingdom at the commencement of the Constitution until they are 
defined by an Act of Parliament. We shall first explain the privileges specifically mentioned 
in tlii; article and then state the privileges of the House of Commons in England, 


FreedoM of speech.—This, privilege of the House of Comm ons is well established. 
In r512 was imprisoned by order of the^taupsTY gourt for having intioduced 

intT'ParUament certain Bills^which the Crown did not like. Three weeks later. Strode was 

released and-afi Act was "passed declaringjtha t “ all suits, a c cusement s.punishments. 

wc against all persons. 77 . . .ofany ParU^ent. . . .~fcr speaking, r easoning or declaring 
of any matter or matters concerningTRaTlSarliament should be utterly void and ot no effect- 
Eliot Hollis and Valentine w ere convicted J or seditious, speeches in Parliament. 
The hlTem^ wanriFsequently revcised by the House of Lords in Cjia r l es T l *s jeign on the 
arnuud that wofds spoJsjm-i» Parliament can only be judged in Pa rliame nt. In 16m. it.^ 
a'ted bv thelaui of Rights that “the free dom of speech or deb ates inParliament ought_nQ.t 
impeached-or questioned in any coitrt or pla ce ^ItTST Parliamenf;- 





In 1938 Mr r.,.n ran Sandvs asked a question in the House about the a nti-aircratt 
Hrfen7 cfT^don 'The nature ot the question suggested to the Government that he had 
^ n^d o^ai ^formation which was supposed to b^et. The Army Council wished 
SCI up a co urt of cn gujry, and wh^ n Mr. ^dys refu _ se d to r^e al th e s ource o f h^^nforn^^ 
fiun the hinted that he might become liabl^o pejjaliisa^naer 

Secrets Act A select committee of the House of Commons reported_unfav^rably_on 
A^T^T^^T^^enerars conduct, and the H ouse accepted the committee’s opinioiTtfiat tlie senHr 

c.mmons to MrTDuncan Sandys was a 


A. out above Article I05.^clause (1), expressly safeguards freedom_ol^speech 

p r^ment It says” “There shall be freedom of speech in P^rHament”. Clause (2) 
,n member of Parliament shall be liable to any proceedings in any cour* 

rn'^^lcTof anyt^ng s aid or a ny vote given by him in Parliament or any com mittee the reo. 


42 Sir Thomas Erskine, 

16th Ed.. Chapter HI. P . 42. 


Ibid, pp. 42-43 
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No action, civil or criminal, will, therefore He against a member for d^inidtion o r the 
}ike_m respect of things said in Parliament or its committees. The immunity is not limited 
to mere spoken words ; it extendslo'wlesT'as clause (2) specifically declared, v/z. “any vote^ 
given by’Kim in Parltffment or any committee thereof”. Though" not expressly slated, the 
freedom of speech would exTend to other acts also done in connection with the proceedings 
of each House, such as, for notices of motions, questions, xfipotls of jJie .cornmittce, or the 
resolutions. - ' .. ' 


It will be noted that clause (1) of Article 105 is made “subject to the provisions of this 
Constitution and to the__ruLes anSitanding orders regulating the procedure of ParliamenT*? 
The words ’"regulating the procedure of Parliament” occurring in clause (l)jhould be read as 
covering both “the provisions of the Constitution” and “the rules and standing orders”. So 
read, freedom of speech in Parliament becomes subject to the provisions of the Constitution 
relating to the procedure of Parliament, /. e., subject to the articles relating to procedure in 
Part V including Articles 107 and 121.Thus, for example, freedom of speech in Parliament 
would not permit a member to discuss the conduct of any judge of the Supreme Court or of 
a High Court. . __ 

Likewise, the freedom of speech is subject to the rules of procedure of a House, such 
as use of un parl iamentar y lang ua ge or unparliamentary conduct. . 

The freedom of speech guaranteed under clause (1) is different from that which a citi 7 en 
enjoys as a fundamental right under Article \ The freedom of speech as a fundamental 

right does not protect aii i ndivid ual absolutely for what he says. The right is subject to 
reasonable restrictions under clause (2) of Article 19. The term “freedom of speech” as used 
in this article means that no member of Parliament shall be liable to any proceedings, civil or 
criminal, in any court for the statements made in debates in Parliament or any 
committee thereof. The freedom of speech conferred under this article cannot, 
therefore, be restricted under Aiticle 19(2). Clauses (I) and (2) of Article 105 protect what is 
said within the House and not what a member of Parliament may say outside. Accordingly, if 
a member publishes his speech outside Parliament, he will be held liable if the speech is defa¬ 
matory.^* Besides, the freedom of speech to which Article 105(1) and (2) refer, would be 
available to a member of Parliament when he atten ds the session of Parliament. If the order 
of detention validly prevents him from attending a session of Parliament, no occasion ai ises 
for the exercise of the right of freedom of speech, and no complaint can be made that the 
said right has been invalidly invaded.** 


Article 105(2) confers immunity, infer a/ia, in respect of “anything said in Parliament" 

The word “anything” is of the widest import and is equivalent to “everything". The only 
limitation arises from the words “in Parliament”, which means during the sitting of ParJia-N\^'<' 
t v u and in the course of the business of Parliament. Once it was proved that Parliament 
was sitting and its business was being transacted, anything said during the coin sc of that 
business was immune from proceedings in any court. This immunity is not only complete 
but is as it should be. It is of the essence of Parliamentary system of government that 
people’s representatives should be free to express themselves without fear of legal consc 
quences. What they say is only subject to the discipline of the rules of Parliament the goocT 
sense of the members and the control of proceedings by the Speaker. The Courts have no 
say in the matter and should really have none.*'^ 

^ Right of puhncatio>i of proceefiings,^: :X^^n^ the right of the House to publish 
Its d^tes. reports and proceedings, otherwise than among its members, was restricted bv the 
ofdinarV law of defamation. In the historical case of Stockdale v. Hansard*^ the Hou c 
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of Commons instructed Messrs. Han sard t o publish copies of reports of certain inspectors 
of prison. The plaintiff Stoclcd^, considering himself libelled by these reports, su^ Messrs. 
Hansard for damages. The detendant was oidered by'the House of Commons to plead 
that heated under an order of the Ho use of Commo ns—a court superior to any court of 

law_whose order could not be challei^ed, and further that the House of Commons had 

-declared that the case was a <S^se of ^ivnig^ that each House of Parliament was the sole 
judge of its own privUegt® ; and that a resolution of the House d eclaratory of it s privileges 
could not be c^uiitioh^" in anycourt. The Court of Queen:s_ B^hr^ed the defen^. 
holding that only the King and both Houses of Parliament can make or unmake lawp tf^ 
no resolution of any one House <^arliament could place anyone beyo^ the c^ol of the 
law • and that, when it Was n«:essary. in order to decide the rights ofprivate individuals 
matters arising outside Parliament, the court of law should determine the nature and existence 
of privileges of the House of Commons. The court further held that there was no 
of the House of Commons which permitted the publication outside the House of 
matters In consequence of this case the Parliamentary Papers Act. 1840. was passed which 
provided that any proceedings in respect of defamatory matters contamed m a publication 
made by authority of the House of Lords or the House of Commons, could be stayed on the 

production of a certificate from an officer of the House. 

Clause (2^ of Article 105. it will be noted, expressly declares that no person shall be 
liable in respect of the publication, by order under the authority of a House of Parliament, of 
any report, paper, votes or proceedings. 

Tt is convenient to mention here that the Common Law accords the^defence of “qualified 
• I L.. tn fair and accurate unofficial reports of parliamentary proceedings, published 
fn"I-^splper or elsewLe- m v. Cockbum, C. J.. observed that it was of 

" paramount public and national importance that parliamentary proceedings should be com- 
muSed"^ the public, which has the deepest interest in knowing what passes in Parlia- 
ofit But a garbled or partial report, or a report of detached parts of proceedings, pub- 
with intent to injure individuals, will be disentitled to protection.*** The same is the 
law in India. The Parliamentary Proceedings (Protection of Publication) Act, 1^^ enacU 
that no person ..ahallJ>eJiai3le^ any proceedings, civil or criminal, in any court m resp^ 
the Dublication of a substantially true report of the proceedings of either House of Parlia¬ 
ment unless it is proved that the publication has been made with malice. 

Other privileges.—As pointed out above, clause (3) declares that the privileges of each 
House of Parliament and the members thereof in other respects shall be the same as those of 
the House of Commons and its members at the commencement of the Constitution This will 
continue to be so until such time a law is made by Parli ament in this regard. However, no 
such"aw has been made as yet. Hence it becomes necessary to refer to privileges enjo^d 
bv the House of Commons at the commencement of the Constitution whenever a duesti^.. 
a^es as regards the extent and exisfence of powers, prmleges and nnmun.t.es enjoyed by 
eacrHouse of Parliament in India. It may j^^_hasisedjhat_ yere are c e y aa^ErmLeg^ 
Ihich cannot be claimed by Parliament in India. For exanrple, the Privilege for freedom of 
Vrress which is exercised by the House of Commons through its Sp^ker to haVejt^Ubmes 

“h^iiTht t o access.. T oun keljraimoHstrate^n^ 

- . a favourable consideration placed on his words, can have no application m 

r^si^^^l^arTy arre-f i T sued by P^ Hirment-tn-^I-Hdra ^nHoTCWm 

- ’ tv from scrutiny by courts as it, unlike the House of Commons, never discharge 

H H.^funclon and lannot claim to be regarded as a court of record in any sense.« 

"^rh Hodse of the Legislature, accordingly, belong the following privileges whicl^are 

Io°ss":ed by 'he House of Commons in the United Kingdom : 

^ old^rivile^. Tn 1^. Thomas Thorpe, the^ 

In re Powers^ Privileges and 
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SpeakejLP.f the Commons, was imprisoned by the Court of Exchcquer_fQr jaon-payment of a 
fine due to the King. The Commons complained, to the Lords and the King and demanded 
the immediate release of their Speaker. The Lords consulted the judges who held that if a 
member of Parliament was arrested, he should be released so that he might be free to attend 
Parliament. In Ferrers' case n543 >. a member of the House of Commons was arrested as 
a surety for the debt_of,another. The Commons sent their serg^nt, “without a writ and with 
no further authority than his mace’*, to demand Ferrers* r elease from the prisoru After 
some 'resistance, he 'was released. The Commons, then, committed the Sheriffs and th e 
gaolers to prison for contempt. The action of the Commons was upheld by the court'. The 
'privilege still exists and protects a mernber of tl^^ouse of C omm ons^ from^i^iest in civi l 
proceedings during a session of Parliament and for f orty d ays before and after a session. It 
does not apply to imprisonment on a criminal charge or for contempt.®* Further, the pri¬ 
vilege does not apply to preventive detention by order of the executive authority under statu¬ 
tory powers, e. g.^ regulation made under Defence Acts in time of war. Since the abolition, 
of impri^nment for civil debts, the privilege has become of small importance.. 

Formerly, the privilege extended to the servants of the members also but it was later 
abolished by an Act of Parliament—the Parliamentary Privileges Act, 1770. 


In India also, freedom from arrest has been limited to civil causes and has not been 
applied to arrest on criminal charges or to detention under the Preventive Detention Act.®* 
It has been held in K. Anandan Nambiar v. Chief Secretary, Covernmertt of Madras^*, that 
members of Parliament do not enjoy any special status as compared to an ordinary citizen 
in respect of valid orders of detention. 




2. Right to eTtrlurie^t rang ers .—This may be regarded as a corollary to the freedom of 
speech. The right was used in the eighteent h century maf nlvTO pT^ent rep.orts being made 
-to 6uVsi<Urs, especially to the King, oTspeeefies made in the House. In modern times it is 
~7)n1y jxercised on exceptional occasions, as for insta nce in 1 920 an d 19 22 the strangers’ and 

la dies* galleries were closed for some'months owing to the fear of disorder while the question 
of Irish Home Rule was’ urrdef~con$ideration of the House. The privilege was afso^exercis^ 
duTtng the wars of ancn939-45, when secret“sessions were hel^fVequently to discuss, 

certain important rfiaffefs. S^ret sessions are. however, to be avoided, except for impera¬ 
tive reasonTand h is necessary that the voters should be kept informed of what their represont- 
tatives are doing in the Legislature. _ 

3. Right to prohibit the publication of deba tes .—The House of Commons has the right 

■ prohibit the i^blication of reports, debates or other proceedings. The reports which 

■' appear in newspapers are, therefore, to be publish ed on suffera nce. In the eighteenth century 

members desired secrecy of debates to protect themselves from the Crown, but since the 
Reform Act of_1 8j2. the attitude of Parliament has completely changed. The publication 
of reports and proceedings of the house is now encouraged so thatOie publi^ may be informed 
of political questions. An official report of allTpeccKes is sold at the Stationery Office, which 
is commonly referred to as Hansard. -- 


In India, the Rules of Procedure in the House of the People give the Chair the poNser, 
whenever he thinks fit. of ordering the withdrawal of strangers from any part of the House 
and when the House sits in a secret session, no stranger is permitted to be present in the 
chamber, lobby or gcllaries. The only exceptions are the members of the Council of States 
(Rajya Sabha) and persons authorised by the Speaker.®* 
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In Pandit M. S. M. Sharma v. Shr i Krishna Sinh a^*. proceedings for the breach of 
privilege had been started against an editor of a newspaper for publishing tho se parts of the 
speech of a member delivered in the Bi har Legislative Assembly w hich the Sp^ker had" 
ordered to brjx puhgg d from the proceedings orthe Assembly. The editor in a writ petition 
under Article 32 ""co^ended that the House of Commons had no privilege ^ither to prohibit 
the publication of the"publicly seen and heard proceedings that took place in-tne House or even 
to prohibit the piiHication of that part of the proceedings which had heeh^dfrected f(5~be 
expunged. The Supreme Court b y a majority of four to one rejected the contention of-the^-- 
petiflbner. Das, C. J., who delivered the majority judgment, observed as follows^: 

The result of the foregoing discussion therefore is that the House of Commons had 
at the commencement of our Constitution the power or privilege of prohibiting the 
publication of even a true and faithful report of the debates or proceedings that take 
place within the House. A fortiori the House had at the relevant time the power or 
privilege of prohibiting the publication of an inaccurate version of such debates or 
proceedings. The latter part of Article 194(3) confers all these powers, privileges and 
immunities on the Houses of the Legislatures of the States, as Article 105(3) does on 
the Houses of Parliament. It is said that the conditions that prevailed in the dark days 
of British history, which led to the Houses of Parliament to claim their powers, pri¬ 
vileges and immunities, do not now prevail either in the United I^ngdom or in our 
country and that there is. therefore, no reaso^why we shou l^ adopt them in these 
democratic days. Our Constitution clearly provides that until Parliament or the State 
Legislature, as the case may be, makes a law defining the powers, privileges and im¬ 
munities of the House, its members and committees, they shall have all the powers, 
privileges, and immunities of the House of Commons as at the date of the commencement 
of our Constitution, and yet to deny them those powers, privileges and immunities, 
after finding that the House of Commons had them at the relevant lime, will be not to 

interpret the Constitution but to remake it.*’ 

4 Right of the House to regulate its own constitution .—Under this head are included the 

following four connected rights : ^ 

(a) When a vacancy in the House of Commons occurs, the writ for a bye-election is 
issued by order of the Speaker. At a general election, the writs are issued by order 
of the King, because there is no House in existence. In India, when the seat of ^ 
a member elected to the House becomes vacant, the Election_CQmmission, by,^ . 
a notification in the Gazette of India, calls upon the parliamentary constituency 
concerned to elect a person for the purpose o f filling the vac ancy. 

(h'i The House has the right to decide as to the legal qualifications of its members.” 

Jr. India Article 103 expressly provides that if any question arises as to whether 
a member of either TIouse oTParliament has become subject to any of the dis¬ 
qualifications. the question shall be referred for the decision of the President and 
his decision shall be final. The President is however requi red to act m this behalf 
according to the opinion of the Elec tion Comm ission. 

The House of Co^miihasthe righT to make such arrangements as it considers pro- 

r^r deciding dis puted ele c tions. Formerly, the House of Commons itself decid^ 
all such elections.'^^ut this method was unsatisfactory, for there was no. judicial 
determination of ase. In fact, disputed elections were settled by party vote. _ 
In 1868, the tria* • cases of disputed elections was transferred to the ^^rts. 
The*pf5Cedure is regulated by the Parliamentary Elections Act, 1688. Though 
the Hov^se has practically transferred to the law courts judicial cognizance of 
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disputed election cases, it may still, if it chooses, question the legality of any given 
election. In India, disputed elections are decided on election petitions by election 
tribunals.*® After the Constitution (Nineteenth Amendment) Act, 196^^e 
disputes relating to elections shall directly go to the High Courts. --- 

id) The House of Commons can expel or refuse to admit persons whom it deems 
unworthy to be members of the House. This is commonly done when the court 
notifies the Speaker that a member has been convicted of a misdemeanour. 

^ 5. Right to -The House has the exclusive right to regulate 

its own internal proc^din^ and to adjudicate upon matters arising within the House. Except 
in cases of ordinary crimes, the courts will not interfere in such mattersT’ In the leading case 
of Bradlaugh v. Gossel^ ^^ the Sergeant-at-arms, acting under orders of the House of Com¬ 
mons, prevented the entrance of B radlaug h to the House. Bradlaugh thereupon brought 
a suit for a declaration that the order ot the House for his exclusi^ ‘was invalid. The court 
decided against the plaintiff on the ground that the decision of the House'of Commons, on 
matters arising within its precincts, could not be controlled by the court. The latest case 
on the subject is of The King v. Sir R. F^Graham Campbell^^, In this case an application 
was made for a summons to be Issued against the'Kitchen Committee of the House of Com¬ 
mons for selling Hquor without licence. It was decided by the court that in the sale of liquor 
within the precincts of the House of Commons without a licence, the House was acting 
through its Kitchen Committee, in a matter which fell within the scope of the internal affairs 
of the House and, therefore, within the privileges of the House, so that no court of law had 
jurisdiction to interfere. The case, thus, re-affirms the principle laid down in Bradlaugh's 
case that no court of law can interfere in the right of the House to regulate its intern^ affairs. 

In India. Article J22_£xpressly provides that the validity of any proceedings shall not 
be called in question on the ground of any alleged irregularity of procedure, and no officer 
or member of Parliament in whom powers are vested by or under the Constitution for regu¬ 
lating the procedure or the conduct of business, or for maintaining order, in Parliament shall 
be subject to the jurisdiction of any court in respect of the exercise by him of those powers. 

6. Right to punish me mbers or outsiders for c'ohTen\pt. — The House of Commrvn« hoc 
powsr to enforce ns privileges ana to punish those—whether members or strangers—who in¬ 
fringe them. Each House also has power (this Is one of its privileges) to punish members 

powers ; one, to punish for the breach 
♦s privileges which are specific or defined, and the other to punish for the contempt of the 

,._.sc. What constitutes contempt is not defined but is determinable by the House May 

says that “actions which, while not breaches of any specific privilege, are offences pgainst 
its authority or dignity, such as disobedience to its legitimate commands or libels upon it 

self, its officers or its members.though often called breaches of privilege, arc more 

properly_3rstinguished as ‘contempts.’’’.” 

In parliamentary language, the term “breach ofjjrivilege" is sometimes used as a synonym 
for “contempt”. But it -is clear that a member of the House or other person may be 
adjudged by the House of Commons to be guilty of contempt without the actual infringement 
of any parliamentary privilege.” A modern text-book on English Constitutional Law 

Without attempting to distinguish in the various cases between breach of nri 
vdegc and contempt, we may give some examples of these offences drawn from parlia’ 
mentary Prec^ents. They include misconduct by strange.s , , the presence of ehher 
House ; disobedience to the rules or wishes of either House“; abuse of the righ! to 
petition (c g. a ^tition containing knowingly false statements); acceptance by a 
member of a bribe or professional fee in connection with Parliamentary business • 
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defamatory or disrespectful speeches or writings outside the House reflecting on the 
House ; statements or writings tending to bring the House ihto ocUum, contempt or 
ridicule or to lower its authority : publication of false perverted reports of debates 
(though with regard to the Commons, this is Strictly an aggravation of breach of pri¬ 
vilege in publishing reports at all) ; arresting a member of the Commons (except on 
a criminal charge) during a.session or within forty days before or after, or arresting 
a peer ; summoning a member as witness or juror (but the House usually aUows a su^ 
poena to be served outside the precinct) ; molesting a member of the House while he is 
going to or from it ; bribery or attempted bribery of a member ; attempted mtum- 
dation of members or putting pressure on members to execute their duties in a certam 
way « speeches or writings casting imputations (even though perhaps not defamatory 
at Common Law) on individual members ; obstructing officers of either House, whether 
by arrest or otherwise, while in the execution of their duty ; molestmg or taking judicial 
proceedings against officers of either House in connection with their official conduct ; 
obstructing or molesting, etc., witnesses summoned to either House or a committee 

thereof.** 


It mav be relevant here to point out that there is a controversy over the issue whether 
the power to punish for its contempt is enjoyed by the House of Comiimns be<»use of its 
teing a superior court or as a privilege of Parliament. The Supreme C^urt of 
amined this question at length and the majority opinion is that the power to punish for con¬ 
tempt and non-interference of the courts in the matter of contempt was enjoyed because of 
thT House of Commons being part of the High Court of Parliament is a supenor court and 
th* general warrants issued by it cannot be subjected to the close scrutiny, just as simile 
wa'rrants issued by the other superior courts of record are held to be exempt from such 
Tetutiny.** The minority opinion held that the right to commit for contempt was enjoyed 

as a privilege.*’ 

Law Courts and Privileges.—There has been in the past acute controversy between the 
House of Commons and the courts over the issue of privileges. After a ^nes of couluct 
between the House and the courts it now appears that the controversy can be taken to have 
been settled to a large extent by agreement between the Judicature and the House of Commonj^ 

The following propositions have emerged : 

(a\ Each House of Parliament is the sole judge of the question whether any of its 
privileges has been infringed ; but whether a House does in fact possess a parj^' 
cular privilege is a question for the courts to decide. 

Neither House alone is competent to declare the extent of its privilege and this 
is subject to judicial determination. 

if in exercise of its power to punish a person for its contempt, it commits a person 
for contempt of privilege which is not specified in the warrant, e. g., unspeaking 
warrant the fcourts are powerless and they have no power to examine its legality. 

While the mere pronouncement by the House of Commons that it has a Mrtain 
• u/iii TifTt be accepted by a court as conclusive ; but once it is established 

toTa matter is within the privilege of the House, the court will not interfere with 

its exercise. » ... ja.. 

If a House issues a special warrant, it would be open to the court to consider 

whether the reasons set out in the warrant amount to contempt or not. 


0 >) 


(: 


id) 


ie) 


Krishna Sinha**, referred 
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of the House under Article 194(3) are subject to the provisions of Part in of the Constitution. 
In support of his contention the-petitioner relied on the Supreme Court decisionun Gunnupqti 
Keshavum Reddi v. Nafisul Hasarp^. In that case Homi Mistry was arrested at his Bombay 
r^V nce un der a warr^tTssued by the Speaker of the U. P. Assembly for contempt of the 
house and was flown to Lucknow and kept in a hotel in the Speaker’s custody. On his ap¬ 
plying for a writ of habeas corpus^ the Supreme Court directed his release as he had not been 
produced before a magistrate within 24 hours of his arrest as provided in Article 22(2). This 
decision, therefore, indicated that Article 194 (or Article 105) was subject to the articles of 

Part HI of the Constitution. 


In the Sharma case the majority judgment did not follow the decision in Cunnupati's 
case and h^ld that the privileges under Article 194 would not be subject to the Fundamental 
Rights declared in Part III of the Constitution. It was however, pointed out that a law made 
by the State Legislature in pursuance of the earlier part of Article 105(3) or of Article 194(3) 
will be .. iaw made in exercise of its ordinary legislative powers and hence if such a law takes 
away or abridges any of the Fundamental Rights it will contravene the provision of ArUdc 
13(2) and will be void to the extent of such contravention. 

In In re Powers. Privileges and Immunities of the State Legislature’’'^, the proposition 
laid down in Sharma's case was explained not to mean that in all cases the privileges shall 
override the Fundamental Rights. The majority opinion in that case said : 

We do not think it would be right to read the majority decision as laying down 
a general proposition thatVwhenever there is a conflict between the provisions of the 
latter part of Article 194(3) and in all the provisions of the fundamental rights guaranteed 
by Part III the latter must always yield to the former, n The majority decision, therefore, 
be taken to' have settled only that A rticle _19(l)(fl) would not apply and Article 21 wo^^” 

ComnUttee of privileges.—The rules of such House provide for a committee of privileges. 
The matter of breach of privilege or contempt is referred to the committee of privileges. The 
'ommittce has power to summon members or strangers before it. Refusal to appear or to 
•wer or knowingly to give false answers is itself a contempt. The committee’s recom¬ 
mendations are reported to the House which discusses them and gives its own decision. 


r. 


Interpretation.—/« re Powers. Priviliges and Immunities of State Legislature’*, 
And certain other cases, the various clauses of Article 194 which relate to the privileges, 
nower^s and immunities have been interpreted extensively in the light of other provisions of 
the Constitution The interpretation of Article 194 fully applies to this ar- also. 
Comments under Article 194 may accordingly be referred to m studying this 


106 Salaries and allowances of members. —Members of either House 
of ParUament shall be entitled to receive such salaries and allowances 
ac mnv from time to time be determined by Parliament by law and, until pro- 
in that respect is so made, allowances at such rates and upon such condi¬ 
tion^ as wefe immediately before the commencement of this Constitution appli¬ 
cable in the case of members of the Constituent Assembly of the Dominion 

of India. 

A member of Parliament now draws Rs.500 as monthly salary in addition to Rs 50 
every day of the Parliament session. He is also entitled to certain facilities like free 
railway travel, travelling allowance, medical facilities for himself and his family, housing 
telephone and postal facilities.”* 


I7t 


70 l®54CriIJ 

71. A1 e 19^5 SC 745. 765. 
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in? Provisions as to introducti on and pas su-„ - 

the pr^sions <it Article*! wim respecv to !vWy BiUs and other 

financial Bills, a Bill may originate in eit her House of Parliament . 

<2^ Subiect to the provisions of Articles 108 and 109, a Bill shaU not be 
A havf- been Dossed bv the Houses of Parliament unless it has been 

agreed to by both Houses, either without amendment or with such amendments 
only as are agreed to by both Houses. 

(3) A Bill pending in Parliament shall not lapse by reason of the pro- 
rogation of the Houses. 

(4) A Bill pending in the Council of States which has ^^t 

the House of the People shall not lapse on a dissolution of the House of the 

People. 

(5) A Bill "which is pending in the House of the People, or which 
House of the People. 

Of the main functions of Parliament The leg slat vep^ P ^ ^ 

?Jwnl!t^^rof pro^'dureThicl^^^H^ " The Constitution, in this 

chapterd^'s do^n certain basic rules dTprocedure. 

. ^ -,,i- as to the initiation of legislation in Parliament. It enacts 

tu^lause (1) provid —onev Bills may be introduced in either House of Parliament, 

that all Bills, except flnancia ^^^^^ to fiscal matters such as Bills authorising expenditure of 

monerouroTrne Consolidated Fund of India or levying taxes, and can only be introduced 
in the House of the People. 

Clause (2) provides that every Bill needs the agreement of both Houses. If <here is a 

disagreement ot be deemed to have been passed by both Houses. There 

or over amendmen s, when a Bill will be deemed to have been passed by both Houses 

are two ° ^„ent between them over the Bill. The first exception relates to 

notwithstanding ^ Article 109. These are governed by a special procedure which 

money ^ ® j*y agreement of the Council of States to the provisions contained 

dispenses wi . exceotion is provided in Article 108 which provides for the passage of a 

therein. The ; joint sitting of the two Houses. 

Bill, other than a money oui» ai a ju 

r'\ (1) and (2) indicate the respective roles of the two Houses in the law-making 

Clauds t^^s^i^ution. it will be seen, does not confer the same powers on both Houses. 

Th°,.Towers of the Council of States or the Rajya Sabha are restricted in two ways. Firstly. 
1 ne po initiate money or financial Bills and, secondly, its consent is dispensed with 

It has no po ^ Other Bills, even if not consented to by the Council of States, may 

become °la^ if passed at a joint sitting in which the members of the House of the People 

numerically dominate. 

Clauses (3). (4) and (5) of the article describe the extent to which the pending legis¬ 
lative business lapses by prorogation of the Houses or dissolution of the House of the 


73, Article 118* . 

74. For complete definitions, Arti 


cles 110 and 117. 
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People. Prorogationr as we have noted, brings to an end not the existence, but a session of 
Parliament. Prorogation has no effect on Bills pending in Parliament. They do not lapse 
and may be continued in the next session. The Indian rule, it will be observed, makes a 
distinct departure from the English convention. In England, prorogation ends the session 
of both Houses simultaneously and terminates all pending business. These Bills must, there- 
;ore, begin at the earliest stage when Parliament is summoned again.’* 

Dissolution of the House takes place at the end of every 5 years and may take place 
earlier also if the Prime Minister so desires. The extent to which the legislative business 
lapses is stated in clause (5). Bills which are pending in the House of the People lapse. They 
are not kept alive for the new House. Further, a Bill which has been passed by the House of 
the People, but is pending in the Council of States, lapses on the dissolution of the House 

of the People. 

It has been held that Article 107(5) is exhaustive and accordingly only such Bills as are 
pending before the House of the People are affected. Thus, a Bill which has passed all the 
stages in the two Houses and is awaiting the assent of the President does t>ot lapse on the 
dissolution of the House of the People. In Purushothaman Nambudri v. State of Kererla'’*, 
the Supreme Court held the law valid, although the Governor had given his assent to the 
Bill after the dissolution of the Legislative Assembly. 

Clause (4), which is more in the nature of an explanatory provision, makes it clear that 
where a BUI is pending in the Council of States and the same has not been passed by the House 
of the People, it shall not lapse on the dissolution of the House of the People. 

108. Joint sitting of both Houses in certain cases.—(1) If after a Bill has 
been passed by one House and transmitted to the other House— 

id) the Bill is rejected by the other House ; or 

ib) the Houses have finally disagreed as to the amendments to be made 
in the Bill ; or 

(c) more than six months elapse from the date of the reception of the 
Bill by the other House without the Bill being passed by it, 

‘he President may, unless the Bill has lapsed by reason of a dissolution of the 
House of the People, notify to the Houses by message if they are sitting or by 
public notification if they are not sitting, his intention to summon them to 
meet in a joint sitting for the purpose of deliberating and voting on the Bill : 

Provided that nothing in this clause shall apply to a Money Bill. 

(2) In reckoning any such period of six months as is referred to in clause 
li), no account shall be taken of any period during which the House referred 
p in sub-clause (c) of that clause is prorogued or adjourned for more than four 

" consecutive days. 

(3) Where the President has under clause (1) notified his intention of 
summoning the Houses to meet in a joint sitting, neither House shall proce^ 
farther with the Bill, but the President may at any time after the date ofy^ 
notification summon the Houses to meet in a joint sitting for the mxpose 
specified in the notification and, if he does so. the Houses shall meet acc^vSingly. 

(4) If at the joint sitting of the two Houses the Bill, withystich amend- 
.uents, if any, as are agreed to in joint sitting, is passed by g^^ajority of the 


75. May, Parliamentary Practice, 16th 76. AIR ^962 SC 694; 1962 Supp 1 
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total number of members of both Houses present and voting, it shaU be deem^ 
for the purposes of this Constitution to have been passed by both Houses ; 

Provided that at a joint sitting— 

(a) if the Bill, having been passed by one House, has not been passed 
by the other House with amendments and returned to the House 
in which it originated, no amendment shall be proposed to the 
Bill other t^^Ti such amendmenU (if any) as are made necessary by 
the delay in the passage of the Bill ; 

(h) if the Bill has been so passed and returned, only such amendments 
as aforesaid shall be proposed to the Bill and such other ^end- 
ments as are relevant to the matters with respect to which the Houses 

have not agreed ; 

and the decision of the person presiding as to the amendments which are admis¬ 
sible under this clause shall be final. 

(5) A jomt sitting may be held under this article and a Bill passed thereat 
notwithstanding that a dissolution of the House 

since the President notified his intention to summon the Houses to meet therein. 

This article lays down the procedure or machinery for resol^g t 

two Houses of Parliament. It will be recalled that ‘h® ^ e “ 

that every Bill, other than a money Bill, must be assented to by both H^ses. If there is 
mL^eement l^twecn the two Houses, the Bill will not be deemed to have been passed, un ^ 

at a Joint sitting of the two Houses in accordance with the provision of this 

article. 

The two Houses wiU be deemed to be in disagreement if— 

(0 having been passed by one House, a BUI U rejected by the other ; 

r-ravine been passed by one House, it is not passed by the other House and more 
th^six months elap« from the date of the reception of the Bill by the other 

House ; 

/• ^ K.viocr been oassed by one House, it is passed with amendment by the other Houm, 
but the originating House refuses to assent to one or more of these amendments 
and the other House refuses to give way. 

Xn resolve the conflict, the President is empowered to notify to the Houses by a message 
. tention to summon them to meet in a joint sitting for the purpose of deli^rating 
of his il, If the Houses are not sitting, the President wUI announce his mten- 

T Z ZbZ notia^tion to summon them to meet in a joint sitting. Whtxe the President 

I Itia^ to tatention of summoning both the Houses to meet m a joint sitting neither 
has notified ms ^fjer the date of the above notification. 

House shall proceed further with the Bill. At any ^e alter t speciBed 

the President may summon the U1 is pasSd^y a majority 

in the notiBcation. If at the^in si mg present and voting, it shall be deemed to 

of the total number ° . i-hit sitting of two Houses, no new amendments 

have been passed by both Hous«. A J ‘ pasLge of the Bill shall be allowed. This 

"irnt maTe ^ri^rmrer^’^^V In The pLsage of the BUI. 

-X-Bon n^a^P‘ry rremn^pre^m-^L^Xi 

Tn Ar'llcirno which aims at the giving of predominance to the Lower House in the matters 
of expenditure and taxation. 
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Clause (5> makes it clear that a joint sitting of the two Houses can be held notwith¬ 
standing that a dissolution of the House of the People has intervened since the President noti¬ 
ced his intention to summon the Houses to meet in a joint sitting. 


At a joint sitting of the two Houses the Speaker of the House of the People or in his 
absence such person as may be determined by rules of procedure, presides.’’ 

Sp^ial procedure in respect of .Money WUs.—<1) A M oney Bill 
shall not be' introduced 



) After aJMoney Bill has been passed by the House of the People it shall 
be t^'ffT^^ rnUted to the Council of States fo r its recommendations and the Council 
of StateTshall within a period of fourteen days from the date of its receipt of the 
Bill return the Bill to the House of the P eople w ith its recommendations and 
the House of the People rhay thereupon citherliccept or reject all or any of the 
recommen^tions of the Council of States. .— 

If the House of the People accepts any of the recommendations of the 
Council of States, the Money Bill shall be deemed to have b^n passed by bo^h 
Houses with the amendments recommended by the Council of States and 
ac^pted by the Ho use of the Peopl e.' 

\4)''i/the House of the People does not accept any of the recommendations 
of the Council of States, the Money Bill shall be d_eemed to have been passed 
bv both Houses in the form in which it was pa ssed by the House of the People 
wilhout^ny of the amendments recommended by t^ Council of State s. 

If a Money Bill passed by the House of the People and transmitted 
to the Council of States for its recommendations is not returned to the^ouse 
of the People within the said period of/ourte^n day.s,. U shall be' deemed to 
have been passed by both Houses at the expiration of the said period in the form 
in which it was passed by The House of the People. 


SpeciaLj^rocedure of money Biils .—This article lays down the special procedure in respect 
of money BiHs^ AT inbney Bill ir^hned in Article 110 and we have already noted that a 
money Bill can only be introduced in the House of the People.’* After it has been passed by 
the House of the People, it has to b e transmitted to the Council of States for its recommenda¬ 
tions and the Council of States must return the Bill to the House~onhe People within a 
period of fourteen days from the^ate ol rec^pt of the Bill with its recommendations. If 
it is not returned'within that period, it should be tTeemed to have been passed by both the 
Houses in the form in which it was passed by the House of the_Pe$ple. It will be noted that 
unlike other Bills, money Bills are not required to be passed, by-the Cou iicjl of State s. That 
House only gives its recommendations. The House of the People may'ac^pt orTeject all or 
any of the recommendations of the Council of States. If the House of the People accepts any 
of the recommendations of the Council of States, the money Bill shall be^deemed to have been 
passed by both Houses with the amendments recommended by the Council of Srthes and 
accepted by the House of the People. On the other hand, if the House of the People does 
not accept any of the recommendations, the money Bill shall be deemed to have been passed 
by both the Houses in the form in which it was passed by the House of the People without any 
of the amendments recommended by the Council of States. 


When a money Bill is presented to the President for his assent, the Constitution requires 
that the President shall declare that either he assents to the Bill or that he withholds his assent 
therefrom. In respect of Bills other than money Bills, the President has also the power to 
return the Bill to Parliament requesting it to reconsider the Bill in such manner as he may 
recommend in his message. Obviously, no President may return a money Bill once it has been 
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presented to him for assent in the manner prescribed in the Constitution. These provisions 
regarding money Bills have thus clearly established the control of the House of the People 
in financial matters. 


110. Definition of “Money Bills”.—(1) For the purposes of this Chapter, 
a Bill shall/be deemed to be a Money Bill if it cont^ns only provisions dealing 
with all o/ any of the following matters, namely ^ 

the imposition, abolition, remission, alteration or regulation of any 
tax : 


{b) the regulation of the borrowing of money or th*e giving of any 
guarantee by the Government of India, or the amendment of the 
law with respect to any financial obligations undertaken or to be 
undertaken by the Government of India ; 


(c) the custody of the Consolidated Fund or the Contingency Fund 
of India, the payment of moneys into or the withdrawal of moneys 
from any such Fund ; 

id) the appropriation of moneys out of the Consolidated Fund of 
India ; 

(e) the declaring of any expenditure to be expenditure charged on the 
Consolidated Fund of India or the increasing of the amount of 
any such expenditure ; 

(/) the receipt of money on account of the Consolidated Fund of 
India or the public account of India or the custody or issue of such 
money or the audit of the accounts of the Union or of a State ; or 

(g) any matter incidental to any of the matters specified in sub-clauses 
(a) to (f). 

(2) A Bill shall not be deemed to be a Money Bill by reason only that it 
nrovides for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licences or ^es for services rendered, or by 
reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, the decision 
of the Speaker of the House of the People thereon shall be final. 

(4) There shall be endorsed on every Money Bill when it is transmitted 
to the^Council of States under Article 109, and when it is presented to the 
President for assent under Article 111, the certificate of the Speaker of the 
House of the People signed by him that it is a Money Bill. 


This article defines a money Bill. A money BUI is a Bill which contains only provisions 
dealing with one or more of the matters specified in seven sub-clauses of icicle 110(1). These 
include Bills dealing with the imposition, abolition, remission, alteration or regulation of 
taxes ; appropriation of moneys out the consoilidated fund ; the borrowing of money 
and making certain expenditure charged on the Consolidated Fund of India , the giving of 
guarantees ; tiie custody of the Consolidated Fund, etc., the receipt, custody, issue or audit of 
public accounts and also matters incidental to th matters mentioned above. The word “only’* 
above is very significant, because any extraneous matters other than those mentioned above and 
which may not be incidental to such matters will take the Bill out of the category of money 
Bills What is an incidental matter is an issue of some controversy. But the enacting 
formula, the commencement clause, the repeal clause and clauses dealing with conclusion and 
determination, etc., and providing penalties, etc., may be treated as matters incidental thereto. 
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Further, it is expressly provided that a Bill is not a money Bill if it deals only with— 

(/) the imposition of fines or other pecuniary penalties ; or 

• 

(/7) the payment of fees for licences or fees for services rendered ; or 

(m) imposition, abolition, remission, alteration, or regulation of any tax by any local 
authority or body for local purposes. 

If any question arises whether a Bill is a money Bill or not, the decision of the Speaker 
of the House of the People thereon shall be final. Clause (4) requires that there shall be 
endorsed on every money Bill, when it is transmitted to the Council of States under Article 
109 or when it Is presented to the President for assent under Article 111, the certificate of the 
Speaker of the House of the People signed by him that it is a money Bill. 

111. Assent to Bills.—When a Bill has been passed by the Houses of 
Parliament, it shall be presented to the President, and the President shall declare 
either that he assents to the Bill, or that he withholds assent therefrom : 

Provided that the President may, as soon as possible after the presentation 
to him of a Bill for assent, return the Bill if it is not a Money Bill to the Houses 
with a message requesting that they will reconsider the Bill or any specified 
provisions thereof and, in particular, will consider the desirability of intro¬ 
ducing any such amendments as he may recommend in his message, and when 
a Bill is so returned, the Houses shall reconsider the Bill accordingly, and if 
the Bill is passed again by the Houses with or without amendment and presented 
to the President for assent, the President shall not withhold assent therefrom. 

Parliament cannot legislate without the concurrence of all its parts and, therefore, the 
assent of the President is required. After a BUI has been passed through all its stages in the 
two Houses of Parliament, it is sent to the President for his assent, and the President shall 
declare either that he assents to the Bill or that he withholds assent therefrom. The proviso 
to this article requires that the President may, as soon as possible after the presentation to 
him of a Bill for assent, return the Bill, if it is not a money Bill, together with a message re¬ 
questing that the Houses will reconsider the Bill or any specific provisions thereof and, in 
particular, will consider the desirability of introducing any such amendments as he may 
recommend in his message. The Houses, it is further provided, shall reconsider the Bill in 
the light of the Presidential message, but if the Bill is passed again by the Houses, it shall be 
presented to the President for assent and the President shall have no power to withhold his 
assent therefrom. It may be noted here that the Queen in England has the legal right to 
veto a Bill, but the right has not been exercised since the reign of Queen Anne. It may be said 
to have fallen into disuse as a consequence of ministerial responsibility. Veto could only 
be exercised on ministerial advice and no Government would wish to veto Bills for which 
it was responsible or one for the passage of which it had afforded facilities through Parlia¬ 
ment.’* 


PROCEDURE IN FINANCIAL MATTERS ^ 

112. Annual financial statement.—(1) The President shall in respect of 
every financial year cause to be laid before both the Houses of Parliament 
a statement of the estimated receipts and expenditure of the Government of 
India for that year, in this Par4 referred to as the “annual financial statement”. 

(2) The estimates of expenditure embodied in the annual financial statement 
shall show separately— 

(a) the sums required to meet expenditure described by this Consti¬ 
tution as expenditure charged upon the Consolidated Fund of 
India ; and 


79. Wade, Corutitutionai Law^ 16lh Ed., p. 125. 
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(Jy) the sums required to meet other expenditure proposed to be made 

from the Consolidated Fund of India, 

* 

and shall distinguish expenditure on revenue account from other expenditure. 


(3) The following expenditure shall be expenditure charged on the Con¬ 
solidated Fund of India— 


{d) the emoluments and allowances of the President and other expendi¬ 
ture relating to his office ; 

ib) the salaries and allowances of the Chairman and the Deputy Chair¬ 
man of the Council of States and the Speaker and the Deputy Speaker 
of the House of the People ; 

(c) debt charges for which the Government of India is liable including 
interest, sinking fund charges and redemption charges, and other 
expenditure relating to the raising of loans and the service and 
redemption of debt ; 

The salaries, allowances and pensions payable to or in respect of 
Judges of the Supreme Court, 

(n) the pensions payable to or in respect of Judges of the Federal Court, 

(i7/) the pensions payable to or in respect of Judges of any High Court 
which exercises jurisdiction in relation to any area included in 
the territory of India or which at any time before the commence¬ 
ment of this Constitution exercised jurisdiction in relation to any 
area included in *[a Governor’s Province of the Dominion of 

India] ; 

(e) the salary, allowances and pension payable to or in respect of the 
Comptroller and Auditor-General of India ; 

(/) any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal ; 

(^) other expenditure declared by this Constitution or by Parlia¬ 

ment by law to be so charged. 


113. Procedure in Parliament with respect to estimates.—(1) So 
the estiinates as relates to expenditure charged upon the Consolidated Fund of 
India shall not be submitted to the vote of Parliament, but nothing in this clause 
shall be construed as preventing the discussion m either House of Parhament 

of any of those estimates. 

(2^ So much of the said estimates as relates to other expenditure shall 
Up- submitted in the form of demands for grants to the House of the People, 
the House of the People shall have power to assent, or to refuse to assent, 
to any demand, or to assent to any demand subject to a reduction of the amount 

specified therein. 

(3) No demand for a grant shall be made except on the recommendation 
of the President. 


114 Appropriation Bills.—(1) As soon as may be after the grants under 
Article 113 have been made by the House of the People, there shaU be introdu^d 
a Bill to provide for the appropriation out of the Consohdated Fund of India 

of all moneys required to meet— 

(a) the grants so made by the House of the People ; and 


* Subs, by the Constitution (Seventh 
Amendment) Act. 1956, S. 29 and Sch., 


for *‘a Province corresponding to a State 
speciSed in Part A of the First Schedule” . 
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(b) the expenditure charged on the Consolidated Fund of India but 
not exceeding in any case the amount shown in the statement pre¬ 
viously laid before Parliament. 

(2) No amendment shall be proposed to any such Bill in either House 
of Parliament which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of India, and the decision of the person 
presiding as to whether an amendment is inadmissible under this clause ^all' 
be final. 

(3) Subject to the provisions of Articles 115 and 116, no money shall be 
withdrawn from the Consolidated Fund of India except under appropriation 
made by law passed in accordance with the provisions of this article. 

115. Supplementary, additional or excess grants.—(1) The President 
shall— 

(d) if the amount authorised by any law made in accordance with the 
provisions of Article 114 to be expended for a particular service 
for the current financial year is found to be insufficient for the 
purposes of that year or when a need has arisen during the current 
financial year for supplementary or additional expenditure upon 
some new service not contemplated in the annual financial state¬ 
ment for that year, or 

(b) if any money has been spent on any service during a financial year 
in excess of the amount granted for that service and for that year, 

cause to be laid before both the Houses of Parliament another statement show¬ 
ing the estimated amount of that expenditure or cause to be presented to the 
House of the People a demand for such excess, as the case may be. 

(2) The provisions of Articles 112, 113 and 114 shall have effect in relation 
to any such statement and expenditure or demand and also to any law to be 
made authorising the appropriation of moneys out of the Consolidated Fund 
of India to meet such expenditure or the grant in respect of such demand as they 
have effect in relation to the annual financial statement and the expenditure 
mentioned therein or to a demand for a grant and the law to be made for the 
authorisation of appropriation of moneys out of the Consolidated Fund of 
India to meet such expenditure or grant. 

116. Votes on account, votes of credit and exceptional grants.—(1) Not¬ 
withstanding anything in the foregoing provisions of this Chapter, the House 
of the People shall have power— 

(а) to make any grant in advance in respect of the estimated expendi¬ 
ture for a part of any financial year pending the completion of 
the procedure prescribed in Article 113 for the voting of such grant 
and the passing of the law in accord..nce with the provisions of 
Article 114 in relation to that expenditure ; 

(б) to make a grant for meeting an unexpected demand upon the 
resources of India when on account of the magnitude or the in¬ 
definite character of the service the demand cannot be stated with 
the details ordinarily given in an annual financial statement ; 

(c) to make an exceptional grant which forms no part of the current 
service of any financial year ; 
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and Parliament shall have power to authorise by law the withdrawal of moneys 
from the Consolidated Fund of India for the purposes for which the said grants 
are made. 


(2) The provisions of Articles 113 and 114 shall have effect in relation to 
the making of any grant under clause (1) and to any law to be made under 
that clause as they have effect in relation to the making of a grant with regard 
to any expenditure mentioned in the annual financial statement and the law 
to be made for the authorisation of appropriation of moneys out of the Con¬ 
solidated Fund of India to meet such expenditure. 

Financial procedure : Supply or expenditure.—Articles 112 to 116 relate to the pro¬ 
cedure for the supply or grant of money which is to be followed in Parliament.*® In financial 
matters the President is required to lay before both the Houses of Parliament an annual financial 
statement, commonly called the budget. This statement gives out the estimated income 
and expenditure for the year. The estimates of expenditure show separately the sums charged 
upon the Consolidated Fund of India and the sums reqifired to meet other expenditure out 
of the Consolidated Fund. The sums on revenue account are to be distinguished from other 
expenditure. There are charged on the Consolidated Fund of India : 

(/) the salary and allowances, etc.y of the President ; 

(i7) debt charges, including interest, sinking fund and redemption and cost of raising 
loans ; 

((Yi) salary, allowances and pension payable to the Comptroller and Auditor-General 
of India ; 

(iV) salaries, allowances and pensions of the Judges of the Supreme Court ; 


(v) pensions of the Judges of the^High Courts ; 

(I'O salaries and allowances of the Chairman and Deputy Chairman of the Council 
of States and the Speaker and Deputy Speaker of the House of the People ; 

(wY) the sums required to meet any judgment or award of any court or arbitral tribunal , 
and 

(viYi) any other expenditure charged by the Constitution or any Union Act on the Con¬ 
solidated Fund.®* 


The expenditure which is charged on the Consolidated Fund of India is not submitted 

. rJte o^ 

r: -Tnor;^ .e Peop£. The Hot^e - - PeoP^as - 

assent to any demand, or ^ assent to any Expenditure or 

fied therein. Private statement for any head of expenditure. Thus the maxi- 

increase the amoun spe service is in the control of the Executive. This is 

mum ^^^English practice. In England no proposal for the expenditure of public 

::v:re carbe'mad^ the recommendation of the Executive. 

w sanction for appropriating the necessary funds for meeting the 

^^t^7e forthe current financial year out of the Consolidated Fund. Accordingly, after 
expenditure fo House of the People, a Bill known as the Appropriation 

the grants have House The Bill specifies : (O all the grants made by the House of the 

Bill is introdu^d n th^ House.^^^^ Fund charges as shown in the statement previously laid 
People and ()h can be proposed to the Appropriation Bill which will 

before Parhame . amount or altering the destination of any grant or of varying 

Ite amounf^f any ex^nditure charged on the Consolidated Fund. The Constitution does 

also Articles 202-206 relating 
to the State Legislatures. 


and 322. 


81. S« Article 145(3), 148(6), 275(1) 
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not permit any withdrawals from tne Consolidated Fund in excess of the amount provided 
in the Appropriation Act. The Legislation for raising funds through taxation is contained 
in the Annual Finance Act. 


Votes on Accounts.—Unless the Appropriation Act is passed no money can be with¬ 
drawn from the Consolidated Fund. But if the Appropriation Act is not passed before the 
beginning of the new financial year, i. e., April 1, there would be no money for the Executive 
to spend. Provision has, therefore, been made in the Constitution for allotting a limited 
sum out of the Consolidated Fund to the Executive to be spent on services and other items 
until the Appropriation Act is finally passed by Parliament. 

Supplementary Grants.—If the amount authorised by the Appropriation Act to be 
expended for a particular service in the current financial year is found to be insufficient for the 
purpose of that year, or when a need has arisen for any additional expenditure, a supple¬ 
mentary estimate has to be introduced in Parliament. The procedure in relation to the 
annual budget is applicable to the supplementary grant. 

Votes of credit and exceptional grants.—A vote of credit is a grant obtained for meeting 
an unexpected demand upon the'‘resources of the Government when, on account of the 
magnitude or indefinite character of the service, the demand cannot be stated with the details 
ordinarily given in the Annual Financial Statement. An exceptional grant is a grant which 
forms no part of the current service of any financial year. There have been no instances, since 
the Constitution came into force, of votes of credit or exceptional grants having been ob¬ 
tained from Parliament. 

Control by Parliament.—Financial control by Parliament is exercised in two stages. 
viz., the stage of proposals and the stage of results. The first stage involves the formulation 
of Government policies and of financial proposals for implementing them, which includes. 
inter alia, the imposition of taxes and the voting of money for public services. Here the 
Legislature serves as the grand forum of debate. The second stage, viz., that of results, is 
also equally important, because it is only by careful control of the moneys spent and the 
manner of their expending that the financial stability of the country can be maintained. This 
is the stage in which Parliament, through its Public Accounts Committee, conducts an ex¬ 
amination of the public accounts of the Union as compiled by the accounts officers responsible 
for their preparation and of the reports of the Comp.roller and Auditor-Genera! on these 
accounts.** 


The responsibility for auditing the accounts of public departments and of seeing that 
funds voted for one purpose are not used for another purpose rests upon the Comptroller 
and Auditor-General of India and his department. Any transfer of funds from the purpose 
for which they were voted to another purpose is illegal. The importance of his office is such 
that his salary, like those of the judges of the Supreme Court, is charged on the Consolidated 
Fund of India. He can only be removed from his office in a like manner and on the like 
grounds as a judge of the Supreme Court. 


^ Special provisions as to financia l Bi lls.—(I) A Bill or amendment 

making provision for any of the matfefs~specifie3 in sub-clauses {a) to (/) of 
clause (1) of Article 110 shall not be introduced or moved except on the recom¬ 
mendation of the President and a Bill making such provision shall not be intro¬ 
duced in the Council of States : 


82. There is another committee of the 
House of the People known as the Estimates 
Committee which examines the details of the 
estimates presented to the House in the 
budget. The purpose is (1) to report what 
economies, improvements in organisational 
efficiency or administrative reform, consis¬ 
tent with the policy underlying the estima¬ 


tes, may be effected ; (2) to suggest alter¬ 
native policies in order to bring about 
efficiency and economy in administration ; 
(3) to examine whether the money is well 
laid out within the limits of tJie policy em¬ 
ployed in the estimates; and (4) to suggest 
the form in which the estimates should be 
presented to Parliament. 
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Provided that no recommendation shall be required under this clause for 
the moving of an amendment making provision for the reduction or abolition 
of any tax. 


(2) A Bill or amendment shall not be deemed to make provision for any 
of the matters aforesaid by reason only that it provides for the imposition of 
fines or other pecuniary penalties, or for the demand or payment of fees for 
licences or fees for services rendered, or by reason that it provides for the im¬ 
position, abolition, remission, alteration or regulation of any tax by any local 
authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would involve 
expenditure from the Consolidated Fund of India shall not be passed by either 
House of Parliament unless the President has recommended to that Houjse 
the consideration of the Bill. 

Financial Bills.f—The distinction between a money Bill and a financial Bill should be 
noted. A money Bill is a Bill which contains solely the matters specified in Article 110. 
Thus a Bill only imposing new taxes is a money Bill and so is an appropriation Bill a money 
Bill. A financial Bill is a Bill in which certain matters extraneous to those that are strictly 
of a financial nature are also included.! In other words, a financial Bill, apart from dealing 
with one or more of the matters set out in Article 110, deals with other matters also. V A 
financial Bill is a money Bill to which have also been added provisions of general legislation. 
As a matter of description all money Bills are financial Bills but all financial Bills are not 
money Bills. “Financial Bills are those that contain any or more of the subjects of money 
Bills and also other matters not of an incidental nature”. 


In regard to financial Bills, clause (I) lays down two conditions : (i) that it cannot be 
introduced or moved except on the recommendation of the President, and («) it cannot be 
introduced in the Council of Slates. There is one exception where no recommendation of the 
President is necessary, and that is, where the Bill proposes for the reduction or abolition 
of a tax. The recommendation of the President will be a guarantee that the Government 
accepts responsibility for the charge. 


Once a Bill is validly introduced in the House, it remains pending in the Legislature 
even when it is referred to tlie Select Committee. There is. therefore, no question of the 
Bill being introduced again after the Select Committee has submitted its report. Even if 
the Bill is modified or redrafted by the Select Committee that will make no How¬ 

ever if the Bill is modified or redrafted while it is under consideration of the Select Com- 
mittee, there is amendment of the Bill at that stage. If an amendment is introduced at that 
stage, prior sanction of the President will be necessary for introduction of such an amend¬ 
ment. 


As in the case of money Bills, it is expressly provided that a Bill is not a financial Bill 
if it deals with— 

(0 the imposition of fines or other pecuniary penalties, or 
(») the payment of fees for licences or fees for services rendered, or 

(m) the imposition, abolition, remission, alteration or regulation of any tax by any 
local authority or body for local purposes. 


A financial Bill in India is as good as an ordinary Bill as regards the procedure for its 
is concerned, except that a financial Bill requires the recommendation of the President 
tefore^it is introduced in the House of the People and it cannot be introduced in the Upper 
Camber \ Financial Bills in India have to be introduced, like other Bills, through a formal 


o-a ^ V Kamath v. A". 

Bahga & Co. (1969) I SCO 255 : AIR 1969 
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motion for leave to introduce, but any member can object to leave to introduce being granted 
on the plea that the recommendation of the President has not been obtained. 

A financial Bill cannot be introduced in the Council of States. Nor can It be moved 
in ihe House of the People except on the recommendation of the President. 


Financial Bills and money Bills have the following two common characteristics— 

('/) they cannot be introduced in the Council of States ; 

(iV) they can be moved or introduced in the House of the People only on the recom 
mendation of the President. 


The two differ in their procedure ; a money Bill is passed in accordance with the pro¬ 
cedure laid down in Article 109, but a financial Bill has to be passed according to the ordinary 
procedure.^ 

Bills involving expenditure.—There is another variety of financial Bills, i. e.. Bills which 
are described in clause (3) of Article 117. These are Bills which, if passed and brought into 
operation, would involve expenditure from the Consolidated Fund of India. They are 
different from Bills given in Article 117(1), inasmuch as such Bills can be introduced in 
the Council of States and need the recommendation of the President not at the time of in¬ 
troduction but only at the time of the passing of the Bill—technically speaking, before the 
motion for passing is made. 


PROCEDURE GENERALLY 

118. Rules of procedure.—(1) Each House of Parliament may make 
rules for regulating, subject to the provisions of this Constitution, its procedure 
and the conduct of its business. 

(2) Until rules are made under clause (1), the rules of procedure and 
standing orders in force immediately before the commencement of tliis Consti¬ 
tution with respect to the Legislature of the Dominion of India shall have 
effect in relation to Parliament subject to such modifications and adaptations 
as may be made therein by the Chairman of the Council of States or the Speaker 
of the" House of the People, as the case may be. 

(3) The President, after consultation with the Chairman of the Council 
of States and the Speaker of the House of the People, may make rules as to 
the Procedure with respect to joint sittings of, and communications between, 
the two Houses. 

(4) At a joint sitting of the two Houses the Speaker of the House of the 
People, or in his absence such person as may be determined by rules of pro¬ 
cedure made under clause (3), shall preside. 

Every deliberative body needs rules of procedure to expedite business and also to protect 
the fight of free speech from abridgment or abuse. Article 118 of the Constitution empowers 
each House of Parliament to make rules for regulating its procedure and the conduct of its 
business. This rule-making power can be exercised by the House subject to the provisions 
of the Constitution. Non-compliance with the procedural rules for conducting the business 
of the house, however, cannot ^ a ground for interference by the courts.®* The legislature 
is vested with complete jurisdiction to carry on its proceedings in accordance with its rules of 
business. The courts recognise the basic difference between complete want of jurisdiction 
and improper or irrregular exercise of jurisdiction. In the former case, an action of the 
legislature would be u/tra vires, but not in the latter case. 


84. Pandit M. S. M. Sharma v. Sri 
Krishna Sinha, AIR 1960 SC 1186 : (1961) 1 
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119. Regulation by law of procedure in Parliament in relation to financial 

business.—Parliament may, for the purpose of the timely completion of financial 
business, regulate by law the procedure of, and the conduct of business in, 
each House of Parliament in relation to any financial matter or to any Bill for the 
appropriation of moneys out of the Consolidated Fund of India, and, if and 
so far as any provision of any law so made is inconsistent with any rule made 
by a House of Parliament under clause (1) of Article 118 or with any rule or 
standing order having effect in relation to Parliament under clause (2) of that 
article, such provision shall prevail. 


120. Language to be used in Parliament.—(1) Notwithstanding anything 
in Part XVII, but subject to the provisions of Article 348, business in Parliament 
shall be transacted in Hindi or in English : 

Provided that the Chairman of the Council of States or Speaker of the 
House of the People, or person acting as such, as the case may be, may permit 
any member who cannot adequately express himself in Hindi or in English 
to address the House in his mother tongue. 

(2) Unless Parliament by law otherwise provides, this article shall, after 
the expiration of a period of fifteen years from the commencenient of this 
Constitution, have effect as if the words “or in English*’ were omitted, there¬ 
from. 


121. Restriction on discussion in Parliament.—No discussion shall take 
place in Parliament with respect to the conduct of any Judge of the Supreme 
Court or of a High Court in the discharge of his duties except upon a motion 
for presenting an address to the President praying for the removal of the Judge 
as hereinafter provided. 

Article 121 and Parliamentary Privileges.—This article, as we have seen, enacts that 
no discussion shall take place in Parliament with respect to the conduct of any judge of the 
Supreme Court or of a High Court in the discharge of his duties. This provision amounts 
to an absolute constitutional prohibition against any discussion in Parliament in respect 
of judicial conduct of a judge of the Supreme Court or of a High Court. If a judge in the 
discharge of his duties commits contempt of the House, the only step that can be taken against 
him is prescribed by Article 124. Article 121 provides that no discussion shall take place in 
Parliament with respect to the conduct of any judge of the Supreme Court or of a High Court 
in the discharge of his duties except upon a motion for presenting an address to the President, 
praying for the removal of a judge as hereinafter provided. On the other hand, Artide 
105(2), in terms, provides for immunity of action in any court in respect of a speech made by 
a member or a vote given by him in Parliament. This provision emphatically brings out the 
fact that the Constitution was anxious to protect fully the freedom of speech and expression 
inside the legislative chamber and so, it took the protection of making a specific provision to 
safeguard this freedom of speech and expression by saying that even the breach of the consti¬ 
tutional prohibition prescribed by Article 121 should not give nse to any action. Un- 
doubtedly the Speaker would not permit a member to contravene Article 121 ; but, if speech 
is made within a legislative chamber which contravenes Article 121, the Constitution makers 
have given protection to such speech from action in any court. The House itself may and 
would, no doubt, take action against him. 

The whole position, therefore, is that the conduct of a judge in relation to the discharge 
of his duties cannot legitimately be discussed inside Parliament, though, if it is, no remedy 
lies in a court of law. But such conduct cannot be the subject-matter of any proceedings 
Linder the latter jpart of Article 105(3).** 

85. In re PowerSy Priveliges and Immunities of State Legislaturcy AIR 1965 SC 745 : (1965) 1 
SCR 413. 
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122* Courts not to inquire into proceedings of Parliament*—(1) The validity 
of any proceedings in Parliament shall not be called in question on the ground 
of any alleged irregularity of procedure. 

(2) No officer or member of Parliament in whom powers are vested by 
or under this Constitution for regulating procedure or the conduct of business, 
jor for maintaining order, in Parliament shall be subject to the jurisdiction 
,of any court in respect of the exercise by him of those powers. 

Clause (1) enacts that the validity of the proceedings in Parliament cannot be called in 
question in a court of law on the ground of alleged irregularity of proceedings. Each House 
has full and complete jurisdiction to regulate its proceedings. 

In Pandit M. S. M. Sharma v. Sri Krishna Sinha**, the Supreme Court has said : 

The validity of the proceedings inside the legislature of a State cannot be called in 
question on the allegation that the procedure laid down by the law had not been strictly 
followed. . . . No court can go into these questions which are within the special juris¬ 
diction of the legislature itself, which has the power to conduct its own business. 

In Babulal Parate v. State of Bombay*’’, it was argued that the word “Bill” in the proviso 
to Article 3 must be interpreted to include an amendment of any of the clauses'of the Bill, 
at least any substantial amendment thereof, and any proposal contained in that amendment 
must be referred to the State Legislature for expression of its views. The Supreme Court 
negatived this argument and found support in Article 122. Therefore, such interpretation 
cannot be accepted which nullify the effect of Article 122. 

It will be emphasised that the immunity from judicial interference under this article 
is confined to matters of irregularity of procedure. But there would be no immunity if the 
proceedings are held in defiance of the mandatory provisions of the Constitution by exercising 
powers which the legislature does not possess under the Constitution.** 

Clause (2) lays down that no officer or member of Parliament in whom powers arc vested 
under the Constitution for regulating the procedure or the conduct of business or for main¬ 
taining order in the House shall be subject to the jurisdiction of any court in respect of the 
exercise by him of those powers. The court cannot issue a writ prohibiting the Speaker 
from presiding over sittings of the House.*® No writ, it has been held*®, can lie to stop the 
passage of a Bill in Parliament. 


Chapter III— Legislative Powers of the President 

123. Power of President to promulgate Ordinances during recess of 
Parliament.—(1) If at any time, except when both Houses of Parliament are 
in session, the President is satisfied that circumstances exist which render it 
necessary for him to take immediate action, he may promulgate such Ordinances 
as the circumstances appear to him to require. 

(2) An Ordinance promulgated under this article shall have the same force 
and effect as an Act of Parliament, but every such Ordinance— 

(a) shall be laid before both Houses of Parliament and shall cease 
to operate at the expiration of six weeks from the re-assembly 
of Parliament, or, if before the expiration of that period resolutions 
disapproving it are passed by both Houses, upon the passing of the 
second of those resolutions ; and 
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(b) may be withdrawn at any time by the President, 

Explanation .—Where the Houses of Parliament are sunamoned to 
re-assemble on different dates, the period of six weeks shall be reckoned from 
the later of those dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provision 
which Parliament would not under this Constitution be competent to enact, 
it shall be void. 

Ordinance-making power of the President.—The power to make laws for the Union 
or any part thereof belongs to Parliament. The purpose of this article is to provide 
a machinery for legislation during the period Parliament is not in session, although the cir¬ 
cumstances require immediate action. The President may promulgate ordinances, which 
have the same force and effect as an Act of Parliament, subject to the following limitations : 

(<}) The ordinance must be promulgated at a time when both Houses of Parliament are 
not in session. The session of a House comes to an end on its prorogation or 
dissolution. If one House is sitting there is no bar to the issuance of the ordi¬ 
nances. 

ib) The President must be satisfied that circumstances exist which render it necessary 
for him to take immediate action. 

(c) Every ordinance made by the President during the recess of Parliament must be 
laid before both Houses and it ceases to operate at the expiration of six weeks 
from the re-assembly of Parliament, or if before the expiration of that period, 
resolutions disapproving the ordinance are passed by both Houses, the ordinance 
ceases to operate from the date of the passing of the second of tKose resolutions. 
Where the Houses of Parliament are summoned to assemble on different dates, 
the period of six weeks shall be reckoned from the later of those dates. 

id) An ordinance made by the President shall be subject to the same limitations as a 
law made by Parliament. 


Article 123 speaks of the satisfaction of the President, the words in the article being 
‘•the President is satisfied”. The satisfaction of the President is his own satisfaction and not 
of the court or of any other reasonable person. It is subjective satisfaction and the court is, 
therefore, not entitled to enquire into the reasons for that satisfaction or into the sufficiency 

of those reasons.*^ 


However, in R. C. Cooper v. Union of India‘\ the Supreme Court observed that the 
determination by the President of the existence of circumstances and the necessity to take 
immediate action on which the satisfaction depends, is not decided finaJ, but expressed no 
opinion about the extent of the jurisdiction of the Court to examine whether the conditmn 
relating to satisfaction of the President was fulfilled. On the other hand Ray jr (as he then 
wat) in his dissent, was emphatic in saying that the President is the sole ^dge of whether he will 
make ihe Ordinance, or not, and the President’s satisfaction could be challenged only on 
grounds of bad faith or mala fide and corrupt practice. 


It may be noted that under the Oovemment of India Act, 1935, the Governor-General 
had DOwer to make ordinances in case of an emergency and it was held by the Privy Council 
that the emergency which calls for immediate action had to be judged by the Governor- 
General alone.** In Emperor v. Benoari Lai Sharma**, the Privy Council observed that if the 

Governor-General 

acts bona fide and in accordance with his statutory powers, it cannot rest with the 
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courts to challeoge his view that the emergency exists. The question whether an 


emergency existed at the time when the ordinance was made and promulgated is a matter 
of which the Govemor^General is the sole judge. 

Accordingly, the existence of such a necessity is not a Justiciable matter which the court 
could be called upon to determine by employing an objective test. /. e., the question whether 
the President was in fact satisfied or not as to the existence of circumstances mentioned in 
Article 123 will not be enquired into by the court.** 

An exercise of power may be challenged if it could be established that the President 
has not acted bona fide**. But where one House or both Houses of Parliament are prorogued 
deliberately with a view to enabling the President to promulgate the ordinance, the exercise 
of the power by the President cannot be called fraudulent or mala fide. As was observed in 
In re K. Veerabhadrayya*'’^ in considering the power of the Governor to promulgate ordi¬ 
nances imder Section 88, the Government of India Act, 1935 : 

It is open to the Governor to prorogue the legislature at any time he pleases. 
There is nothing wrong in the Governor proroguing the assembly and the council with 
a view to enable him to issue ^ ordinance under Section 88. It is a well-known fact that 
the legislature, which is democratically constituted, is very slow to move in the matter 
of legislation, having regard to the rules of procedure laid down in that behalf, and if 
urgent action is necessary, at any rate, when His Excellency the Governor has reasons to 
believe that immediate action is necessary, it would be more expedient to have resort 
to the power of issuing an ordinance under Section 88 rather than approach the legis¬ 
lature for the necessary legislation. 

It must not, however, be inferred from the above that the President can make and pro¬ 
mulgate an ordinance without the advice of the Ministers. In the matter of issuing ordi¬ 
nances, as in other matters, the President acts on the advice of the Ministers. The Ordinance 
is promulgated in the name of the President and in a constitutional sense on his satisfaction. 
However, in truth it is promulgated on the advice of his Council of Ministers and on their 
satisfaction. 

Same force and effect as an Act of Parllameot.—An ordinance promulgated by the 
President under this Article shall have the same force ard effect as an Act of Parliament. The 
only difference between an Act and an ordinance is with regard to the duration, otherwise 
there is no other limitation upon the ordinance-making power of the President. Accord¬ 
ingly, like an Act of Parliament, an ordinance may repeal parliamentary enactments or an 
earlier ordinance or may give retrospective effect to its provisions.** 

Subject to the like restrictions.—As noted above, an ordinance made under this article 
is subject to the like restrictions as the power of Parliament to make laws : thus the President 
can make ordinances on matters included in List 1 and List HI, Schedule VII to the Constitution. 
But while a proclamation of emergency is in operation, the President can make ordinances 
on matters included in List II also, for then Parliament is authorised to make laws with respect 
to the State subjects."* Further, no ordinance made by the President can violate the pro¬ 
visions of Part HI of the Constitution. The power of Parliament will be the measure of the 
yardstick of the ordinance-making power of the President. 

The ordinance-making po^yer of the President in India is rather unusual in a democratic 
Constitution and is not found in ^y other Commonwealth Constitution. The convenience 
of having such a power with the Executive can well be understood, for during the recess of Par¬ 
liament situations may suddenly arise which require to be dealt with legislatively immediately. 


95. Prem J^arain v. Stats ofi U. P., AIR 
1960 All 205; Vishwanath Agarwal v. Stats 
of U. P., AIR 1956 All 557. 

96. Emperor v. Benori Lai Sharma, AIR 
1945 PC 111 : 221 IC 427. 


97. AIR 1950 Mad 243, 

98. U. P. v. Aliqua Begum, 1952 FCR 

99. Art. 250. 
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Nevertheless, there is a danger in this power ; it could be abused by way of proroguing any 
House of Parliament and then legislating "by ordinances. But even so, such abuse can only 
be temporary since both Houses of Parliament must assemble together at least once a year 
to hear the President’s speech imder Article 87. 

In justification of the ordinance-making power. Dr. Ambedkar, Chairman, Drafting 
Committee, said : 

My submissior to the House is that it is difBcult to imagine cases where the powers 
conferred by the ordinary law existing at any particular moment may be deficient to 
deal with a situation which may suddenly and immediately arise. What is the executive 
to do ? The executive has got a new situation arisen which it must deal with ex hy- 
pothesL It has not got the power to deal with that in the existing code of law. The 
emergency must be dealt with, and it seems to me that the only solution is to confer 
upon the President the power to promulgate the law which will enable the executive to 
deal with that particular situation because it cannot resort to the ordinary process of 
of law because, again ex hypothesis the legislature is not in session. Therefore, it seems 
to me that fundamentally there is no objection to the provisions contained in 
Article 123.‘ 

Chapter IV— The Union Judiciary 

124. Establishment and constitution of Supreme Court.— (IJ There shall 
be a Supreme Court of India consisting of a Chief Justice of India and, until 
Parliament by law prescribes a larger number, of not more than seven* other 
Judges. 

(2) Every Judge of the Supreme Court shall be appointed by the President 
by warrant under his hand and seal after consultation with such of the Judges 
of the Supreme Court and of the High Courts in the States as the President 
may deem necessary for the purpose and shall hold ofi^ce until he attains the 
age of sixty-five years : 

Provided that in the case of appointment of a Judge other than the v.nief 
Justice, the Chief Justice of India shall always be consulted : 

Provided further that— 

(a) a Judge may, by writing under his hand addressed to the President, 
resign his office ; 

{b) a Judge may .be removed from his office in the manner provided 
in clause (4). 

t[(2-A) The age of a Judge of the Supreme Court shall be determined 
by such authority and in such manner as Parliament may by law provide.] 

(3) A person shall not be qualified for appointment as a Judge of the 
Supreme Court unless he is a citizen of India and— 

(a) has been for at least five years a Judge of a High Court or of two 
or more such Courts in succession ; or 

(b) has been for at least ten years an advocate of a High Court or of 
two or more such Courts in succession i or • 

(c) is, in the opinion of the President, a distinguished jurist. 

Explanation /.—In this clause “High Court*’ means, a High Court which 
exercises, or which at any time before the commencement of this Constitution 
exercised, jurisdiction in any part of the territory of India. 

1. Constituent Assembly Debatesy Vol. 1960. 

VIU, p. 213. ^ by the Constitution (Fifteenth 

♦ Now “thiitccn”, vide Act 17 of Amendment) Act, 1963, S. 2. 
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Explanation IL —In computing for the purpose of this clause the period 
during which a person has been an advocate, any period during which a person 
has held judicial office not inferior to that of a district judge after he became 
an advocate shall be included. 

(4) A Judge of the Supreme Court shall not be removed from his office 
except by an order of the President passed after an address by each House 
of Parliament supported by a majority of the total membership of that House 
and by a majority of not less than two-thirds of the members of that House 
present and voting has been presented to the President in the same session for 
such removal on the ground of proved misbehaviour or incapacity. 

(5) Parliament may by law regulate the procedure for the presentation 
of an address and for the investigation and proof of the misbehaviour or 
incapacity of a Judge und^r clause (4). 

(6) Every person appointed to be a Judge of the Supreme Court shall, 
before he enters upon his office, make and subscribe before the President, or 
some person appointed in that behalf by him, an oath or affirmation according 
to the form set out for the purpose in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme Court shall 
plead or act in any court or before any authority within the te rritory nf TnH ia ^ 

In a federal State, disputes between the Centre and the constituent units, are not un¬ 
common as regards the interpr etation of the Constitution and, in partic ular, to provisions 
relating t o the distribution of power an d functions between them. Henc e it is essent ial that 
ther e shou ld tea.judicial body which should be able to act impartially and independently. 
Moreover, the Constitution gu^antees Fundamental Rights to citizens^ and the need for an 
impartial and independent judicial body is all the more imperative for adjudicaxing matters 
between the State and its citizens. The Constitution has thus created such a body in the 
Supreme Court which is entrusted to act as the interpreter and guardian of the constitutional 
provisions. • 

The Sup reme Court of I ndia.- —Clause (1) makes provision for the establishment of a 
Supreme Court of India. It consists of a Chief Justice and, until Parliament by law prescribes 
a larger number, not more than seven other judges. Under this power. Parliament has now 
increased the number of judges to 13, excluding the Chief Justice.* There is no minimum 
number of judges prescribed, but since clauSTO) of Article J^^Jays down that no case in¬ 
volving a substantial question of law as to the interpretation of the Constitution or a reference 
u nder Aiiicle 143 shall be decided by le ^ tha n five judges, it follows that the Supreme Court 
cannot.exercise the appellate jurisdiction in constitutional cases or the advisoryTufisdIction 
under Article 143, unless there are at least five”judges to act. --- — 

' ^Clause (2) lays down the method of appointment of the judges of the Supreme Court. 
Every judge of the Supreme Court is appointed by the President by warrant under his hand 
and seal. The President's discretion in the matter of appointment of judges is not unfettered. 
He is to make appointments after consultation with such of the judges of the Supreme Court, 
and of the High Courts as he may deem necessary. But in the case of appointment of a judge 
other than the Chief Justice, the Chief Justice of India shall always be consulted. 

However there is no indication as regards the rule for appointment of the Chief Justice. 
Over the years a convention was developed that the seniormost puisne judge would become 
the Chief Justice whenever the vacancy arose. However this convention was not followed 
on the retirement of the 13th Chief Justice, Mr. S. M. Sikri on April 24, 1973. Mr. Justice 
A. N. Ray was appointed the Chief Justice in preference to Mr. Justice J. M. Shelat Mr 
Justice A. N. Grover and Mr. Justice K. S. Hegde who in protest resigned. Thus the seniority 
rule built on convention was set aside. For this reliance was placed on the 14th Law 
Commission Report (1958). 


2. The Supreme Court (Number of Judges) Amendment Act, 1960 (17 of I960). 
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The age of retirement of a judge of the Supreme Court is 6S years, although the High 
Court Judges retire at the age of 62 years. The age of a judge of tbe Supr«ne Court shall 
be determined by such authority and in such- manner as Parliament may by law provide.* 

Clause (3) lays down the qualifications of a judge of the Supreme Court. He miist have 
been for at least five years a judge of a High Court in India or an advocate of ten years* stand¬ 
ing, or is, in the opinion of the President, a distinguished jurist. There was no provisi<» in 
the Draft Constitution for the appointment of non-practising lawyers as judges of the Supreme 
Court. It was during the consideration stage of the draft that the qualification of being 
a distinguished jurist was included. This would enable the Supreme Court to get the boiefit 
of the talents of distinguished non-practising lawyers. While it may be debatable if a theo¬ 
retical lawyer is suited to de<nde ordinary civil or cr imin al cases, there is little doubt that he is 
eminently suited to decide cases involving points of constitutional law. Interpretation of 
the Constitution will be one of the main fimcUons of the Supreme Court and it is in the fit¬ 
ness of things that provision has been made for appointment of eminent jurists. 

A judge may resign his office by writing under his hand addressed to the President. 
He can also be removed from bis office in accordance with the procedure laid down 
in clause (4). 

Clause (4) lays down the method of removal of a judge of the Supreme Court. A judge 
of the Supreme Court can be removed by an order of the President on the ground of proved 
misbehaviour or incapacity. But the President’s power of removal is exercisable only after 
an address of each House of Parliament, supported by a majority of total membership of that 
House and a majority of not less than two-thirds of the members of that House present and 
voting, has been presented in the same session for such removal on the ground of proved 
misbehaviour or incapacity. It is clear from the word “proved** that the address can only 
be presented after the allegations against a judge have been investigated and established by 
some impartial tribunal. Clause (5) lays down that the procedure for presentation of an 
address for the investi^tion and proof of the misbehaviour or incapacity ol a judge will be 
determined by Parliament by law. 

The idea underlying this provision of the Constitution is to secure to the judges of the 
Supreme Court security of tenure. This court will have to administer justice not only between 
citizen and citizen but also between States and citizens, or to be more explicit, between the 
execuUve authority of the State and a citizen. A citizen for the security of his rights looks 
to the Judiciary. From whatever quarter the right is attacked or the claim is denied, 
the wrong-doer must be punished or the violated right restored. To perform this great task 
we need a judiciary, which should be independent, impartial, incorruptible and which has the 
courage and conviction to do the right—the right as defined by law. By oath the judges 
of the Supreme Court and High Couits are bound to perform their duties without fear or 
favour or ill-will The first condition for enabling the judges to act independently, is to 
create in them a reasonable sense of security of tenure. The high tradition of the British 
judiciary developed only after the Act of Settlement of 1701 which declares that the judges 
of the superior courts of England hold office quamdiu se bene ges gesserit (during good be¬ 
haviour) and not durante bene placito nostro (during the King’s pleasure) and that they can 
only be removed by an address of removal presented by both Houses of ParUament. Prior 
to the passing of this Act, the judges, for fear of being dismissed by the King, in many cases 
between the Crown and its subjects, gave decision in favour of the Crown. Constant fear 
of dismissal creates a feeling of servitude amongst many which would undoubtedly interfere 

with the impartiality of judges. 


3. See The Constitution (Fifteenth 

Amendment) Act, 1963. S A 

4 There are precedents in the U 

of noil-practising lavyers 

judges of the Supreme Court, Felix Frank 


furter is a living example. He was a teacher 
of law at Harward before his appointment 
in the Supreme Court. Anyone who reads 
the Supreme Court decisions is struck by 
his ability and deep knowledge of law. 
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The Constitutions of Canada and Australia, where the judges of the Supreme Court 
are appointed by the Governor-General, lay down expressly that a judge will be removed 
only on an address of Parliament. Judges of the Court of Sessions of Scotland are appointed 
for life and cannot be removed except on grounds of misconduct. The Government of TnHij* 
Act, 1935, conferred on judges of the Federal Court and High Courts a security of tenure 
of the same nature as under the present Constitution. 

Clause (6) requires every person appointed to be a judge of the Supreme Court before 
he enters upon his office, to make and subscribe before the President, or some person ap¬ 
pointed in that behalf by him, an oath or affirmation according to the form set out for the 
purpose in the Third Schedule. 

Clause (7) deprives a person who has held the office of a judge of the Supreme Court 
of the liberty to plead or act in any court or before any authority within the territory of 
India, such as an Income-Tax Tribunal or a Labour Tribunal. But he may be required to 
attend sittings of the Court as a judge, and while so sitting, he will be entitled to such allow¬ 
ances as may be fixed by the President.^ 

125. Salaries, etc., of Judges.—(1). There shall be paid to the Judges 
of the Supreme Court such salaries as are specified in the Second Schedule. 

(2) Every Judge shall be entitled to such privileges and allowances and 
to such rights in respect of leave of absence and fwnsion as may from time 
to time be determined by or under law made by Parliament and, until so deter¬ 
mined, to such privileges, allowances and rights as are specified in the Second 
Schedule : 

Provided that neither the privileges nor the allowances of a Judge nor 
his rights in respect of leave of absence or pension shall be varied to his dis¬ 
advantage after his appointment. 

The salaries of the judges of the Supreme Court* and High Courts, as fixed by the 
Constitution, cannot be varied or reduced by Parliament except during periods of financial 
emergency’, when the President may by order reduce the salaries of the judges of the Supreme 
Court. Questions of pension, allowances and leave of absence may be determined by Parlia¬ 
ment from time to time,* but may not be varied after appointment to the disadvantage of a 
judge. The salaries, allowances and pension of the judges of the Supreme Court are charged 
on the Consolidated Fund of India and are not subject to vote of Parliament.* 

126. AppointmeDt of acting Chief Justice.—When the office of Chief 
Justice of India is vacant or when the Chief Justice is, by reason of absence or 
otherwise, unable to perform the duties of his office, the duties of the office 
shall be performed by such one of the other Judges of the Court as the President 
may appoint for the purpose. 

127. Appointment of ad hoc Judges.—(1) If at any time there should 
not be a quorum of the Judges of the Supreme Court available to hold or con¬ 
tinue any session of the Court, the Chief Justice of India may, with the previous 
consent of the President and after consultation with the Chief Justice of the 
High Court concerned, request in writing the attendance at the sittings of the 


5. Art, 128. 

6. The lalary of the Chief Justice of 
the Supreme Court is fixed at Rs. 5,000, of 
other judges at Rs. 4,000. A judge is en¬ 
titled without payment of rent to the use of 
an official residence and to travelling facili¬ 
ties or allowances when he travels on duty 
within the territory of India. He is entitled 
to leave of absence and pension after retire¬ 


ment. 

7. Art. 360(4)(i). 

8. In pursuance of this power. Par- 
liament has passed Uie Supreme Court 
Judges (Conditions of Service) Act; 1950, 
to provide for such matters na leave, pen- 
Sion, traveling allowances, free residence, 
sic., for a judge of the Supreme Court. 

9. Art. 112(3). 
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Court, as an ad hoc Judge, for such period as may be necessary, of a Judge 
of a High Court duly qualified for appointment as a Judge of the Supreme Court 
to be designated by the Chief Justice of India. 


(2) It shall be the duty of the Judge who has been so designated, in priority 
to other duties of Ms office, to attend the sittings of the Supreme Court at the 
time and for the period for which his attendance is required, and while so^ attend¬ 
ing he shall have all the jurisdiction, powers and privileges, and shall discharge 
the duties, of a Judge of the Supreme Court. 


The Constitution makes no provision for the appointment of temporary or acting jud^ 
of the Supreme Court. It was considered undesirable to appoint temporary judges in me 
highest court of the land. Instead of having temporary judges, the system of appomtmg 
ad hoc judges has been adopted. Accordingly, if at any time there should not ^ a quorum 
of judges to hold or continue any session of the court, the Chief Justice may. with the consent 
of the President, request a judge of the High Court, duly qualified to be appom^ a judge of 
the Supreme Court, to attend the sittings of tha court. While so attending, the judge sh^ 
have the jurisdiction, powers and privileges of a judge of the Supreme Court. It may 
pointed out here that the Canadian practice also is to appoint ad hoc judges. 


128. Attendance of retired Judges at sittings of the Supreme Court. 

Notwithstanding anything in this Chapter, the Chief Justice of if 

any time, with the previous consent of the President, request any . 

has held the office of a Judge of the Supreme Court or of ffie 
' [or who has held the office of a Judge of a High Court and is 
for appointment as a Judge of the Supreme Court] to sit and act as a Ju^ 
of the Supreme Court, and every such person so requested shall, while so Mt^g 
and acting, be entitled to such allowances as the President iMy by “der drter_ 
mine and have all the jurisdiction, powers and privileges of, but shall not otner 
wise be deemed to be, a Judge of that Court : 

Provided that nothing in this article shall be deemed to require 
person as aforesaid to sit and act as a Judge of that Court unless he conse 

so to do. 

This article enables ihe retired judges of the Suf^eme Court. Chief 

the High Couru lo si. and act as judges of .he Supreme Court when 

Justice 1. will be necessary for the Chief Justice °btam the pr^wou^jt^sem^ol^.^^^ 

President before inviting any such person to act as a judge o 

can be no compulsion on the retired judges to accept the invitation. 

the power to punish for contempt ot itsell. 

rtf reicord A court of record is one whereof the acts and 
Judicil^pro^gs a^rrenrolled for perpetual memory and testimony and which has autho¬ 
rity to fine and imprison for contempt of itsell. 

In Wharforrs Law Lexicon^\ the following definition is given : 

Cou-is are either of record where their acts and judicial proceedings are enrolled 
for a DcrUiual memorial and testimony and they have power to fine and impnson ; 
or not of record being courts of inferior dignity, and in a less proper sense the King s 
Courl--and these are not entrusted by law with any power to fine or imprison the 


10. Section *-30 of the 

SupreiMC Ooxu't Act. 

♦ fns. by the Constitution 

Aiuc nciincj »t) Act, 1963, S. 3. 


Canadian 

(Fifteenth 


11. Aswani KuTtiar Ghost v. Arbinda 
Bose, AIR 1953 SC 75: 1953 SCR 215. 

12. I4th Ed., p. 275. 
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subject of the realm, unless by the express provision of some Act of Parliament. These 
proceedings are not enrolled or recorded. 

In the Draft Constitution there was do article defining the status of the Supreme Court. 
Article 129 was added to the Draft Constitution at the instance of Dr. Ambedkar. He 
said : 


The new Article 108(129) is necessary because we have not made any provision 
in the Draft Constitution to define the status of the Supreme Court. If the House will 
turn to Article 192(215) they will find exactly a similar article with regard to the High 
Courts in India. It seems, therefore, necessary that a similar provision should be made 
in the Constitution in order to define the position of the Supreme Court. A court of 
record is a court the records of which are admitted to be of evidentiary value and they 
are not to be questioned when they are produced before any court. That is the mean¬ 
ing of the words ‘court of record*. Then, the second part of Article 108(129) says that 
the court shall have the power to punish for contempt of itself. As a matter of fact, once 
you make a court a court of record by statute, the power to punish for contempt necessa¬ 
rily follows from that positiop. But, it was felt that in view of the^act that in England 
this power is largely derived from Common Law and as we have no such thing as Com¬ 
mon Law in this country, we felt it better to state the whole position in the statute itself. 
That is why Article 108(129) has been introduced.*^ 

The summary jurisdiction exercised by superior courts in punishing contempt of their 
authority exists for the purpose of preventing interference with the course of justice. This is 
certainly an extraordinary power which must be sparingly exercised but where the public 
interest demands it, the Court will not shrink from exercising it and imposing punishment 
even by way of imprisonment, in cases where a fine may not be adequate.** 

In C. K. Daphtary v. O. P. Gupta}^, the respondent published and circulated a booklet 
in public purporting to ascribe bias and dishonesty to Justice Shah while acting in his judicial 
capacity. Mr. C. K. Daphtary, along with others, filed a petition alleging that the booklet 
had scandalised the judges who participated in the decision and brought into contempt the 
authority of the highest Court of the land and thus weakened the confidence of the people 
in it. The Supreme Court, in examining the scope of the contempt of court, laid down that the 
test in each case is whether the impugned publicatioxf is a mere defamatory attack on the 
Judge or whether it will interfere with the due course of justice or the proper administration 
of law by the Court. A distinction should be made between defamatory attacks on the judge 
and the contempt of court. . Applying this test, the Court found that the booklet contained 
scurrilous remarks about two judges of the Supreme Court which amounted to gross con¬ 
tempt of the Judges and the Court itself. In examining the scope of the contempt of court 
some broad generalisations were laid down : (/) There is no excuse whatsoever for imputing 
dishonesty on a judge even if it is assumed that there were numerous errors in the judgment. 
(//) No evidence is allowed to justify allegation amounting to contempt. (ir7) Jn the matter 
of contempt triable by court, the Court can deal with the matter summarily and ado/^Tits own 
procedure. All that is necessary is that the procedure should be fair, (/v) In case of 
clear and simple charge against the contemner, there is no need to draw up a formal 
charge by the petitioner or by the Court, (v) The President of the Supreme Court Bar 
Association can initiate contempt of court proceedings, as the Bar is vitally concerned in the 
maintenance of the dignity of Courts and the proper administration of justice. 

130. Seat of Supreme Court.—The Supreme Court shall sit in Deini 
or in such other place or places, as the Chief Justice of India may, with the 
approval of the President, from time to time, appoint. 


13. Comtiimni Assembly Debates^ Vol. 
\ III, p. 382. T'he figures in brackets 
indicate the numbers of the corresponding 
articles in the final Constitution. 
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Delhi is the seat of the Supreme Court. The Court may sit in such other places as the 
Chief Justice of India may, with the approval of the President, from time to time appoint. 

In this connection Dr. Ambedkar, Chairman, Drafting Committee, said : 

A court must have a definite place where it shall sit and the litigants must 
know where to go and whom to approach. Consequently, it is necessary to state in 
the statute itself as to where the court should sit and that is why the word Delhi is 
necessary and is introduced for that purpose. The other words which occur in Article 
108A are introduced because it is not yet definite whether the capital of India shall con - 
tinue[to be Delhi. If you do not have the words which follow, ‘or at such other place 
or places, as the Chief Justice of India may, with the approval of the President, from 
time to time, appoint*, then, what will happen is this ; supposing the capital of India 
was changed, we would have to amend the Constitution in order to allow the Supreme 
Court to sit at such other place which Parliament may decide as the capital. Therefore. 
y think the subsequent words are necessary.'* 

\/ 131. Original jurisdiction of the Supreme Court. —Subject to the provisions 
of this Constitution, the Supreme Court shall, to the exclusion of any other 
court, have original jurisdiction in any dispute— 

{a) between the Government of India and one or more States ; or 

(b) between the Government of India and any State or States on one 
side and one or more other States on the other ; or 

(c) between two or more States, 

if and in so far as the dispute involves any question (whether of law or fact) 
on which the existence or extent of a legal right depends : 

♦[Provided that the said jurisdiction shall not extend to a dispute arising 
out of any treaty, agreement, covenant, engagement, sanad or other similar 
instrument which, having been entered into or executed before the commence¬ 
ment of this Constitution, continues in operation after such commencement, 
or which provides that the said jurisdiction shall not extend to such a dispute.] 

Original Jurisdiction.—Article 131 defines the exclusive and the original jurisdiction 
of the Supreme Court. Articles 133-136 deal with appellate jurisdiction and Article 143 
with the advisory jurisdiction of the Supreme Court. 

A court has original jurisdiction when it has authority to hear and determine a case 
in the first instance. It has exclusive Jurisdiction when it has authority to hear and determine 
a case which cannot be heard or determined by another court. 

It will be noticed that the article imposes two limitations on the exercise of the original 
jurisdiction by the Supreme Court, first as to the party and second as to the subject-matter. 

(1) Parties. _There mqst be an inter-Sute dispute /. e., the dispute must be between 

the units of the Union or between the Union and any one or more of the States, or between 
the Union and any State or States on one side and one or more other States on the other. 
The idea behind this condition is that if there is a dispute between two States or between the 
Union and the States,* it is not desirable that it should be litigated in the court of one of the 
disputing parties The Supreme Court in its original jurisdiction cannot entertain suits 
brought by private individuals against the Government of India. Where a private individual 
has a claim against the Government of India, the case must go in the first instance to the local 
courts and from there it can go to the Supreme Court in appeal provided that the appeal 
fulfills other requirements of the law. In State oj Bihar v. Union oj India^\ a dispute between 

''(>970) 1 see 67. 69-70 : (1970) 2 

'•sJr'by the eonstitution (Seventh SeR 522. 
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the State of Bihar and the Hindustan Steel Ltd., a registered company under the Indian Com¬ 
panies Act, was held by the Supreme Court as not coming within its original jurisdiction as a 
body like the Hindustan Steels Ltd. cannot be considered to be ‘a State* for the purposes of 
Article ISL^’a 

(2) Subject-matter. —The dispute must involve any question on which the existence or 
extent of a legal right depends. A legal right is an interest recognised and protected by a 
rule of legal justice—an interest the violation of which would be a legal wrong done to him 
whose interest it is, and respect for which is a legal duly.*® In United Provinces v. The 
Governor-General in CounciP^^ a case under Section 204 of the Government of India Act, 
1935, which defined the exclusive original jurisdiction of the Federal Court in a language 
similar to that used in the present article, the Federal Court held that although a legal right is 
commonly accompanied by the power of instituting legal proceedings for the enforcement of 
it, yet it is not necessarily the case and does not pertain to the essence of the conception. In 
that case the plaintiff brought a suit against the defendant for the recovery of certain sums of 
money which he alleged were wrongfully credited to the cantonment fund. The defendant 
inter alia pleaded that since no suit could be instituted by a province against the Government 
of India under the law prevailing at the relevant period, the dispute was one which was not 
justiciable before the Federal Court in its original jurisdiction. The Federal Court held 
that the suit would lie, because the dispute involved a question on which the existence or extent 
of a legal right depended. In the course of the judgment, Sulaiman, J., said : 

The term ‘legal right’ used in Section 204 obviously means a right recognised by 
law and capable of being enforced by the power of a State but not necessarily in a court 
of law. It is a right of an authority recognised and protected by a rule of law, a violation 
of which would be a legal wrong to his interest and respect for which is a legal duty, even 
though no action may actually lie. The only ingredients seem to be a legal recognition 
and a legal protection. The mere fact that under the previous Act the provincial 
Governments were subordinate administrations under the control of the Central Govern¬ 
ment and could only have made a representation to the Governor-General-in-Council 
or the Secretary of State would not be sufficient in itself for holding that the former 
could not possibly possess any »egal right at all against the Central Government, even 
in respect of rights conferred upon them by the provisions of the Act or the rules made 
thereunder. 

But where the claim made by a party is dependent not on law but on non-lcgal considera¬ 
tions the court has no jurisdiction under Article 131. The matter must be such as may 
properly be taken to the court. A matter in order to be justiciable must be such that a con¬ 
troversy of a like nature could arise between individual persons and must be such that it can 
be determined upon principles of law.*® The words in Article 131 “if and insofar as the 
dispute inv^olves any question (whether of law or of fact) on which the existence or extent of 
a legal right depends” are words of limitation on the exercise of that jurisdiction. These 
words indicate that the disputes should be in respect of legal rights and not disputes of a 
political character.** 

In its original jurisdiction under Article 131, the Supreme Court is not required to ad¬ 
judicate upon the disputes in exactly the same way as ordinary courts of law normally called 
upon to do for upholding the rights of the parties and enforcement of its orders and deci¬ 
sions. Article 131 does not prescribe that a suit must be filed in the Supreme Court for com¬ 
plete adjudication of the dispute envisaged therein or the passing of a decree capable of exe¬ 
cution in the ordinary way as decrees of other courts are. It is open to an aggrieved party 
to present a petition to the Supreme Court containing a full statement of the relevant facts 

17a. But see Sabhajit Tewary v. Union of 19. AIR 1939 FC 58. 

India, (W. P. 43/72, dt. 21-2-1975. 20. S. Australia v. I'ictoria, 12 Com 

18. Salmond, jurisprudehet (10th LR 667. 

Ed.), p.230. 21. State of Bihar v. Union of India, 

(1970) 1 see 67 : (1970) 2 SCR 522. 
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«nd praying for the declaration of its rights as against other disputants. Once this is done, 
the function of the Supreme Court under Article 131 is at an end.*** 

The exclusive jurisdiction conferred on the Supreme Court under this aiticle is subject 
to other provisions of the Constitution. In the following matters the exclusive jurisdiction 
of the Supreme Court is excluded by the Constitution : 

(a) The proviso to Article 131 declares that the jurisdiction of the Supreme Court 
does not extend to a dispute arising out of any treaty, agreement, covenant, engage* 
ment, sanad or other similar instrument which, having been entered into or exe¬ 
cuted before the commencement of this Constitution, continues in operation 
after such commencement, or which provides that the jurisdictfon shall not extend 
to such a dispute. A dispute involving interpretation of these documents has 
evidently been left within the exclusive discretion of the Executive. 

(b) Parliament may by law exclude the jurisdiction of the Supreme Court in disputes 
between States with respect to the use, distribution or control of water of any 
inter-State river or river valley. In such disputes different modes of adjudication 
may be prescribed.** 

(c) Matters referred to the Finance Commission.** 

(d) Adjustment of certain expenses as between the Union and the States.** 


Each State or the Union is treated as a person in the eyes of law. A State may sue 
and be sued. The Government of India may sue or be sued ^by the name of the Union of 
India. The Government of a State may sue or be sued by the name of the State.” 

'^132. Appellate jurisdiction of Supreme Court in appeals from High Courts 
in certain cases.—(1) An appeal shall lie to the Supreme Court from any judg¬ 
ment, decree or final order of a High Court in the territory of India, whether in 
a civil, criminal or other proceeding, if the High Court certifies that the case 
involves a substantial question of law as to the interpretation of 

this Constitution. 


(2) Where the High Court has refused to give such a certificate, the Supreme 
Court may. if it is satisfied that the case involves a substantial question of law 
as to the interpretation of this Constitution, grant special leave to appeal from 
such judgment, decree or final order. 


(3) Where such a certificate is given, or such leave is grant^. any party 
in the case may appeal to the Supreme Court on the ground that any such 
question as aforesaid has been wrongly decided and, with the leave ol 

the Supreme Court, on any other ground. 

Fxnfnnntion —For the purposes of this article, the expression “final order” 
incluKnXr deciding Usue which, if decided in favour of the appellant, 
would be sufficient for the final disposal of the case. 


ADoeals in constitutional cases.—Article 132 deals with questions involving interpretation 
of the C^stitution arising out of any proceeding in a High Court—a civil, criminal, or other 
oroiL^ng The scheme of the appellate jurisdiction of the Supreme Court clearly indicates 
fhat questions relating to the interpretation of the Constitution are placed in a sr^ial cate* 
aorv irrespective of the nature of the proceedings in which they may arise, and a right of appeal 
of the widest amplitude is allowed in cases of such quesHons.** The idea is that on questions 


21a. State of Bihar v. Union of India, 
(1970) 1 see 67, 69-70. 

22. Art. 262. 

23. .\rt. 280. 

24. -Art. 290. 


25. Art. 300. 

26. State of f. & K. v. Thakur Ganga 
Singh, AIR 1960 SC 356: (1960)2 SCR 
346; Election Comtnr. v. Venkatarao, AIR 
1953 SC 210, 212 : 1953 SCR 1144. 
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involving the interpretation of the Constitution the Supreme Court should have the last word 
to say. Divergent interpretations on constitutional questions by different High Courts would 
be very undesirable. With that object, the article is freed from other limitations imposed 
under Articles 133 and 134. Moreover, as the provisions of Article 132 suggest, a speedy 
determination on constitutional issues going to the root of the case is aimed at. Accordingly, 
provision is made in this article that where a certificate is given by the High Court in any 
judgment, decree or final order made by it in a civil or criminal or other proceeding to the effect 
that the case involves a substantial question of law as to the interpretation of the Constitution, 
an appeal would lie to the Supreme Court. 

There are three conditions for the grant of the certificate by the High Court under clause 
(1). Firstly, the order appealed against should be a “judgment, decree or final order made 
by a High Court in a civil or criminal or other proceeding”. 

Secondly, the case should involve a question of law as to the interpretation of the Con¬ 
stitution. The word “involve” is important. It implies a considerable degree of necessity. 
The mere circumstance that a question of law is raised in a case would not justify the inference 
that the proposed appeal involves a^substantial question of law unless it is necessary to decide 
the question of Jaw for a proper decision of the case. 

Thirdly, the question involved must be a substantial question of law. The word “sub¬ 
stantial” here means a question regarding which there is a difference of opinion.*’ A question 
will not be a substantial question, when the law on the subject has been finally and cft'ecUvcIy 
decided by the Supreme Court. Thus, it has been held that no substantial question of law is 
involved where the only point is the interpretation of Article 14, because the interpretation 
of Article 14 has been finally settled by the Supreme Court. What remains to be done by 
the High Court is only to apply the interpretation to the facts before it.*® Likewise, the 
interpretation of Article 311 has been finally and authoritatively decided by the Supreme 
Court and a certificate may be refused on the ground that no substantial question of intor- 
pretaiion is involved.*® For the same reason what is the scope and import of Article 20(2) 
cannot be treated as substantial question of law.*® 

It will be noted that under this article an appeal is allowed from any judgment, decree 
or final order of a High Court provided that the requisite certificate i.s given and there is no 
rule, as in Article 133, that the decision must no! be a Single Ji»dge decision of the High Court. 
The practice of deciding the case sitting singly and giving a certificate under Article 132(1) 
for appeal to the Supreme Court, although technically correct, is an improper practice. It is 
the right of the party to file an appeal in the High Court itself against the decision of the 
Single Judge and that right should not be short-circuited by passing on the case to the Supreme 
Court for decision.’* However, in appropriate cases a Single Judge may issue a certificate. 
But such a certificate is intended in exceptional cases where a direct appeal is necessary and in 
view of the grave importance of the case an early decision of the case must in the larger 
interest of the public or similar reasons be reached.” 

If certificate refused.—Where the High Court has refused to give such a certificate, 
the Supreme Court may, if it is satisfied that the case involves a question of law as to the inter¬ 
pretation of the Constitution and that the said question is a substantial question of law. gram 
special leave to appeal under Article 136 from the judgment, decree or final order of the High 
Court. It may be pointed out here that under the Government of India Act. 1935, even if the 


27. T. i\l. Krishnaswami Pillai v. 
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gh, AIR 1960 SC 3-5G: (I960) 2 SCR 
346. 


29. State of iMysore v. C/iablani, .\IK 
1958 SC 325. 

30. Bhagwan Swarup v. State of 
rashtra, AIR 1965 SC 682 : 11965' 1 Cri LI 
608. 

31. R. r>. Agarwala v. Union of India, 
(1970) 1 see 708; (1970) 3-SC'H 778. 
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High Court maliciously refused the certificate, there could be no appeal or revision against 
the order of the High Court. 

•‘Civil, criminal or other proceeding”.-The certificate is obtainable where the consti¬ 
tutional question arises in “civil or criminal or other proceeding 

A civil proceeding is one in which a person seeks to enforce by appropriate «lief ^ 
alleged infringement of his civil rights against another person or the State, ^ 
which if the claim is proved, would result in the declaration express or rapl^ 
of the right claimed and relief, such as payment of debt, damages, compensation^ % w 

of specific property, enforcement of personal rights, determination f matter 

been held that proceedings before the High Court on a i«tit.on “6 in ^ matter 

of recovery of income-tax are civil proceedmgs." If the order of a High Court is 
directed against a proceeding which is “criminal” in character, that is, if the proceeding is 

therhlVroT^drntrn " 1 X^ 0 ^! !rL°nrp"g^T^^^^ 

^^e^nTo^^Artirm"^^^ 

Chartered Accountants.**- 

Final order —The High Court, it will be noted, is competent to grant the ^rtificatc if 

“I— 

tions 109 and interpreted in a number of 

rnl“Uui^ meaning, which is that no appeal -gains‘ 

Tfh/Hich Court unless the order puts an end to the suit or other proceeding. If after the 
:[der Ts alive, that order cannot be considered to be a final order and 

no appeal is permissible.*’ 

Under this article, however, a wider meaning is given to the 

and there is no insistence on giving fin^ity “final order" 

Court decision. The explanation added to the de gpp^ilant. would be 

as indicating an order deciding an issue which. difference, let us take the case 

sufficient for the final disposal . accused had been charged with criminal 

of Kuppuswami v. The King . In that certificates of payment on cheques. While 

misappropriation of funds and with signing to the maintainability of the pro- 

the trial was actually in process, he rai Q^^^rnor had not been obtained for the insti- 

secution on the ground that the consen «nuirements of Section 197, Criminal Procedure 
tution of criminal proceedings and a Court of Madras overruled the objection 

Code, had not been complied with^, l & before the magistrate. 

and dismissed the application with the result thaMhe^tn^ 

Against that order the accused pre amount to a “final order” since there was no 

held that the order of the proceeding. But if a similar question arises 

such determination as would , j- High Court would amount to a “final order”. 

under the present Constitution e j^oond of want of sanction for the prosecution had 

The reason is that if the objec ^ (appellant in the case) the decision would have put an 

been decided in favour of ' sufficient for the final disposal of the case, 

end to the prosecution and wouia 

r I T. v. Jshwarlal Bhagwandas, 

AIR 1965 SC *1818: (1966) 1 SCR 190. 

35*. Tal Suri v. State of U. P„ 

.• V. Council ofCHarUrea 
Accountants. AIR 1953 Pat 79. 
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In Syedna Taker v. State of Bombay^^. A filed a suit against B in the High Court of 
Bombay. In defence B, amongst others, took the plea of invalidity of the Act on which the 
plaintiff relied. The Court decided the issue of vires as a preliminary issue in the case and 
held that the Act was not unconstitutional. On appeal to the High Court the order of the 
single judge on the preliminary issue was upheld. The appellant applied for a certificate 
under Article 132. The Court held that the order appealed against is only a decision on 
one of the issues and it does not dispose of the suit. Hence the order is not a final order 
within the meaning of the Explanation to the article. The Court pointed out that even if the 
contention of the appellant that the impugned Act was ultra vires was accepted that would 
not finally dispose of the suit as there were other issues which had to be tried. 

When an action is dismissed by the court of first instance on the ground that it is barred 
by limitation or that it is res judicata or that it is barred by Order 2, Rule 2, Civil Procedure 
Code, or that the suit is not maintainable, and the dismissal is reversed on appeal and the case 
remanded for trial on merits, the order will be a “final” one within the Explanation to this 
article. 


Inclusion of other grounds.—^s the appellant making an appeal to the Supreme Court 
on the strength of a certificate under Article 132 or the special leave under clause (2). entitled 
to challenge the correctness of the decision upheld on a ground other than that on which the 
certificate was given ? Clause (3) deals with this matter. It provides that where such a 
certificate is given, or such leave is granted, any party in the case may appeal to the Supreme 
Court, with the leave of the Supreme Court, on any other ground also. Such leave would 
normally be granted by the Supreme Court where the trial before the High Court has resulted 
in a grave miscarriage of justice and leave to appeal on that ground would have been granted 
on an application under Article 136. providing for special leave to an appeal.*® 

^ 133. Appellate jurisdiction of Supreme Court in appeals from High Courts 

in regard to civil matters.—♦[(!) An appeal shall lie to the Supreme Court 
from any judgment, decree or final order in a civil proceeding of a High Court 
in the territory of India if the High Court certifies— 

id) that the case involves a substantial question of law of general im- 
por^nce ; and 

{b) that in the opinion of the High Court the said question needs to 
be decided by the Supreme Court.] -— 


(2) Notwithstanding anything in Article 132, any party appealing, to the 
Supreme Court under clause (1) may urge as one of the grounds in such appeal 
that a substantial question of law as to the interpretation of this Constitution 
has been wrongly decided. 

(3) Notwithstanding anything in this article, no appeal shall, unless 
Parliament by law otherwise provides, lie to the Supreme Court from the 
judgment, decree or final order of one Judge of a High Court. 

Clause (I) 

Appeals io civil cases.^—Article 133 deals with appeals to the Supreme Court fron-! 
decisions of High Courts in civil proceedings. For an appeal to lie to the Supreme Court, 
the conditions laid down in this article must be fulfilled. 


39. •AIR 1958 SC 253: 1958 SCR 
1010 . 

40. Than Singh Nathitmal v. A. Afazid, 
Superintendent of Taxes, AIK 1964 SC 1419: 


(1964) 6 SCR 655. 
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These conditions are : 

la) The decision appealed against must be a “judgment, decree or final order'* of a 
H igh Cou rt i n the t erritory of India, ' 

(6) such judgment, decree or final order should be given in a civU proceeding, and 

(c) a certificate of the High Court to the effect that (/) the case involves a substantial 
question of law, and (/x) in the opinion of the Hi^ Court the said q uestion needs 
to be decided by the Supreme Cour^_ 

On the recommendation of the Law Commission of India in its Forty-fourth and 
Forty-fifth Reports on Civil Appeals to the Supreme Court, the Thirtieth Amendment*' to 
the Constitution was passed by both Houses of Parliament in August 1972, and came into 
force with effect from February 27. 1973. Before this Amendment, an appeal could lie to 
the Supreme Court on a certificate given by a High Court that the amount or the value of the 
subject-matter of dispute is not less than twenty thousand rupees or that the judgment, decree 
ov final order involves, directly or indirectly, some claim or question respecting properly 
of the like amount. As a result of the Amendment, an appeal lies to the Supreme Court 
only if the High Court certifies that the case involves a substantial question of law of general 
importance and requires to be decided by the highest judiciary of the country. The Amend¬ 
ment has removed the condition that an appeal Ues only when the amount or value in dispute 
is not less than twenty thousand rupees. The result is that in future all appeals, irrespective 
of their monetary value, can be taken to the Supreme Court provided they involve a substantial 
question of law. The Amendment is an improvement on the existing provision because the 
valuation cannot be the rational yardstick for a right to appeal. II may be pointed out that 
an important question can arise even in suits of small value. The test of valuation resu^ 
in cases without merit going uplo the Supreme Court, whereas cases of lesser value failed 
to get a verdict from the Supreme Court even if they involved important questions of law. 
As a result of the Amendment, the Supreme Court is empowered to hear appeals in all cases 

which involve substantial questions of law. The Amendment is in keeping with the current 
socio-economic trend that property should not be so important a factor to be taken into 
consideration as it used to be. 


But unless Parliament by law provides otherwise, no appeal would lie to the Supreme 
Court against a single-judge decision of High Court. 

ludoment, decree or Bnal order.—First we shall e.splain the expression “final order” 

the litigation alive.** 

.... decree or final order** was used in Section 205, 

The in Kuppuswami Rao v. The King", Kama, J.. held after 

Government of ’ . ’ ^ meaning should be attached to orders in criminal 

:ai:rrso? ni'mel ^hat the order must be one which finally determines the point in dispute 

and brings the case to an end. 


The test of final disposal of the suit or proceeding has been accepted by the High Courts 
in interpreting the expression “final order" occurring in Article 133.« 


41 . Assented on 22-2-73. ... 

42. Firm Ramchand a 

Cobardhnndas Vuhnudas 

f93?“pC 58': ViA%6 ; 

^Ramesh V. Seth 

1966 SC 1445: (1966) 3 SCR 198. 


43 . AIR 1949 FC 1 : 49 Cri LJ 625. 

44 . Mulugu Raghavacharjyulu v. Venkata 
Ramanuja, AIR 1954 Mad 406; Kaviraj 
Basudevanand v. Raghubir .SViren. AIR 1954 
Pat 241 ; Ratanlal v. Bhairondan, AIR 1954 
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“Decree" is another category of appealable orders. The Civil Procedure Code defines 
a decree as below : 

Decree means the formal expression of an adjudication which, so far as regards 
the court expressing it. conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit and may be either preliminary 
or final.** 

As to the expression "judgment", which is the third category of appealable orders, 
it has been held by the late Federal Court** that "judgment" occurring in the collocation 
of words "judgment, decree or final order" must mean the same thing as a decree^or final 
order ; it cannot be held to have been used in the sense the term is used in the Civil Procedure 
Code. According to the definition given in the Civil Procedure Code, "judgment" is the 
statement of reasons given by a judge on which a decree or order is based. If the expression 
is interpreted according to the meaning given in the Civil Procedure Code, every decision 
i>r the High Court expressing an order or adjudication, \shether final or interlocutory, will 
he open to appeal to the Supreme Court. But that is not the intention of the article. The 
reasoning of the Federal Court, it is submitted, applies equally in interpreting the expression 
**jucli»ment" in Article 133*’ and so we may say : 

The word ‘judgment* is used in the same sense as a decree in the Civil Procedure 

Code and it means the declaration or final determination of the rights of the parties in 

the matter brought before the court.*^ 

We may conclude that only such orders of the High Court are appealable which finally 
determine the rights or liabilities of the parties in dispute. An order is final if it amounts to 
u final decision relating to the rights of the parties In dispute in the civil proceeding. If 
after the order the civil proceeding still remains to be tried and the rights in dispute between 
the parties have to be determined, the order is not a final order. Where, in an appeal to set 
aside the award, the High Court merely remanded the case for de novo trial under Section 151, 
C. P. C.. the order of remand is not a final order.** 

Likewise, no appeal lies agaio-st an advisory opinion of the High Court given under 
Section 256 of the Income-tax Act in a reference under Section 66 since it is not a judgment, 
decree or order.*® 

Civil proceeding.—Laws contemplated by this article are those which a.’’e made against 
a judgment, decree or final order In a civil proceeding, i. e., a proceeding of civil nature. A 
civil proceeding is one in which a person seeks to enforce by appropriate relief the alleged 
infringement of his civil rights against another person or the Staie and which, if the claim 
is proved, would result in the declaration express or implied of the right claimed and relief. 
!f the order of the court is directed against a proceeding which is criminal in character, i. e., 
if the proceeding is carried to a conclusion which may end in imprisonment for an offence, 
then the proceeding in the High Court must be taken to be a criminal proceeding. 

Appeal under this article is not restricted in respect of a judgment, decree or final order 
passed in the exercise of appellate or ordinary civil jurisdiction. It includes ail judgments, 
decrees, and orders made in exercise of civil jurisdiction under which civil rights come before 
High Courts for decisioD.*®^ Accordingly, a proceeding under Article 226 for a writ, if the 
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original proceeding concerns civil rights, is a civil proceeding under this'article, such as pro¬ 
ceedings before a High Court on a petition under Article 226 in the matter of recovery of 

income-tax. 


Substantial question of law.—The proper test for determining whether a question of 
law raised in the case is substantial would be whether it is of general public importance or 
whether it directly and substantially affects the rights of the parties, and if so whether it is 
either an open question in the sense that it is not finally settled by the Supreme Court or by 
the Privy CouncU or by the Federal Court or is not free from diflScuIty or calls for discussion 
of alternative views. If the question is settled by the highest court or the general principles 
to be applied in determining the question are well settled, and there is a mere question 
of applying these principles, or the plea is palpably absurd, the question would not be a 
substantial question of law.*' 


Opinion of the High Court.—While giving a certificate, the High Court should be of the 
opinion that the substantial question of law involved in a case needs to be decid^ by the 
Supreme Court. As was the case with the certificate of fitness to be given by a Hi^ Court 
under sub-clause (c) of clause (1) of the unamended Article 133, the giving of opinion by 
a High Court, it is submitted, involves the exercise of discretion by the High Court, and the 
discretion is a judicial one and it must be exercised along the well established considerations 
which govern such matters. Such considerations are that some clear departure from the 
requirements of justice has taken place or some disregard of legal principles has occurred 
or some failure of the principles of natural justice has taken place, or there is some question 
of general importance which has arisen in that particular case.»*» 


Ordinarily the Supreme Court does not allow fresh pleas to be raised in appeal.*'** How¬ 
ever, in Bombay Municipality v. Advance Builders*'^, the Supreme Court 
plea and remanded the case to the High Court for its views, as the plea went to the root of 

the matter. 


Clause (2) 


A oartv who files an appeal to the Supreme Court under Article 133 may urge as one 
A party that a substantial question of law as to the mtcrpretation of 

of ,he ero-ds m suc^PP^ clause (2)]. Accordingly, where in a civil 

the Constitution has Suoreme Court, the appellant can, without a certificate 

^the uSler Article 132. inelude in the grounds of appeals his objections relating 

to the wrong interpretation of the Constitution. 


A V Tce 


■ Koii i.v to the Supreme Court from the judgment, decree, or final order 
No appeal s prohibition may, however, be removed by a>w made 

by Parifament^iLder this article. Such a law will not be an amendment of the Constitution.** 

ADoellate jurisdiction of Supreme Co^ in regard to criming 
matters^^d) appeil shaU Ue to the Supreme Court from any judgment. 
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finql order or sentence in a criminal proceeding of a High Court in the territory 
of India if the High Court— 

(a) has on appeal reversed an order of acquittal of an accused person 
and sentenced him to death ; or 

(b) has withdrawn for trial before itself any case from any court sub¬ 
ordinate to its authority and has in such trial convicted the accused 
person and sentenced him to death ; or 

(c) certifies that the case is a fit one for appeal to the Supreme Court : 

Provided that an appeal under sub-clause (c) shall lie subject to such pro¬ 
visions as may be made in that behalf under clause (1) of Article 145 and to 
such conditions as the High Court may establish or require. 

(2) Parliament may by law confer on the Supreme Court any further 
powers to entertain and hear appeals from any judgment, final order or sentence 
in a criminal proceeding of a High Court in the territory of India subject to 
such conditions and limitations as may be specified in such law. 


Clausb (1) 

Appeals in criminal niatt^3.—A limited criminal appellate jurisdiction is conferred 
upon the Supreme Court by Article 134. It is limited in the sense that the Supreme Court has 
been constituted a court of criminal appeal in exceptional cases where the demand of Justice 
requires interference by the highest court of the land. 

There are two modes by which a criminal appeal from any “judgment, final order or 
sentence^ in a criminal proceeding of a High Court can be brought before 
the Supreme Court : 

(1) Without a certificate of the High Court. 

(2) With a certificate of the High Court. 

1. Without certificate. —(u) An appeal lies to the Supreme Court if the High Court 
reverses the decision of acquittal of the accused person and sentences him to death —for ex¬ 
ample, if the Sessions Judge acquits the accused of murder, the Government makes an appeal 
against the judgment of the Sessions Judge to the High Court and the High Court sets aside 
the order of acquittal and sentences the accused to death an appeal will He under clause 
(l)(n). The word “acquittal” here does not mean that the trial must have ended in a com¬ 
plete acquittal but would also include the case where an accused has been acquitted of murder 
and has been convicted of a lesser offence. Thus, in Tarachand Dana Sutar v. State of Maha- 
-ashtrd^t the accuse who was charged under Section 302, I. P. C. for murder was convicted by 
the trial court under Section 304,1.P.C. The High Court reversed the order and convicted the 
accused of murder under Section 302, I.P.C., and sentenced him to death. The Supreme 
Court, rejecting the argument on behalf of the State that the word “acquittal” meant com¬ 
plete acquittal, held that the accused was entitled to a certificate undei Section 134(l)(<i). 

Once it is established that the High Court has applied the correct principles in reversing 
an order of acquittal, the Supreme-Court would not ordinarily interfere with the High Court’s 
order of conviction or reassess the evidence. The Supreme Court would only examine 
whether the High Court has approached the question properly and applied the principles cor¬ 
rectly .*•* 


53. AIR 1962 SC 130: (1962) 2 SCR 
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(6) If the High Court has withdrawn for trial before itself any case from any court 
subordinate to its authority and has in such trial convicted the accused person and sentenced 
him to death, an appeal shall lie to the Supreme Court from the order of the High Court. 

2. With certificate .—An appeal lies to the Supreme Court from any judgment, final 
order oi sentence in a criminal proceeding of a High Court if the High Court certifies that the 
case is a fit one for appeal to the Supreme Court. Before the commencement of the Consti¬ 
tution appeals were permitted to the Privy Council in criminal proceedings from the High 
Courts of Bombay, Calcutta and Madras on a certificate from the High Court. But other 
High Courts in India had no such power. Under sub-clause (c) all the High Courts will have 
the power to give the certificate of fitness but the proviso to sub-clause (c) lays down that such 
appeals shall be subject to rules made by the Supreme Court under Article 145 and to such 
other conditions as the High Court may establish or require. 


The grant of a certificate under Article 134(lXc) is not a matter of course but the power 
is to be exercised after considering what difficult questions of law or principles were involved 
in the case which should require the further consideration of the Supreme Court. If the case 
as decided by the High Court on the face of it did not involve any such questions, then ap¬ 
parently there was no justification for the High Court to certify the case as a fit one for appeal 
to the Supreme Court.'* ‘ The word “certifies*’ in sub-clausc (c) is a strong word which re¬ 
quires the High Court to look closely into the case to see if any special considerations arise. 
If a case does not involve any question of law, then however difficult the question of fact may 
be, that would not justify the grant of a certificate under Article 134(l)(c) of the Constitution 
because if the High Court had any doubt about the facts of a criminal case the benefit of 
that doubt must go to the accused.** Therefore, ordinarily, in a case which does not involve 
a substantial question of law or principle in an affirming judgment, the Supreme Court would 
not be justified in granting a certificate.** 


In Narsmgh v. State oj U. the Supreme Court observed as follows : 

In the case of clause (c)_of Article- 134(1) the only condition is the djs- 

crelton of the High Court, but the discretion is a judicial one and must be judicially 

exercised along the well-established lines which govern these matters. If, oa 

the face of the order, it is apparent that the court has misdirected itself and considered 
that us desciction was fettered when it was not, or that it had none, then the superior 
Court must either remit the case or exercise the discretion itself.** 


rile Supreme Court in accordance with its usual practice will ac«pt the concurrent 
lindings of fact arrived at by the courts below unless there are any exceptional circumstance^ 

in ^he case to depart from the practice.*’ 


Clause (2) 

Parliament is empowered under clause (2) of this article to enlarge the apellate juris- 
^ f .kJ in reeard to criminal matters. Parliament may, for instance, 

provTdcMhat in all cases of death sentences there shall be a n^t of app^I to the Supreme 
Cou: t Several members of the Constituent Assembly were m favot^of »v,ng to the person 
condemned to death the right to prefer an appeal to the Supreme Court. The matter has, 
however, been left for Parliament to decide. 

In 1970 Parliament extended the criminal appellate jurisdiction of the Supreme Court, 
The Lpreme Court (Enlargement of Criminal AppeUate Jurisdiction) Act. 1970, extends 


54. Sunder Singh v. SutU of U. P., AIR 
1956 SC 411 : 1956 Cr LJ 801. 

55. Narsingh v. StaU V 
1954 SC 457 : (1955) 1 SCR 238. 

56. Ibid.y p. 459; StaU of Assam v. 

Abdul Noofy AIK 1970 SC 13G5. 


57. Alajor E. G, Barsay v. StaU of 
Bombay, AIR 1961 SC 1762: (1962) 2 SCR 
Deepchand V. StaU of Rajasthan, AIR 
1961 SC 1527; (1962) 1 SCR 662 : 1961(2) 
Cr LJ 705. 




Art. 136J 


THB UNION 


279 


to the whole of India except the State of J & K. Section 2 of the Act has the effect of sub¬ 
stituting in sub-clause (^») of clause (1) of Article 134. the words ‘*to imprisonment for life 
or for a period of not less than ten years*" for the words “to death”. 

*135. Junsdiction and powers of the Federal Oourt under existing law 
to be exercisable by the Supreme Court.—Until Parliament by law otherwise 
provides, the Supreme Court shall also have jurisdiction and powers with 
respect to any matter to which the provisions of Article 133 or Article 134 
do not apply if jurisdiction and powers in relation to that matter were exercis¬ 
able by the Federal Court immediately before the commencement of this Cons¬ 
titution under any existing law. 

Appeals under existing law.—Appeal as of right to the Supreme Court in civil cases 
is provided for in Article 133 and in criminal cases in Article 134. No other type of appeal 
will lie as of right in respect of those matters. What would happen to a matter which, though 
not falling under Article 133 or Article 134 would have been appealable under the pre-Cons- 
titution law to the Federal Court had the Federal Court not been abolished by the Consti¬ 
tution 7 Such a situation has been contemplated and express provision is made therefor 
in the present article. In explaining the object of Article 135, the Supreme Court said** : 

This article was included in the Constitution to enable the Supreme Court to 

exercise jurisdiction in cases which were not covered by Articles 133 and 134, in respect 

of matters where the Federal Court had jurisdiction to entertain appeals, e/c., from 

the High Courts under the previously existing law. 

For this article to apply it is necessary that the following two conditions 
must be satisfied : 

(i) Articles 133 and 134 should not apply to the case ; 

(lY) it should be a case in regard to which the Federal Court would have jurisdiction 
to entertain the appeal under the law in force immediately befoie the commence¬ 
ment of the Constitution. 

The Calcutta High Court** has held that an appeal will lie to the Supreme Court in a 
matter coming under Section 66-A of the Indian Income Tax Act. The jurisdiction to hear 
income-tax appeals from the Privy Council had before 13th October, 1949, come to the Federal 
Court on and from that date as an exclusive jurisdiction whether such appeals were appeals 
in civil cases or not, and since that jurisdiction was never taken away from the Federal Court 
before it was replaced by the Supreme Court, it had jurisdiction in regard to income-tax 
appeals immediately before the commencement of the Constitution as required by Article 135 

An appeal will lie to the Supreme Court from a judgment, decree or final order of the 
High Court given in a suit or proceeding instituted before the commencement of the Consti¬ 
tution if it satisfies ihe conditions of valuation under the law existing at the commencement 
of the Constitution.*® The juibdiction conferred on the Supreme Court by Article 135 can 
be altered or abolished by Parliament. 

1^. leaje to ap^al by the Supreme Court- (1) Notwithstanding 

anything in this Chapter, the Supreme Court-may, in its discretion grant special 
leave to appeal from any judgment, decree, determination, sentence or order 

in any cause or matter passed or made by any court or tribunal in the territorv 
of India. ^ 


® Art. 135 sliail not apply to the 
State of Jammu and Kashmir. 
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(2) Nothing in clause (1) shall apply to any judgment, determination, 
senten^ or order passed or made by any court or tribunal constituted by or 
under any law relating to the Armed Forces. 

Clause (1) 

Appeals by special leave.—Articles 132 to 135 of the Constitution deal with ord^ 
appeals*^^the Supreme Court. No appeal lies under those articles unless the wndittons 
shifted thereunder are fulfilled. The power given by Article 136 is. however, in the nature 
of a special or residuary power, which is exercisable outside the purview of ordinary law 
in cas^ where the needs of justice demand mterference by the highest court of 
It vests in the Supreme Court plenary jurisdiction in the matter of entdrtaimng and hearing 

appeals by granting special leave against 

(i) any judgment, decree, determination or order ; 

(«) in any cause or matter ; 

(hV) passed or made by any court or tribunal. 

As compared with the provisions of Articles 132. 133 and 134, the jurisdiction conferred 
under Article 136 has the following distinguishing features : 

(o) The power to grant special leave is not confined to judgments, decree or final 
orders of the High Court. 

(6) Appeals shall lie from orders or determinations of all courts or tribunals in the 
territory of India except those mentioned m cUuse (2). 

(c^ There is no condition that the order of the court should be a final order. 

^ appeals against interlocutory orders are permissible, provided that the leave of 

Court is obtained. 


ie) 


An appeal shall lie from an order or determination of a court or a tribunal. 

The order or determination of a court or tribunal may be in any cause or matter. 
"Rv virtue of this article we can grant special leave in civil cases, m crimingcas , 
i ^Ude-tex -ses in cases w^co™ up before different kinds of tnbuna.s. 

and any variety of other cases."**^ 

The only conditions are ftrs.iy the deter^atio^or order^s^^^^^^^ 

„,ust have the character of a to the Supreme Court.” 

lion is not contemplated to be ma , . ^ against must be a court or tribunal. Unless 

Secondly, the authority whose act be invoked.^ 

both the conditions are satisfied, Article 130. cia w , , . ^ . ki 

r ... .-rvo —Aritcle 136 as shown above, is worded m the widest possible 
Exercise of **“"®‘*® .. .= on the Supreme Court to entertain appeals m suitable 

terms. It confers ^ ^J the Constitution. It is in the nature of a residuary or 

cases not otherwise provided be defined exhaustively. Decided cases, however, 

reserve power** and. ° grant special leave to appeal in exceptional cases— 

establish that the . injustice has been done by disregard to the forms of legal 

;:^rvSrarn"ofTheTtecip.e^ of natural justice or otherwise... 

Supp I SCR 625: (1962) 2 Lab LJ 760. 
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In Pritam Singh v, in explaining how the discretion will be exercised generally 

in granting special leave to appeal, the Supreme Court observed as follows : 

The wide discretionary power with which this Court is invested under it is to be 
exercised sparingly and in exceptional cases only, and as far as possible, a more or less 
uniform standard should be adopted in granting special leave in the wide range of 
matters which can come up before it under this article. By virtue of this article we 
can grant sF>ecial leave in civil cases, in criminal cases, in income-tax cases, in cases 
which can come up before different kinds of tribunals and in a variety of other cases. 
The only uniform standard which, in our opinimi, can be laid down in the Constitution 
is that the court should grant special leave to appeal only in those cases where special 
circumstances are shown to exist. 


Again, in Ohakeswari Cotton MiUs Ltd. v. C. /. T., West Bengal*‘*t the Supreme Court 

said : 

It is not possible to define.... the limitations on the exercise of the discretionary juris¬ 
diction vested in this Court by Article 136. The limitations whatever they may be, are 
implicit in the nature and character of the power itself. It being an exceptional and 
overriding power, naturally it has to be exercised sparingly and with caution and only 
in special and extraordinary situations. Beyond that, it is not possiMe to fetter the 
exercise of this power by any set formula or rule. 

Thus it is a well-settled practice of the Supreme Court that except where there has been 
an illegality or an irregularity of procedure or a violation of the principles of natural justice 
resulting in the absence of a fair trial or gross miscarriage of justice, the Supreme Court does 
not permit a third review of evidence with regard to questions of fact in cases in which two 
courts of fact have appreciated and assessed the evidence with regard to such questions.*” 
The Supreme Court does not allow a point not raised before the courts below before itself 
for the first time ** 


The residuary jurisdiction of the Supreme Court under Article 136 has more frequently 
been invoked in criminal appeals. But the Supreme Court has not been disposed to interfere 
lightly. It has more than once declared^^ that the Supreme Court will not grant special 
leave to appeal under Article 136(1) of the Constitution unless it is shown that special and 
exceptional circumstances exist, that substantial and grave injustice has been done and the 
case in question presents features of sufficient gravity .o warrant a review of the decision 
appealed against. Further in the exercise of its special leave appellate jurisdiction, the 
Supreme Court will not interfere with the concurrent findings of the courts below, unless, 
of course, the findings are perverse or vitiated by error of law, or if there is gross miscarriage 
of justice.’* 

T*he Supreme Court does not interfere With the interim orders of the High Courts. 
However, in Tarapore A. Co. v. Tractors Export, A/o5COh’*, the interim order of the trial 
judge was held not justified on account of the important legal principles of international 
trade being involved in the instant case. 
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In granting special leave to appeal in' criminal cases the Supreme^Court will take 
guidance from the principles \riiich have been laid down by the Privy Council dehning the 
limits within which interference with the course of criminal justice dispensed in the subordi¬ 
nate courts is warranted.^ A perusal of the Privy Council decisions on the point would 
indicate that it has repeatedly affirmed the principle that the Judicial Committee is unwilling 
to act in criminal cases in the free fashion of a fully constituted court of criminal appeal. 
The exercise of the prerogative takes place only where it is shown that injustice of a serious 
and substantial character has occurred.** 


In the case of Reil v. Rex**, Lord Habbury, while delivering the judgment of their Lord- 
ships of the Privy Council, pointed out that leave to appeal in criminal cases could only 
be given where some clear departure from the requirements of justice is alleged to have taken 
place. In In re Ibrahim Mallory DilUr* it was observed that the Privy Council would not 
review criminal proceedings unless it be shown that by a disregard of the forms of legal pro¬ 
cess or some violation of the principles of natural justice or otherwise substantial or grave 
injustice has been done. In Ibrahim v. King Etnperor'*'* it was observed that the ground for 
His Majesty’s interference in criminal matters is the violation of the principles of justice. 
In Ra! Behari Lai v. The King En^eror'** leave to appeal was granted on the disclosure that 
a member of the jury did not understand the language in which the trial was conducted. In 
Mahlikilile Dhalamini v. The King^ the ajppeal was allowed because there had been failure 
to hold in public the whole of the proceedings in a mi»der case. 

The principle stated above, namely, that the Judicial Committee will interfere where 
there has been an infringement of the essential principles of justice, has been further eluddated 
by Viscount Simon®®, who, after reviewing various cases, pointed out the following circum¬ 
stances in which the Privy Council could interfere in a criminal appeal : 

(/) where the accused has not been given the opportunity of being heard ; 

(//) where the trial took place in the absence of the accused ; 
iiiO where the accused is not allowed to call relevant witnesses ; 

((v) where the tribunal was shown to have been corrupt or not properly constituted ; 
(v) where the court does not understand the proceedings because of language ; and 
(w) where the court passing sentence had no jurisdiction to try the case. 

As to when the Privy Council will ordinarily not interfere, their Lordships said : 



The Judicial Committee is not a revising court of criminal appeal, that is to s^y, 
it is not prepared or required to retry criminal cases and does not concern itself with 
the weight of evidence, or the conflict of evidence or wth inferenc^ drawn from 
evidence, or with questions as to corroboration or contradiction of t^timony or m to 
whether there was sufficient evidence to satisfy the burden of proof. Neither it ^ 
^ncern to review the exercise by the previous tribunal of its di^retion as to pei^tting 
cross-examination of a hostile witness or m awarding a particular punishment. 


The same is the practice of the Supreme Court as is clear from the following observations 
Pritam Singh's case** : 

Generally speaking, this Court will not grant special leave, unless it is shown that 
exceptional and special circumstances exist, that substantial and grave injustice has been 
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done and that the case in question presents features of sufiicient gravity to warrant a 

review of the decision app>ealed against. 

As a normal rule, the Supreme Court does not proceed to review the evidence in cri¬ 
minal appeal under Article 136—despite its broad phraseology unless there is some serious 
legal defect or a grave irregularity by the court below in reading the evidence and such ille¬ 
gality or irregularity has resulted in miscarriage of justice.** 

Summary dismissal of a criminal appeal by the High Court may be a circumstance 
for the Supreme Court to exercise its jurisdiction under Article 136, as recording of reasons 
facilitates the disposal of appeal on merits and also promotes the confidence of litigants in 
the judicial process.” In an appeal under Article 136, the Supreme Court may re-examine or 
reassess the evidence if it becomes necessary to prevent miscarriage of justice, for example, 
relevant witness having not been examined resulting in serious lacuna in the evidence.** 

In appeals by special leave, the Supreme Court permits an appellant to raise a fresh 
plea in exceptional circumstances only,” such as, the authority having no jurisdiction under 
the Rules to issue the impugned notice,** or the question of law which does not involve any 
further investigation of facts, i. e., a plea for allowing a petition barred by limitation.** 

It is true that the Court can take notice of subsequent events while hearing appeal under 
Article 136. These cases are where the Court finds that because of altered circumstances 
like devolution of interest it is necessary to shorten litigation. Where the original relief 
has become inappropriate by subsequent events, the Court can take notice of such changes. 
If the Court finds that the judgment of the Court cannot be carried into effect because of 
change of circumstances, the Court takes notice of the same. If the Court finds that the 
matter is no longer in controversy, the Court can take notice of such an event. If the pro¬ 
perty which is the subject matter of the suit is no longer available, the Court will take notice. 
The Court takes notice of subsequent events to shorten litigation, to preserve rights of both 
the parties and to subserve the ends of justice.** 

Tribunal._As shown above, special leave to appeal nnder Article 136 is not limited 

to orders or determinations of a court of law, but includes a “tribunal” also. ^ A tribunal 
is a body or authority, though not a court in the strict sense, which is invested with the judicial 
power to adjudicate on questions of law or fact affecti^ the rights of citizens in a judicial 
manner./ Appeals have been entertained under this article, for example, against determina¬ 
tions or Industrial Tribunal**, Election Commission*®, Railway Rates Tribunal*S Labour 
Appellate Tribunal**, Income-tax Appellate Tribunal**, Cuslodian-General acting under] 
Section 27 of the Administration of Evacuee Property Act**, authority under the Payment 
of Wages Act**, Central Government acting under Section 111(3) of the Companies* Act** 
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and Central Government exercising powers of revision under Section 30 of the Mines and 
Minerals (Regulation and r>evelopment) Act, 1957”. The Courfs power to g^t sp^ 
leave is not taken away even when it is declared by the law that the order or decision of the 

tribunal shall be conclusive.** 

Va body or authority for being characterised as a tribunal for the purposes of Article 
136 must possess the following features : 

(a) It must be a body or authority invested by law with power to determine questions 
or disputes affecting the rights of citizens. 

(ft) Such a body or authority in arriving at the decision must be under a duty to act 
judicially. Whether an authority has a duty to a« judicially is to be gath«ed from ‘he pr^ 
visions of the Act under which it is constituted.! Generally speaking, if the inv<»tigaUon is 
sub^^ To ^rtain procedural attributes contemplating an opportunity of presenting lU ^ 
to L party, ascertainment of facts by means qf evidence if a dispute be on questions f^t. 
and the dispute be on a question of law on the presentation of l^cgal 
decision results in the disposal of the matter on findings based upon those questions of law an 

fact, then such a body or authority acts judicially.** 

(c) Such a body must be invested with the judicial power of the SUte.* This 
the autLrity required to act judiciaUy. though not a court in the strict sense, 
vested with thr-'Uappmgs of a court”, such as authority to determine matters in 
tiated by parties, sitting in public, power to compel attendants 

th-m on oath duty to follow fundamental rules of evidence (though not under Ac stnet r^ 

of-the Evidence a 5). provision for imposing sanctmns by 

or mandatory or prohibitory orders to enforce obedience to « conm^d^ is lUus 

trative ; some, though not necessarily all, such trappmgs ivill ordmanly make the authority 

which is under a duty to act judiciaUy, a tribunal.* 

The intention of the Constitution by me use ol ttie word ‘tribunaf m 
seems to have b^n to include within the scope of Article 136 ^u^« 
similar trappings as court but strictly not coming withm that defimUon. 

The case of v. of Bharat Bank\ « 

Supreme Court defining the nature of tribunals The issue 

knitted by the Supreme Court in Ae exerci^ of . tribunal set up under the Adustria* 

raised in that case was if the determmation ^ der Article 136 of Ae Cons- 

Disputes Act. 1947, was open to appeal to An indus- 

titution. The majority of the judges 5 ,^136 because it is invested with Ae 

trial tribunal is a “tribunal” for the purposes of Article 136 oecause 

following trappings of a comt of appUcation. which is in the nature 

(O The proceedings before it commence oy pp 

(«) ? has‘”tr‘s;me powers as «gards discovery, inspection, taking evidence, as are 
possessed by a civil court . 

(«,) witnesses are examined and cross-examined as m a court of lav. ; 
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(iv') a party may be represented by a legal practitioner ; 

(v) the tribunal is required to decide on the basis of the evidence adduced and accord* 
ing to the provisions of the statute ; and 

(w) members of the tribunal are persons qualified to be judges. 

In Jaswant Su^ar Mills v. Lakshmi Chand* the Conciliation Officer, exercising powers 
under clause (29) of the order of the U. P. Governor issued under the U. P. Industrial Disputes 
Act, is not a tribunal because he is not required to sit in public, no formal pleadings are con¬ 
templated to be tendered, he is not empowered to compel attendance of witnesses, nor is he 
restricted in making an enquiry to evidence which the parties may bring before him. The 
Conciliation Officer is again not capable of giving a determinative judgment or award atfect- 
ing the rights and obligations of the parties. He is not invested with powers similar to those 
of the civil court under the Code of Civil Procedure for enforcing attendance on any person 
and examining him on oath, compelling production of documents, issuing commissions for 
the examination of witnesses and other matters. Likewise, an arbitrator appointed under 
Section 10 of the Industrial Disputes Act, 1947, is not a tribunal because he lacks the basic, 
the essential, and the fundamental requisite in that behalf because he is not invested with 
the State's inherent judicial power. He is appointed by the parties and the power to decide 
the dispute between the parties who appoint him is derived by him from the agreement of the 
parties and from no other source.* 

Article 136 of the Constitution does not confer a right of appeal to any party from the 
decision of any tribunal, but it confers a discretionary power on the Supreme Court to grant 
special leave to appeal from the order of any tribunal of the territory of India. It is im¬ 
plicit in the discretionary reserve pov/er that it cannot be exhaustively defined. The grounds 
on which the Supreme Court would normally interfere with decisions arrived at by tribunals 
can be classified under the following categories, namely : 

(/) where the tribunal acts in excess of the jurisdiction conferred upon it under the 
statute or regulation creating it or where it ostensibly fails to exercise a patent 
jurisdiction ; 

(/i) where there is an apparent error on the face of the decision ; 

<i(7) where awards are made in violation of principles of natural justice causing subs¬ 
tantial and grave injustice to parties ; and 

(iv) where the tribunal has erroneously applied well-accepted principles of 
jurisprudence. 

It is only when errors of this nature exist that interference is called for.'’ The court does 
not usually interfere with a tribunal's findings of fact except when there are special circum¬ 
stances.* 

Clause (2) 

Clause (2) admits an exception when it says that the provision for special leave to appeal 
shall not apply to any judgment, determination, sentence or order passed or made by any 
court or tribunal constituted by or under any law relating to the armed forces. These arc 
the only courts or tribunals which are expressly exempted from the purview of Article 136. 


5. AIR 1963 SC 677: 1963 Supp 
1 SCR 242. 

6. Engineering Mazdoor Sabha v. Hind 
Cycles Ltd., AIR 1963 SC 874: 1963 Supp 
1 SCR 625. 

7. Clerks etc. of C. T. Cd Co. v. C. T. 
Co., AIR 1937 SC 78; Z>. C. M. Ltd.v. 
C. I. T., AIR 1955 SC 65, 69; Hindxvf- 
tan Antibiotics v. Workmen, ^VIR 1961 SC 


647 ; S. S. Railway v. Workers Union, AIR 
1969 SC 513. 

8. Alembic Chemical Works Ltd. v. 
Their Workmen, AIR 1961 SC 647; (1961) 3 
SCR 297; P. S. Mills v. P.S. Mills Mazdoor 
Union, AIR 1957 SC 95 ;DAtVaj Lai v. C.l. T., 
AIR 1055 SC 271 ; Indian Cable Co. v. 
Workmen, (1974) 3 SCC W ,0. N. G. C. v. 
Workmen, (1973) 3.SCC 535. 
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137, Review of judgments or orders by the Supreme Comt.—Subjrot to 
the provisions of any law made by ParUament or any rules made under Article 
145,^the Supreme Court shall have power to review any judgment pronounced 

or order made by it. 

The Supreme Court has expressly been given the power to 
Dowec is exercisable in accordance with, and subject to. the rules of the Court nwde under 
Article 145 The rules permit the review of a judgment by the Supreme Court on the pounds 
mentioned in Order 47rRule 1. of the CivU Procedure Code. Hence a review v^Il he on 

the following three grounds : 

(i) discovery of new and important matters or evidence ; 

(I'O mistake or error apparent on the face of the record ; and 
(iri) any other sufficient reason. 

The Judicial Committee of the Privy Council, as a general rule, did not review its own 
iudgments in accordance with the principle interest republicai ut sit /iri»m (it 

the^bject that there should be an end to law suits). The only exceptions were the recufymg 
of mistikes which had crept in inadvertently in the details of the judgments. It could al^ 
rervl manl^est defects in order to enable the decrees to be enforced and add explanato^ 

matters or reconcile inconsistencies. The Federal Court of India, set up 

of India Act 1935. in Raja Prithi Chand v. Sukkrai\ held that it would follow the prac¬ 
tice of the Privy Council and of the House of Lords in hearing applications and ^P^**^* 

in no cai re-hear a matter upon its merits. The framers of the Constitution did not 

accept the view of the Federal Court and made provision for a review of judgments or orfM® 
twht SumLe Court. In G. L, Gupta v. D,N. Mehta^\ the Supreme Court reviewed its 
iudament in a criminal appeal involving the violation of the Foreign Exchange Regulation 
Acf^947 wherein it was brought to its attention that Section 23(cK2) of the Act was no 
brought to the notice of the Court, and modified the sentence of imprisonment to fine. 

138 Enlargement of the jurisdiction of the Supreme Court.-^l) The 
Supreme Court shall have such further jurisdiction and powers with respect 
to any of the matters in the Union List as Parliament may by law confer. 

(2) The Supreme Court shall have such further jurisdiction and Powers 
with respect to any matter as the Government of India and ^e Government 
r>f anv State may by special agreement confer, if Parliament by ^w provi 
for the of such jurisdiction and powers by the Supreme Court. 

Parliament is authorised under this article to invest the Supreme Court with addthonal 
iurisdiction with respect to the enforcement of any of the matters enumerated in the Umon 
List If the Union Legislature is competent to legislate on a cerlam matter, it is obvious y 
romDetent to confer judicial power in respect of that matter on a tribunal of its oto choice . 
and ?f it chooses the Supreme Court for the purpose, the Court will have the jurisdiction so 

conferred. • • i nr 

h rourt Unifies that the case involves a substantial question of law as to the *nte*pr^ 
n of an Act passed by the Union Legislature. Similarly, Parliament can inv^t the 
quoreme Court with jurisdiction to decide upon all matters arising out of treaties, including 
extradition between the Union and a foreign State. 

T T inited States, federal laws are enforced by the courts of the United States ana 
not by the courts of States. The national Government is provided with its own 


O Ain 1941 PC 1 : 61 lA 448. 

10. fl 9 U) 3 sec 189: (1971) 3 


SCR 748 ; See also Afokd. Yasin v. 
sify of Kashmir, (1975) 1 SCO 150. 
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set of federal courts having full authority to enforce laws made by the Congress. The estab¬ 
lishment of the federal courts as agencies for enforcing United States laws is authorised by 
the Constitution. Anicle 3. Section (1). runs as follows : 

Tbe judirial power of United States shall be vested in one Supreme Court and in 

such inferior courU as the Congress may from time to time, order and establish. 

In Australia the judicial power of the Commonwealth vests in the High Court but 

Parliament is empowered by the Constitution to set up other subordinate federal courts_ 

although no separate federal courts have been established so far. In Canada also Parliament 
may establish courts for the better administration of the laws of Canada. In India Article 
247 expressly recognises the power of Parliament to establish any additional courts for the 
better administration of laws made by Parliament or any existing law with respect to a matter 
enumerated in the Union List. 

*139. OonfemieDt on the Sapreme Oonrt off powers to issue certgin writs._ 

Parliament rnay by law confer on the Supreme Court power to issue directions, 
orders or writs, including writs in the nature of habeas corpus^ fnandatnus^ pro¬ 
hibition, quo warranto and certiorari^ or any of them, for any purposes other than 
those mentioned in clause (2) of Article 32. 

Under Article 32, the Supreme Court has power to issue directions, orders or writs in the 
nature of habeas corpus^ mandamus^ prohibition, quo warranto and certiorari for the enforce¬ 
ment of the rights conferred by Part III of the Constitution. This article empowers Parlia¬ 
ment to confer power upon the Supreme Court to issue the above writs or orders for purposes 
other than the enforcement of the Fundamental Rights. The importance of the writs lies in the 
fact that they can be sought by an aggrieved party without bringing in a regular suit or pro¬ 
ceeding. 

140. Ancillary powers of Supreme Court.—Parliament may by law make 
provision for conferring upon the Supreme Court such supplemental powers 
not inconsistent with any of the provisions of this Constitution as may appear 
to be necessary or desirable for the purpose of enabling the Court more effec¬ 
tively to exercise the jurisdiction conferred upon it by or under this Constitution. 

The object of this article is to enable Parliament to confer such supplementary powers 

on the Supreme Court as may appear necessary to enable it to perform effectively the functions 
placed upon it under the Constitution. 

141. Law declared by Supreme Court to be binding on all courts_The 

law declared by the Supreme Court shall be binding on all courts witWn the 
territory of India. 

This article enacts that the law declared by the Supreme Court shall be binding on “all 
courts’- in the territory of India. The expression “all courts” obviously means courts other 
than the Supreme Court. The decision of the Supreme Court is binding on the High Court 
and it cannot ignore it on the ground that relevant provisions were not brought to the notice 
of the Supreme Court, and hence its decision is not binding.** The Jaw declared bv the 
Supreme Court is binding on the State and its officers and they are bound to follow it whether 
the majority of the present respondents were parties or not to the previous petition *« Th^ 
Supreme Court is not bound by its own decisions and may reverse its previous decisions *« 


• Art. 139 shall not apply to the 
State of Jammu and Kashmir. 

11. B. M. Lakhani v. Municipal Com- 
mitUe, (1970) 2 SCC 267. 

12. T. K. Pi. Rajgopal v. T. M. 
Karunanidhi. AIR 1971 SC 1551. 

13. Dwarka Das Shrinivas v. Sholapur 


T27T95VSCR 

Immunity Co. 

V. State of Btkar WK 1956 SC 631, 673: 
SC 845 . (1965) I SCR 933 ; State of W. B. 

(i^Ti IcrItT- = 
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As compared to other decisions, it would more readily reverse dedisions on constitutional 
questions if it is convinced that the previous decision is clearly erroneous.^** Jn St^ian'Stnglt 
V. State of Rajasthan'\ the Supreme Court said as follows : 


It Is true that the Constitution does not place any restriction on our powers to 
review our earlier decisions or even to depart from them and there can be no doubt 
that in matters relating to the decision of constitutional points which have a signifi c an t 
impact on the fundamental rights of citizens, we would be prepared to review our earlier 
decisions in the interest of public good. The doctrine of stqre decisis may not strictly 
apply to this extent and no one can dispute the position that the said doctrine should 
not be permitted to perpetuate erroneous decisions pronounced By this Court to the 
detriment of general welfare. 

Even so, the normal rule that judgments pronounced by the Supreme Court would be 
final should not be ignored and unless considerations of a substantial and compelling 
character make it necessary to do so, the Supreme Court would be slow to doubt the correct¬ 
ness of previous decisions or to depart from them “ Merely because an aspect presented 
in the particular app^ based on a constitutional guarantee, say, the guar^tec contained m 
Article 19(1)(^)» was not expressly considered or a decision given, that will not take away 
the binding effect of those decisions of the Supreme Court." However, the Supreme Court 
will review its earlier decision even though the decision has held the field for a considerably 
Iona time if it is satisfied of its error or the baneful effect which a decision would have on the 
general interest of the public or if it is ^‘inconsistent'’ with the legal philosophy of our 

Constitution.^’ 

The Supreme Court may also review its earlier decision if some patent aspects of the 
question remained unnoticed or if the attention of the Court was not drawn to any relev^t 
and material statutory provisions or if any previous decision of the Court beanng on the 
point was not noticed, or if the decision was clearly erroneous." 

It may be of interest to note here that the House of Lords strictly adhered to the doc¬ 
trine of ‘precedent’ in the earlier years, but the doctrine has practicaUy been given up by the 
“Practice SUtement (Judicial Precedent)” issued by the House of Lords recorded m U966) 
1 WLR 1234. Speaking for the House of Lords, the Lord Chancellor made the followmg 

observations : 

Their Lordships nevertheless recognise that too rigid adherence to precedent may 
lead to injustice in a particular case and also unduly restrict the proper development of 
the law They propose, therefore, to modify their present practice and, while treating 
former decisions of this House as normaUy binding, to depart from a previous decision 

when it appears right to do so. 


Ratio deoidendi—“A decision U not binding because of its ^nctoion but m regard 
to its ratio and the principles laid down therein”.** The determmat.on of rattoJtMt. 
i e the reason of the decision, is not as easy as it might appear at the firet si^t. In the 
SuoreL Court each judge may state the principle in a different !an^ge.« and hen« it 
may not be possible to ascertain exactly what the ratio decidendi is. Moreover, as 
Sood^f* has pointed out. it is not always safe to accept the actual formulation of a pnn- 
Splc ^a court, since the principle may be laid down m either too broad or too narrow a 

fashion. Paton says : 


14*' Am 1965 SC 845, 855. 

16 T* G. Mudaliar v. State of T. JV., 

NatH Sarkar v. 5^./ 


/. r. O., (1972) 1 see 122: (1972) 2 SCR 
502. 

19. B. Shanut Rao v. Union Territory of 

Pondichery, AIR 1967 SC 1480, 1486: 

(1967) 2 SCR 650. 

20. Art. 145(5). 

21. Essay in Jurisprudence and the Com¬ 
mon Law, p. 1. 
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In truth we frequently cannot discover for what a case is authority unless we con¬ 
sider it in relation to prior and subsequent cases. One case, so to speak, plots a point 
on the graph of tort, but to draw the curve of the law we need a series of points. In 
many important cases there is a statement of a principle much broader than is necessary 
if the material facts alone are consider^. If the decision is felt to be wrong the deci¬ 
sion will be confined to cases raising precisely the same general facts ; if it is thought 
correct, the merest obiter dicta may have very great weight.** 

Normally, the courts should not make obiter observations on constitutional matters not 
directly raised before it for its decision.** 

Prospective ovaruling in constitutional case s* **.—^The general rule is that the overruling 
of an earlier decision is retrospective except as regards matters that are res Judicata or 
accounts that have been settled in the meantime. The result is that any intermediate tran¬ 
sactions made on the strength of the supposed rule are governed by the' law established in the 
overruling decision, / in the case of /. C. Golak Nath v. State of Punjab**^ the Supreme Court 
has established the rale of prospective overruling to a limited extent. This would mean that 
an overruling decision shall not affect intermediate transactions made on the basis of the 
overruled decision or even the parties in the instant case, but shall apply only to the cases 
arising in future. The following are the conditions under which the doctrine may apply— 

(0 the doctrine of a prospective overruling can be invoked only in matters arising 
undr-c the Constitution ; 

(i7) it can be applied only by the highest court of the country, /. e., the Supreme Court, 
as it has the constitutional jurisdiction to declare law binding on all the courts 
in India ; and 

ini') the scope of the retroactive operation of the law declared by the Supreme Court 
superseding its earlier decisions is left to its discretion to be moulded in accord¬ 
ance with the justice of the cause or matter before it. 

142. Enforcement of decrees and orders of Supreme Court and orders 

as to discovery, etc.—(1) The Supreme Court in the exercise of its jurisdiction 
may pass such decree or make such order as is necessary for doing complete 
justice in any cause or matter pending before it, and any decree so passed or 
order so made shall be enforceable throughout the territory of India in such 
manner as may be prescribed by or under any law made by Parliament and, until 
provision in that behalf is so made, in such manner as the President may by 
order* prescribe. 

(2) Subject to the provisions of any law made in this behalf by Parliament, 
the Supreme Court shall, as respects the whole of the territory of India, have 
all and every power to make any order for the purpose of securing the attendance 
of any person, the discovery or production of any documents, or the investigation 
or punishment of any contempt of itself. 

Under the Government of India Act, 1935. the Federal Court had no machinery for 
executing its decrees. In exercise of its original jurisdiction it could only pronounce a 
declaratory judgment. In the exercise of its appellate jurisdiction, if the Federal Court 
allowed an appeal, it had to remit the case to the court from which the appeal was brought, 
with a declaration as to the judgment, decree or order which was to be substituted for the 


22. Paton, JurUprudence, p. 160. 

23. B. Rojagopala Naidu v. S. P. A. 
Tribunal, AIR 1964 SC 1573: (1964) 7 
SCR 1. 

23a. Ste comment under Art. 142. 

24. AIR 1967 SC 1643: (1967) 2 
SCR 762. 


See the Supreme Court (Decrees 
and Orders) Enforcement Order, 1954, 
published with the Nlinistry of Law Notifi- 
«tion No. C. O. 47, dated the 14th 
January, 1954, Gazelle of India, Extraordi¬ 
nary, Pt. II, S. 3, p. 75. 
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judgment* decree or order appealed against. There is no such limitation under the present 
Constitution. The Supreme Court* in the exercise of its jurisdiction, may pass such order 
as is necessary for doing complete justice in the matter pending before it. The order made 
by the Court shall be enforceable in such manner as may be prescribed by or under any law 
made by Parliament, but only throughout the territory of India.** Until provision is made 
by Parliament, the orders of the court will be enforced in the manner prescribed by 
the President.** 


An order which the Court can make under Article 142 in order to do complete justice 
between the parties must not only be consistent with the fundamental rights guaranteed by 
the Constitution but also with the substantive provisions of the relevant statutory lawa.** 
It has been held that during the time Article 142 is in operation and the matter is sub Judice 
in the Supreme Court, the Governor has no right to suspend the sentence under Article 161.** 

Where an appeal to the Supreme Court has been allowed, the Court may in order to 
do complete justice, direct that appellants who had not prosecuted their appeals should also 
have benefit of its judgment.** 

^ur Constitution does not expressly or by necessary implication speak against the 
doctrme of prospective overruling. Indeed, Articles 32, 141 and 142 are couched in such 
wide and elastic terms as to enable the Supreme Court to formulate legal doctrines to meet 
the ends of justice. These articles are designedly made comprehensive to enable the Supreme 
Court to declare law and to give such directions or pass such orders, as are necessary to do 
complete justice. The expression “declared” is wider than “found or made”. To declare 
is to announce opinion. Indeed, the latter involves the process, while the former expresses 
the result. Interpretation, ascertainment and evolution are parts of the process, while that 
interpreted, ascertained or evolved is declared as law. The law declared by the Supreme 
Court is the law of the land. If so, there seems to be no acceptable reason why the Supreme 
Court in declaring the law in supersession of the law declared by it earlier, could not restrict 
the operation of the law as declared to future and save the traQpctions, whether statutory 
or otherwise, that were effected on the basis of the earlier law.*® j 

143. Power of President to consnlt Supreme Court.—(1) If at any time 
it appears to the President that a question of law or fact has arisen, or is likely 
to arise, which is of such a nature and of such public importance that it is 
expedient to obtain the opinion of the Supreme Court upon it, he 
the question to that Court for consideration and the Court may, after such 
hearing as it thinks fit, report to the President its opinion thereon. 

(2) The President may, notwithstanding anything in f* * * the 

proviso to Article 131 , refer a dispute of the fand mentioned m the J [said 

proviso] to the Supreme Court for opinion and the Supreme Court shall, after 
such hearing as it thinks fit. report to the Pfesident its opinion thereon. 

Clause (1) 

Advisory or consultative jurisdicUon.—Normally the function of a court of law is to 
answer questions of law or fact when properly raised before it in a dispute between the parties. 


25 Mdsthan Sahib v. Chief Comiw^ 

air 1963 SC 533: 1962 Supp 1 SCR 
981. 

’ 26. See the Supreme 
and Orders) Enforcement Ora®*", 1950, 

made by the President K^bl^hed under 

Notification No. S. R. O. 49, 

May, 1950, in the Gazette of .India, Extra¬ 
ordinary, 1950, Part II, Sections 3, 13 

27. Prem Chand Garg v. Excise Coi^r. 

AIR 1963 SC 996: 1963 Supp 1 SCR 

885 

28. K. M. Nanavativ. State 

AIR 1961 SC 112: (1961) 1 SCR 497: 


(1961) 1 Cri LJ 173. 

29. B. N. Nagarajan v. State of 
Mysore, AIR 1966 SC 1942 : (1966) 3 SCR 
682 : (1967) 1 Lab LJ 698. 

30. /. C. Golak Nath v. State ofPur\jab, 
AIR 1967 SC 1643, 1688: (1967) 2 SCR 
762. 

■f The words, brackets and figure 
“clause (») of” omitted by the Constitution 
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and Sch. 
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This article, however, confers a particular jurisdiction, commonly called the consultative 
or advisory jurisdiction, on the Supreme Court to give its opinion on questions imconnected 
with a pending case.*^ A similar power was conferred on the late Federal Court of India 
by Section 213 of the Government of India Act, 1935.** 

The President has been authorised by Article 143 to refer to the Supreme Court a question 
of law or fact which in his opinion is of such a nature and of such public importance that it 
is expedient to obtain its opinion upon it. The words of Article 143 are quite wide and there 
is no condition that it is only in respect of matters falling within the powers, functions, and 
duties of the President that it would be competent to him to frame questiops for the advisory 
opinion of the Supreme Court. The only conditions are : (f> that he should be satisfied 
that a question of law or fact has arisen or is likely to arise ; (li) that he should also be 
satisfied that such a question is of such a nature and of such public importance that it is 
expedient to obtain the opinion of the Court on it. The President may accordingly for¬ 
mulate for the advisory opinion of the Supreme Court questions relating to the validity of 
the provisions of existing laws or in regard to the validity of provisions proposed to be in¬ 
cluded in the bills which would come before the legislatures or in respect of any other question 
of constitutional importance.** 

As stated by Chief Justice A. N. Ray : 

The Supreme Court will be bound by the recitals in the order of reference and it 
will accept the statement of facts set out in the reference. The truth or otherwise of 
the facts cannot be enquired or gone into nor can the Supreme Court go into the 
question of or otherwise of the authority noaking the reference. The Supreme 

Court cannot go behind the recital. The court cannot go into disputed questions pf 
fact in its advisory jurisdiction under Article 143(1).** 

On receipt of the reference the Registrar gives notice to the Attorney-General to appear 
before the Court and take directions of the court as to the parties who will be served with 
notice of such reference.** The court also permits such persons and group of persons as 
may be interested to appear as interveners.** 

The Court is to report after such hearing as it thinks fit. Every report shall be made 
in accordance with an opinion delivered in open Court with the concurrence of the majority 
of the judges present, with liberty to any judge, who does not concur, to deliver a dissenting 


31*. So far the Supreme Court has 
rendered six advisory opinions; In r$ Uu 
Delhi Laws AIR 1951 SC 332; 1951 

SCR 747 ; In re Kerala Education Biilf 1957 
AIR 1958 SC 956: 1959 SCR 995; In re 
Berubari Union and Exchange of EnelaveSy AIR 
1960 SC 875: (1960) 3 SCR 350; In re Sea 
Customs Act, 1371, Section 2012), AIR 1963 
SC 1760; In re Powers, Privileges Immunities 
of State Legislatures, AIR 1965 SC 745 and 
In re Presidential Poll, (1974) 2 SCC 33. 

32. Section 213, Government of India 
Act, 1935, enacted as follows : 

(1) If at any time it appears to the 
Governor-General that a question 
of law has arisen, or is likely to 
arise, which is of such nature and 
of such public importance that it is 
expedient to obtain the opinion of 
the Federal Court upon it, he may 
in his discretion refer the question 
to that court for consideration, and 
the court may, after such hearing 


as they think fit, report to the 
Governor-General thereon. 

(2) No report shall be made under 
this section save in accordance 
with an opinion delivered in open 
court with the concurrence of a 
majority of the judges present at 
the hearing of the case, but no¬ 
thing in this sub-section shall be 
deemed to prevent a judge who 
doa not concur from delivering 
a dissenting opinion. 

33. In re Powers, Privileges and Immu- 
tntus of State Legislatures, AIR 1963 SC 
745. 

34. In re Presidential Poll, (1974) 2 

SCC 33. 55. » K / ^ 

Order 35, Rule 1 of Supreme 
. Rules, 1966. See also In re Presiden- 
tuii Poll, (1974) 2 SCC 33, 36 (summary of 
arguments). 

36. See In re Presidential Poll, (1974) 2 
SCO 33. 
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opinion.” The procedure has to be similar to that followed by the Court in the exercise 
of its original jurisdiction.** 

The advisory opinion of the Supreme Court under this article is not binding on the 
President.** 


The advisory jurisdiction of the Supreme Court is analogous to that possessed by tfie 
Privy Council under Section 4 of the Judicial Committee Act. 1833, which provides that 
His Majesty may refer to the Judicial Committee, for hearing or consideration, any matter 
whatsoever as His Majesty may think fit, and that the committee shall thereupon hear and 
consider the same, and shall advise His Majesty thereon. The procedure under the Judicial 
Committee Act differs from that under Article 143 in two respects, /. e., (i) dissenting opinions 
are not delivered in the Privy Council, and (r*i) it Is made obligatory for the Judicial Committee 
to hear and consider the matter and advise His Majesty thereon. Similarly. Section 60. 
Canadian Supreme Court Act, 1706, empowers the Govemor-General-in-Council to refer 
important questions of law touching certain matters to the Supreme Court for hearing and 
consideration. The Supreme Court is bound to entertain and answer the reference and 
the opinion of the Court upon such a reference is subject to appeal to His Majesty in Council. 
The Supreme Court of the Canadian Provinces and several of the State Supreme Courts in the 
United States have been invested with similar jurisdiction. But the Supreme Court of the 
United States has consistently refused to pronounce advisory opinions upon abstract questions 
of law on the ground that to do so would be incompatible with the position it occupies in 
the Constitution of the United States.*® In the Conimonwealth of Australia Constitution 
Act too there is no provision similar to Article 143. The Permanent Court of International 
Justice was invested with the competence to deliver advisory opinions by Article 14 of the 
Covenant of the League of Nations. 


Strictly speaking the Supreme Court Is not bound to answer a reference made to it by the 
President. The article says that the Supreme Court may report to the President its opinion 
on the question referred to. In In re Kerala Education Bill, 7957**, S. R. Das, C. J. observed 
as follows : 

This Court has, under clause (1), a discretion in the matter and may in a proper 
case and for good reasons decline to express any opinion on the questions submitted 
to it. 


The Supreme Court may therefore refuse to express its advisory opinion if it is satisfied 
that it should not express its opinion, having regard to the nature of the questions forwarded 
to it and having regard to other relevant facts and circumstances, e. g.. If the questions for* 
muiated for advisory opinion are purely socio-economic or political questions which have 
no relation with any of the provisions of the Constitution or have otherwise no constitutional 
significance.** 

The opinion delivered by the Supreme Court in exercise of its advisory jurisdiction, 
though entitled to great respect, is not binding on courts. The opinion of the Supreme 
Court is not “law” within the meaning of Article 141 and hence is not binding on courts.** 
According to the accepted theory of precedent, the judges do not make law only by formulat¬ 
ing and declaring. They make law by applying it. “Judicial declaration unaccompanied by 
judicial application is of no authority”. In the case of an advisory opinion the Supreme 
Court only declares the law but has no occasion to apply the same to any dispute between 
parties brought before it in the ordinary manner. Moreover, the very fact that the subject 


37. Art. 145(4). ^ 

38. Or. 37, R. 3. Supreme Court 

Rules, 1966. 

39. In re Levy of Estate Daly, AIR 1914 

40. Muskrat V, CI.S., (1911)56 L Ed 
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of advisory opinions is dealt with in an article later than Article 141 is in itself an indication 
that an advisory opinion would be no more than an opinion. The marginal note to Article 
143 suggests that the whole procedure merely constitutes consultation between the President 
and the Supreme Court. TTie opinions given by the Judicial Committee or the Supreme 
Court of Canada are also treated as merely advisory and have no more effect than the opinions 
of the law officm of the Government. 

There has been considerable difference of opinion amongst jurists and political thinkers 
as to the expediency of placing on the courts an obligation to advise the Executive on difficult 
questions of law. In spite of weighty arguments to the contrary, the framers of the Consti¬ 
tution thought It expedient to confer advisory jurisdiction upon the Supreme Court.** 

It may, however be of interest to note here some of the arguments put forward against 
such a jurisdiction. Professor Philip Frankfurter of the Supreme Court of the United States 
in an article published in 37 Harvard LRP 1105 expressed himself on the subject of advisory 
opinions thus : 

The whole milieu of advisory opinions on proposed bills is inevitably different from 
that of litigation contesting legislation. However much provision may be made on 
paper for adequate arguments (and experience justifies little reliance) advisory opinions 
are^ bound to move in an unreal atmosphere. The impact of actuality and the inten¬ 
sities of immediacy are wanting. In the attitude of the court and counsel, in the vigour 
of adequate representation of the facts behind legislation (lamentably inadequate even 
in contested litigations) there is thus a wide gulf of difierence, partly rooted in psycho- 
logioal factors, between opinions in advance of legislation and the decisions in litigation 
after such prc^>psals are .embodied into law. Advisory opinions are rendered upon 
sterilised and mutilated issues. 

In Attorney-Generalt Ontario v. Hamilton Street Railway*^ Halsbury, L. C., said : 

They would be worthless as being speculative opinions of hypothetical question. 
It Would be codtrary to principle, inconvenient, and inexpedient that opinions should 
be ^Ven on such questions at all. When they arise, they must arise in concrete cases, 
involving private rights ; and it would be extremely unwise for any judicial tribunal 
to attempt beforehand to exhaust all possible cases and facts which might occur to 
qualify, cut down and override the operation ofjbe particular words when the concrete 
is not before it. 

To the same effect are tiie observations of Lord Halden in Attorney-General of British 
Oo/umbla v. The Attorney-General of Canada^* : 

Under this procedure questions may be put of a kind which it is impossible to 
answer satisfactorily. Not only may the question of future litigants be prejudiced by 
the court laying down principles in an abstract form without any reference or relation 
to actual facts, but it may turn out to be practically impossible to define a principle 
adequately and safely without previous ascertainment of the exact facts to which it 
is to be applied. 

In another Canadian case*^ Lord Sankey, L. C., observed to the following effect: 

It is undesirable that the court should be called upon to express opinions which 
may affect the rights of persons not represented before it or touching matters of such 
a nature that its answers must be wholly ineffectual with regard to parties who are not 
and who cannot be brought before it—for example, a foreign Government. 


44. Ad hoc Committee Report on the 
Supreme Court, Gl. 

45. 1903 AC 524, 529. 


46. 1914 AC 153, 162. 

47. In re Regulation and Control of Acro^ 
nautus. 1932 AC 52, 66. 
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It is for the President to determine what questions should be referred and if he does not 
entertain any serious doubts on the other provisions, it is not for any party to say that doubts 
arise also out of them and the court cannot go beyond the reference and discuss those prob¬ 
lems. The circumstance that the President has not thought fit to refer other questions as to 
the. constitutional validity of some of the clauses of the (said) bill on the ground that they 
infringe other provisions of the Constitution cannot be a good or cogent reason for declining 
to entertain the reference and answer the question touching matters over or in respect of 
which the President docs not entertain some doubt.^* 

Clause (2) 

Article 143(2) deals with cases in which the President may refer a dispute to the Supreme 
Court, notwithstanding the prohibition prescribed by the proviso of Article 131 and where 
such a reference is made. If such a reference is made, the court shall after such hearing as 
it thinks fit, report to the President its opinion thereon. It will be noted that where as in the 
case of reference made under Article 143(2), it is the constitutional obligation of the Supreme 
Coxirt, to make a report on that reference embodying its advisory opinion in a reference under 
Article 143 there is no such obligation. As pointed out above, in dealing with this letter of 
it is open to the Court to consider whether it should make a report to the President 
giving its advisory opinion on the question under reference or not. 

144 . Civil and judicial authorities to act in aid of the Supreme Court.—^AU 
authorities, civil and judicial, in the territory of India shall act in aid of the 
Supreme Ck>urt. 

145 . Rules of Court, etc.—(1) Subject to the provisions of any law made 
by Parliament, the Supreme Court may from time to time, with the approval 
of the President, make rules for regulating generally the practice and procedure 
of the Court including— 

(a) rules as to the persons practising before the Court ; 

(b) rules as to the procedure for hearing appeals and other matters 
pertaining to appeals including the time within which appeals to 
the Court are to be entered ; 

(c) rules as to the proceedings in the Ck>urt for the enforcement of any 
of the rights conferred by Part III ; 

(d) rules as to the entertainment of appeals under sub-clause (c) of 
clause (1) of Article 134 ; 

(e) rules as to the conditions subject to which any judgment pronounced 
or order made by the Court may be reviewed and the procedure 
for such review including the time within which applications to 
the Court for such review are to be entered ; 

(f) rules as to the costs of and incidental to any proceedings in the 
Court and as to the fees to be charged in respect of proceedings 

therein ; 

(g) rules as to the granting of bail ; 

(A) rules as to stay of proceedings ; 

(i) rules providing for the summary determination of any appeal which 
appears to the Court to be frivolous or vexatious or brought for 
the purpose of delay ; 

(j) rules as to the procedure for inquiries referred to in clause (I) of 
Article 317. 


48. In re Kerala Education Bill, 1957, AIR 1958 SC 956 : 1959 SCR 995. 
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SdiSThi'ivr.o’rt ?i' “■• "“5 

provide for tie powee. of eieXS^’K? ."S ““ 

minimuin number of judges who are to sit for the purpose of 
of^hif involving a substantial question of law as to the interpretati<m 

?43 ^ha?te five P«n>ose of hearing any reference unde? Article 

Provid^ where the Court hearing an appeal under any of the pro- 

visions of this Chapter other than Article 132 consists of less than five Judges 

^urse of the hearing of the appeal the Court is satisfied that the 

question of law as to the interpretation of this 
Constitution the detenmnaUon of which is necessary for the disposal of the 

appeal, such Court shall refer the question for opinion to a Court constituted 

clause for the purpose of deciding any case involving such 

foS with suc^ 

judgment sh^ be dehvered by the Supreme Court save in open 

opinion accordance %Wth 

an opimon also delivered in open Court. 

(5) No jud^ent and no such opinion shall be delivered by the Supreme 
Court save with the concurrence of a majority of the Judges present a^ Se 
hearing of the case, but nothing in this clause shall be deemed to prevent a 
Judge who does not concur from delivering a dissenting judgment or Opinion. 

The Supreme Court has the inherent jurisdiction to regulate its proceedings reJatine to 
th^nduct of^rsons api^ing before it, in and out of court, in so far as such^conductlias 

prof^ional relations and ethics. Apart from this inherent jurisdiction 
the Consu ution m Arucle 145 itself authorised the Court to make rules for re^lat- 
mg ^nerally the pract.ce and procedure of the Court”, which must be construed fo i.r^ elt 
amplitude must mclude regulating the conduct of all persons, appearing before thl Coun 
m relaOon to the busmess of the Court. Thus the conduct of advocates and their assSfonte 

regulLfon by .he 

Arti^e 145 dean« the rule-making power of the Supreme Court. Power is given to the 
SuprenK Court to make rules for regulating the practice and procedure of Ihe Coun The 
ru^nmkmg power of the Court is exercisable subject to the approval of the PreSden ' Se 
rtJes govern^ the pracnce and procedure of the Supreme Court must be c^nsirtenrwithThe 

°ce^rv=rr:if r 1“ .h^fom^h^ :cu^- 

32 Of the constitution because such a rule mtarde^d "IJCioroV'Tr.SLr 

The rule-making power of the Supreme Court includes the power to fix th. ■ 
number of judges who are to sit for any purpose subject to on#. H ^ ^ rniomium 

minimum number of judges to hear and decide a case involving a subsmmtS'^'^’ “"f 
law as to the interpretation of the Constitution or for hearing =, question of 

shau be ave. As long as this requirement is LeilS fo^^n Z -"der Article 143 

tion to the rest of the case being-disposed of by a Division Bench ^f wTan'fi""”!"*! 
as to save the time of the Constitution Bench of 6ve or more Judg«. “ ' 


49 . In re Sant Ram, AIR I960 SC 
932, 934: (1960) 3 SCR 499. 

50. AIR 1963 SC 996: 1963 Supp 
1 SCR 885. 

51. Shio Bahadur Singh v. State of Vin¬ 


t *^.^*^* ^^ogwan Swarup v. State nf 
Me^rashtra, AIR J965 SC 682f(1964j2 SCR 
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Under clause (4) an obligation is imposed on the Supreme Cop^ to give its judgmrats 
in open court. Similarly, it is to give its opinion under Article 143 publicly. Publicly is 
prescribed to avoid the impression that the Supreme Court gives private or secret advice to 
the President. 


Clause (S) gives liberty to a judge, who does not agree with the majority judgment, to 
give his dissenting judgment or opinion. In allowing expression of dissent the Supreme 
Court follows the practice which prevails in the International Court at the Hague. Dissenting 
judgments are not delivered in the Privy Council, 


146. Officers and servants and the expenses of the Sppreme Court.— 

(1) Appointments of officers and servants of the Supreme Court shall be made 
by the Chief Justice of India or such other Judge or officer of the Court as he 

may direct : 

Provided that the President may by rule require that in such cases as may 
be specified in the rule, no person not already attached to the Court shall be 
appointed to any office connected with the Court, save after consultation with 
the Union Public Service Commission, 


(2) Subject to the provisions of miy law made by Parliament, the conditions 
of service of officers and servants' of the Supreme Court shall be such as may 
be prescribed by rules made by the Chief Justice of India or by some other 
Judge or officer of the Court authorised by the Chief Justice of India to make 

rules for the purpose : 

Provided that the rules made under this clause shall, so far as they relate 
to salaries, allowances, leave or pensions, require the approval of the President. 

(3) The administrative expenses of the Supreme Court, including all 
salaries allowances and pensions payable to or in respect of the officers and 
servants of the Court, shall be charged upon the Consolidated Fund of India, 
and any fees or other moneys taken by the Court shall form part of that Fund. 

Article 146 is intended to secure the independence to the Supreme Court in certain 
matters from control of the Executive and the Legislature. 


Anoointments of officers and servants of the Supreme Court are made by the Chief 
T»^tice of India or such other judges or officers of the Court as he may direct. But 
rt. President can by rule prescribe that certain appointments can only be made after con- 
1 * t'Tr* with the Union Public Service Commission. Conditions of service of officers and 
sultaiion are prescribed by rules made by the Chief Justice. But the rules relating 

tHalaries. allowances, leave or pension require the approval of the President. 

ri e (3) declares that the administrative expenses of the Supreme Court are charged 
unon Vhrconsolidated Fund of India. Aa we have 3«n above, the sums which are charged 
upou rvvnsolidated Fund are not put to vote of Parhament. A similar provision is 

IlJlde in respect of tbe administrative expenses of the High Courts. {Vide clause (3) of Article 

2291- 

147 Interpretation. —In this Chapter and in Chapter V of Part VI, 

reference to any substantial quesUon of law as to the interpretation of this 
reiercii^c ^ construed as including references to any substantial 

Constitut^ interpretation of the Government of India Act, 1935 

question J^g^j^ctment amending or supplementing that Act), or of any 
(including y order made thereunder, or of the Indian Independence 

Acf"l947. or o? any order made thereunder. 

A • 147 is to be read with Article 132 of the Constitution. Article 132, as we have 

^allows an appeal from a judgment, decree or final order of a High Court, if the 


seen 
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High Court certifies that the case involves a **substantial question of law as to the interpre¬ 
tation of this Constitution”. The expression ^substantial question of law as to the interpre¬ 
tation of t!'is Constitution**, used in Article 132 includes, under the present article, any ques¬ 
tion of law as to the interpretation of the Government of India Act, 1935, (including any 
enactment amending or supplementing that Act), or any order in Council, or order made 
thereunder, or of the Indian Independence Act, 1947, or of any order made thereunder. 

Chapter V—Comptroller and Auditor-General of India 

148. Comptroller and Auditor-General of India.—(1) There shall be a 
Comptroller and Auditor-General of India who shall be appointed by the 
President by warrant under his hand and seal and shall only be removed from 
office in like manner and on the like grounds as a Judge of the Supreme Court. 

(2) Every person appointed to be the Comptroller and Auditor-General 
of India shall, before he enters upon his office, make and subscribe before the 
President, or some person appointed in that behalf by him, an oath or affir¬ 
mation according to the form set out for the purpose in the Third Schedule. 

(3) The salary and other conditions of service -of the Comptroller and 
Auditor-General shall be such as may be determined by Parliament by law 
and, until they are so determined, shall be as specified in the Second Schedule : 

Provided that neither the salary of a Comptroller and Auditor-General 
nor his rights in respect of leave of absence, pension or age of retirement shall 
be varied to his disadvantage after his appointment. 

(4) The Comptroller and Auditor-General shall not be eligible for further 
office either under the Government of India or under the Government of any 
State after he has ceased to hold his office. 

(5) Subject to the provisions of this Constitution and of any law made 
by Parliament, the conditions of service of persons serving in the Indian Audit 
and Accounts Department and the administrative powers of the Comptroller and 
Auditor-General shall be such as may be prescribed by rules made by 
the President after consultation with the Comptroller and Auditor-General. 

(6) The administrative expenses of the office of the Comptroller and 
Auditor-General, including all salaries, allowances and pensions payable to 
or in respect of persons serving in that office, shall be charged upon the Con¬ 
solidated Fund of India. 

149. Duties and powers of the Comptroller and Auditor-General.—The 
Comptroller and Auditor-General shall perform such duties and exercise such 
powers in relation to the accounts of the Union and of the States and of any 
other authority or body as may be prescribed by or under any law made by 
Parliament and. until provision in that behalf is so made, shall perform such 
duties and exercise such powers in relation to the accounts of the Union and 
of the States as were conferred on or exercisable by the Auditor-General of 
India immediately before the commencement of this Constitution in relation 
to the accounts of the Dominion of India and of the Provinces respectively. 

150. Power of Comptroller and Auditor-General to give directions as to 
accounts.—The accounts of the Union and of the States shall be kept in such 
form as the Comptroller and Auditor-General of India may. with the approval 
of the President, prescribe. 

151. Audit reports.—(1) The reports of the Comptroller and Auditor- 
General of India relating to the accounts of the Union shall be submitted to the 
President, who shall cause them to be laid before each House of Parliament. 
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(2) The reports of the Comptroller and Auditor-General of India relating 
to the accounts of a State shall be subnutted to the Govemorf * • • of the 
State, who shall cause them to be laid before the Legislature of the State. 

There shall be a Comptroller and Auditor-General of India who shall be appointed 
by the President by warrant under his band and seal. He can be removed from his ofiBoe 
by the President on the ground of proved misbehaviour or incapacity on an address of Parlia¬ 
ment in the manner provided in clause (4) of Article 124 relating to the removal of judges 
of the Supreme Court. His salary and the administrative expenses of his office are charged 
upon the Consolidated Fund of India. Before he enters upon his office^ he shall make and 
subscribe before the President, or some povon appointed in that behalf by him, an oath or 
affirmation in the prescribed form. After he has ceased to hold office, he shall not be eligible 
for further office under either the Government of India or the Government of any State. 

The Comptroller and Au^'itor-General has to ensure that withdrawals from the Con¬ 
solidated Fund are not made without adequate legal sanction. He has functions in relation 
to accounts as well as to audit. He controls all disbursements and audits all accounts of 
money administered by or under the authority of the Union Parliament or the Legislature of 
a State. The combination of two functions, namely, those of maintenance of accounts and 
audit, in the same agency has been criticised because it makes the auditor, who is responsible 
for checking the accounts, himself maintain the accounts which is an essentially administrative 
function. In most progressive countries the agency for audit is different from and completely 
indep^dent of the agency maintaining accounts.** 

The, reports of the Comptroller and Auditor-General of India relating to the accounts 
of Union are submitted to the President, who must place the same before each House 
of Parliament. The reports relating to the accounts of a State are submitted to the Governor, 
who must place them before the Legislature of the State. 


PART VI 


THE STATES^*** 

' Chapter I —General 

« 

152. Definition.—In this Part, unless the context otherwise requires, 
the expression ‘^State** §[does not include the State of Jammu and Kashmir]. 

Part VI of the Gonstitution describes the structure of Government in the States specified 
in the First Schedule to the Constitution. These States are : Andhra Pradesh, Assam, 
Bihar, Gujarat, Kerala, Madhya Pradesh, Tamil Nadu, Maharashtra, Karnataka, Orissa, 
Punjab, Rajasthan, Uttar Pradesh, West Bengal, Nagaland, Haryana, Himachal Pradesh, 
Manipur, Tripura and Meghalaya.** This part does not include the State of Jammu and 
Kashmir which enjoys a special position and has a separate Constitution of its own. 


m 




Chapter II —^The Executive 

THE GOVERNOR 

Governors of States.—There shall be a Governor for each State : 


t The words ‘^or Rajpramukh** 
omitud by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Sch. 

52. Lai, The Indian Parliamentt p. 152. 
t The words and letter “IN PART 
A OF THE FIRST SCHEDULE” omitud 
by the Constitution (Seventh Amendment) 


Act, 1956, S. 29 and Sch. 

§ Subs, by S. 29 and Sch., ibid.t for 
“means a State specified in Part A of the 
First Schedule**. 

53. Position on 26-1-75. 

§§ Art. 153 shall not apply to the 
State of Jammu and Kashmir. 
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Art. 158 ] 


♦[Provided that nothing in this article shall prevent the appointment of 
the same person as Governor for two or more States.] 

Executive power of^State.—(1) The executive power of the State 
shall Be vested in the Governor and shall be exercised by him either directly 
or through officers,subordinate to him in a<xordance with this Constitution. 

(2) Nothing in this article shall— 

(fl) be deemed to transfer to the Governor any functions conferred 
by any existing law on any other authority ; or 

{b) prevent Parliament or the Legislature of the State from conferring 
by law functions on any authority subordinate to the Governor. 

The provisions of this article are similar to those of Article 53 which relate to the exe¬ 
cutive power of the Union which is vested in the President and exercised by him either directly 
or through officers subordinate to him. It has been held that the expression “Slate Govern¬ 
ment” after ihe commencement of the Constitution means the Governor of the State.®* 


Appointment of Governor.—The Governor of a State shall be 
appointed ^ the Preside^ by warrant un der, his hand and" seal. 

Term of office pf Governor.—(1) The Governor shall hold office 
during the pleasure of the President. 

(2) The Governor may, by writing under his hand addressed to the 
President, resign his office. 

(3) Subject to the foregoing provisions of this article, a Governor shall 
hold office for a term of five years from the date on which he enters upon his 
office : 


Provided that a Governor shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 


The proviso to Article 156(3) contemplates that the Governor is to continue to hold 
office “notwithstanding the expiration of his term of five years”. The effect of these words is 
to exclude all questions of the legality of the holding of office by the Governor after the 
expiry of his term. The underlying idea is that there must be a Governor in the State, and 
there could not be an interregnum in view of the proviso.*® 

^ Qualifications for appointment as Governor.—No person shall be 

eligible for appointment as Governor unless he is a citizen of India and has 
completed the age of thirty-five years. 


v_ tl58. Conditions of Governor’s office.—(1) The Governor shall not 
be a member of either House of Parliament or of a House of the Legislature of 
any State specified in the First Schedule, and if a member of either House of 
Parliament or of a House of the Legislature of any such State be appointed 
Governor, he shall be deemed to have vacated his seat in that House on the 
date on which he enters upon his office as Governor. 


(2) The Governor shall not hold any other office of profit. 


• Added by the Constitution (Seventh 
Amendment) Act, 1956, S. 6. 

t Arts. 154, 155, 156, 157 and 158 
shall not apply to the State of Jammu and 
Kashmir. 


54. StaU of U. P. V. Mohd. Naim, 
AIR 1964 SC 703 : (1964) 2 SCR 363. 

55. K. Ballabh v. Commr of Enquirv, 
AIR 1969 SC 258 : (1969) 1 SCR 387. 
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(3) The Governor shall be entitled without payment of rent to the use 
of his official residences and shall be also entitled to such emoluments, allow¬ 
ances and privileges as may be determined by Parliament by law and, until 
provision in that behalf is so made, such emoluments, allowances and privileges 
as are specified iq th^ Second Schedule. 


*[(3-A) Where the same person is appointed as Governor of two or more 
States, the emoluments and allowances payable to the Governor shall be allo¬ 
cated among the States: in such proportion as the President may by order 
determine.] 


(4) The emoluments and allowances . of the Governor shall 
diminished during his term of office. ^ 


not be 


^159. Oath or affirmation by the Governor*—^Bvery Governor and every 
person discharging the functions of the Governor shall, before entering upon 
his office, make and subscribe in the presence of the Chief Justice of the High 
Court exercising jurisdiction in relation to the State, or, in his absence, the 
seniormost Judge of that Court available, an oath or affirmation in the following 
form, that is to say— 


Si 


I, A. B., do 


swear in the name of God 


that I will faithfully execute 



solemnly affirm 

the office of Governor (or discharge the functions of the Governor) of.... 
(name of the State) and will to the best of my ability preserve, protect 
and defend the Constitution and the law and that I wfil devote myself 
'the service and well-being of the people of....' .(name of the 


7160. Discharge of the functions of the Governor in certain contingaicies.* 
The President may make such provision as he thinks fit for the discharge of the 
functions of the Governor of a State in any contingency not orovided, for jn 
this Chapter. 


The Governor.—Articles 153 to 160 deal with the office of the Goyemor. There shall 
be a Governor in each State in whom shall vest the executive power the_.State. The exe¬ 
cutive power is exercisable by him either directly or throosh pfficers suSordinate to him. The 

exercise of the power is regulated bv law. ^ - 

% 

The Governor of the State shall be appointed by the President by warrant under hb 
hand and seal, and shall hold office during the pleasure of the■ Flesident. . Subject;to his 
being removed earlier by the President, he holds office for a term of 5 years from the date, ot 
which he enters upon his office. The Constitution permits the appointment of the same 
person as Governor for two or more States. Originally, the Provincial Constitution Com¬ 
mittee of the Constituent Assembly had recommended that the Governor should be directly 
elected by the people of the State. The proposal of an elects Governor was widely criticised 
on the ground that the presence of two persons in the Government, namdy, the Governor and 
the Chief Minister, each deriving his mandate from the people, might lead to friction. The 
Draft Constitution accordingly suggested an alternative mode of appointing Governors : 
the Legislature should elect a panel of four 4 >ersons, and the President of the Union should 
appoint one of the four as Governor. The Constituenr Assembly did not approve of rither 
of the alternatives suggested in the Draft Constitution but enacted the present mode of ap¬ 
pointment of Governors by the President. The Governor, thus, shall be an agent of the 
Central Government in the State, and, in so far as he acts in his discretion, he shall be answer- 
able to the Government of the Union. In Canada the Lt.-Govemor is appointed by the 


• Ins. by the Constitution (Seventh 
Amendment) Act, 1956, S. 7. 


t Arts. 159 and 160 shall not apply 
to the State of Jammu and Kashmir. 
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on. the ddvice of the Dominion Government. In contrast to this, Stste 
Governors in Australia are appointed by the Crown on the advice of the Imperial Govern¬ 
ment. 


A person is not eligible for appointment as Governor unlfec.^ he is a citizen of India 
and has completed the age of 35 years. He must not be member of either House of Parlia¬ 
ment or of a house of the Legislature of any State specified in the First Schedule. If a member 
of the Legislature be appointed Governor, he shall be deemed to have vacated his seat in the 
Legislature. He shall not hold any other office of profit. His salary has been fixed by the 
Constitution but can be varied by the Union Parliament. However, the emoluments and 
allowances of the Governor cannot be diminished during his term of office. The Governor 
is entitled without payment of rent to the use of his official residence and is also entitled to 
various other allowances and privileges. The Provincial Constitution Committee had 
recommended the appointment of a Deputy Governor in each State. He was to be elected 
by the Provincial Legislature on the system of proportional representation by single trans¬ 
ferable vote after every general election. His functions were to be : (/) to fill a casual 
vacancy in the office of the Governor, and (ii) to act for the Governor in his absence. The 
Draft Constitution, however, made no provision for a Deputy Governor and the reason 
given was as follows : " 


The Committee has not thought it necessary to make any provision for Deputy 
Governors because a Deputy will have no function to perform so long as the Governor 
is there. At the Centre the position is different, because the Vice-President is also 
the ex officio Chairman of the Council of States. But in most of the States there will 
be no Upper House and it will not be possible to give the Deputy Governors functions 
similar to those of the Vice-President. There is a provision in the Draft enabling'the 
Legislature of the State (or the President) to make necessary arrangements for the dis¬ 
charge of the duties of the Governor in an unforeseen contingency.®* 

Every Governor and every person discharging the functions of the Governor shall 
before entering upon his office, make and subscribe, in the presence of the Chief Justice of 
the State High Cotirt or, in his absence, the seniormost judge of that court available^ an 
oath or affirmation in the prescribed form. 


Constitutional positiqn_ of the Gover nor.—The constitutional position of the Governor 
in relation to the Legislature and administration is the same as that of the Union PnLsident 
In Ram Jawava Kapoor v. State of Punjab^’’, the Supr eme Court said : 

The same position obtains in regard to the Government of States ; the Governor 
. . . .occupies the p osition of the Head of the Ex ecutiv'e in^he State but it is virtually the 
Council of Ministers in each State that^ carries on the^xecutfvc G^eriiment. In the 
Indian Constitution, therefore, we have the same system of parilarhentary executive 
as in England and the Council of Ministers consTsUng. as it does, of the members of 
the Legislature is, Hke theJBrLtjshjCabinct, “a'^hyphen which joins, a buckle which 
fastens, the legislati ve part of the State to the exe cutive* part”. 

Under Article 155 the Governor holds office during the pleasure of the President and 
therefore, owes his appointment to the President and continues to- hold this office "at the dis¬ 
cretion of the Presidem. In this respect he occupies the posittert of a represenrativ^^ th^ 
Union in the State, ^owever. Article 163(1) states that th_ere shall be a Council of Mini^r^rc 
withahe Chief Minister at the headjo_aid and adw sc the Governor in the exercisrSt his furi lT 
tionsjexcept m so far as he iS by or under this Constitution required to exercise his funcFi^ 
or any of them in his discretion. Article 16^) stat^at if any question arises whether any 
matter IS or is not a matter as respects which the Governor is by or tinder the Consfitutibn 
required to act in his discretion, the decision of the Governor shall be final and the validity 


56. Draft Constitution of India, pp. 

7-8* 


57. 

549, 556. 


(1955) 2 SCR 225 ; AIR 1955 SC 
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of his decision is not open to question in a court of law. Under the Constitution where the 
expression *‘in his discretion** is used in relation to the powers and Ainctions of the Governor 
the reference is to special responsibilities of the Governor, such as, Aifticles 371>A(l)(d), 
371-A(l)((f), 371-A(2)(6). 371(2X/). and paragraphs 9(2) and 18(3) in the VI Schedule. 
Article 239(2) also states that where a Governor is appointed an administrator of an adjoin¬ 
ing Union Territory, he shall exercise his functions as such administrator independently 
of his Council of Ministers. Besides, a reference may be made to Articles 356 and 200. 
In making a report under Article 356, the Governor will be justified in exercising his dis¬ 
cretion even against the aid and advice of his Council of Ministers. The reason is that the 
failure of the constitutional machinery may be because of the conduct of the Council of 
Ministers. \ Similarly Article 200 indicates another instance where the Governor may act 
in reserving a Bill for the consideration of the President irrespective of any advice from the 
Council of Ministers. In such matters the Governor has to discharge his duties to the best 
of his judgment and pursue such course, which is not detrimental to the State.** 

Except in matters in which the Governor is required by or under the Constitution to 
exercise his functions in his discretion, the Governor is the constitutional o r formal head 
of the State and he exercises all his powers and functions on the aia and advice of his Co^cil 
of Ministers. This is so“6ecause our Constitution cmHodi es generally. the parfi^entary 
or cabinet system of governmei^ of the British model both at tl ^ Union and the, States. 
Clause'(l) of Arlicle l^Tempowers the Governor to appoint the Chief Mimstcr. Formally 
it is the 'discretion of the Governor in the appointment of the Chief Minister, but it is con¬ 
ditioned by an essential feature of the parliamentary form of government that the Codncil 
of Ministers shall be collectively responsible to the State Legislativft.A^mblyr^ This rne^s 
that the leader of a party which commands majority in the Legislative Assembly is eligible 
for the appointment as Chief Minister, and the Governor is b ound'to request h ^ to form 
the Government. If there is no party commanding a cic^ n^jorl^ Iri^ The Legis¬ 
lative Assembly, the Governor may exercise his discretion in the appointment of Chief Minister 
according to his personal assessment of the situation at that time. 

In Shamsher Singh of Punjab^*, the Supreme Court made it clear that, except 

in spheres where the Governor is to act in his discretion, the Governor acts on the aid and 
advice of the CouncU of Ministers in the exercise of his powers and functions, and is not 
required to act personally without the aid and advice of the Council of Ministers or against 
the aid and advice of the Council of Ministers. The Governor exercises his discretion m 
harmony with his Council of Ministers. The distinction as made out between the exccuUvc 
functions of the Union and the executive functions of the President in Jayp nttlal A^it Lai 
Shodhan y F N. Rana*° is regarded by the Supreme Court in the Shammer Singh case as 
not leading to any conclusion that the President is not the constitutional head of govera- 
ment Whether the functions exercised by the President are functions of the Union or the 
functions of the President, they have to be equally exercised with the ^id and advice of the 
Council of Ministers. The same is true of the functions of the Governor except those which 

he has to exercise in his discretion. 

* 

As mentioned earlier, in certain matters the Governor is required by or under this 
Constitution to act in his discretion. In this respect the Governor may be regarded as a link 
between the Union and States thereby providing an opportunity to the Union for having some 
kind of control over the States. The Constitution further empowers the Governor to exer¬ 
cise functions in respect of which he has no discretion, e. g.. Articles 256, 257, 258, 33yu;. 
341(1) 342(1), 344(6). 347, 350-A, 353(a). 354, 360, paragraph 6 of the Fifth Schedule. In 
such matters the Governor may be regarded as a representative of the Union in the States. 
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ART. 102 ] / 

Power of Gk>vemor to grant pardons, etc., and to suspend, remit 
or commote sentences in certain cases.—The Governor of a State sb^ have the 
power to grant pardons, reprieves, respites or remissions of punTshment or 
to suspend, remit or commute the sentence of any person convicted of any 
offence against any law relating to a matter to which the executive power of 
the State extends. 

The corresponding provision relating to the mercy jurisdiction of the President is 
enacted in Article 72. Under this article, the Governor has the power to grant pardons, 
efc. and to suspend, remit or commute the sentence of any person convicted of any offence 
against any law **relating to a matter to which the executive power of the State extends”. 
The executive power of the State extends to matters with respect to which the Legislature 
of the State has power to make laws.*' 

Article 72 can be reconciled with Article 161 by limiting the power of the Governor 
to grant pardons to cases not covered by Article 72, If so read, the President alone has the 
exclusive power to grant pardons, reprieves, and respites in all cases where the sentence is a 
sentence of death and both the President and the Governor have concurrent powers in respect 
of su spens ion, rei^sion and commutation of a sente nce of death. In other matters, i. e.. 
in re spect of offences again st any law rel ating to a ma tter to w hich the executive power of the 
State extends, theJ3overnor has^ll t he powers enumerated in A rticle 161 of the^onstitution, 
including the power to grant pard ons, repri eves and res pites, lo put it shortly, the power 
of the Governor to gr^t pardons, reprieves and respites in all cases where the sentence is not 
a sentence of death, and to suspend, remit or commute the sentence of any person, is co¬ 
extensive with the executive power of the State. It, therefore, follows that the Governor 
has the power to grant a pardon or remit the sentence of a person who is transported for 
life.** 


The powers conferred under Articles 72 and 161 to grant pardons, suspend, remit or 
commute sentences, etc., of any convict are not judicial in nature and they are to be exercised 
by the President or the Governor in the exercise of executive functions and that also not in 
accordance with rules of natural justice. There is no obligation to hear the parties concerned 
before rejecting or granting a mercy petition.** It has been held that during the period an 
appeal is pending and the matter is suA judice in the Supreme Court, the Governor has no 
right to suspend the sentence under Article 161.** 

*162. Extent of exeentive power of State.—Subject to the provisions 
of this Constitution, the executive power of a State shall extend to the matters 
with respect to which the Legislature of the State has power to make laws : 

Provided that in any matter with respect to which the Legislature of a 
State and Parliament have power to make laws, the executive power of the State 
shall be subject to, and limited by, the executive power expressly conferred by 
this Constitution or by any law made by Parliament upon the Union or autho¬ 
rities thereof. 

This article defines the extent of the executive power of a State.** The power extends 
to matters with respect to which the Legislature of a State has authority to make laws, i. e.. 
the subjects enumerated in the State List, and the Concurrent List. But in relation to the 
subjects enumerated in the Concurrent List, the executive power of the State is subject to the 
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executive power expressly conferred by the Constitution, or by any law made by Parliament, 
upon the Union or the authorities thereof. Thus, where Parliament by law confers upon 
the Union authorities the duty of executing a law on a subject in the Concurrent List, the 
executive power of the State, in relation to that subject, shall, to the extent powers are exer¬ 
cisable by the Union authorities, be deemed to be abrogated. 

The limit fixed by Article 162, however, is extensible. The provisions of Article 258(2) 
afford a means of such extension. The article provides that a law made by the Union Parlia¬ 
ment which applies in any State may, notwithstanding that it relates to a matter with respect 
to which the Legislature of the State has no power to make laws, confer powers and impose 
duties or authorise the conferring of powers and the imposition of duties upon the State or 
officers and authorities thereof. Further, this view is supported by clause (3) of the same 
article which provides, inter alia^ that where an Act of Parliament by virtue of clause (2) con¬ 
fers powers and imposes duties upon a State or its officers in relation to a matter with respect 
to which a State Legislature has no power to make laws,' the Union is to pay to the State 
such sums as may be agreed or determined by arbitration in respect of any extra cost of ad¬ 
ministration incurred by the existing machinery of the State Government.®* But the limit, 
it will be noted, is extensible at the instance of the Union Parliament alone. The State Legis¬ 
lature cannot, on its own accord, undertake the execution of the matters falling within the 
exclusive authority of the Union. 

Executive functions.—^This article docs not define what the executive function is and what 
activities legitimately come within its scope. They are concerned primarily with the distri¬ 
bution of the executive power between the Union and the States. Although it cannot be 
possible to frame an exhaustive definition of what executive function means and implies, ordi¬ 
narily it connotes the residue of . governmental functions that remain after legislative and 
judicial functions are taken away.*’ The executive function comprises both the determination 
of policy as well as carrying it into execution. This evidently includes the initiation of 
legislation, the maintenance of order, the protection of social and economic welfare, Che 
direction of foreign policy, in fact the carrying on or supervision of the general adminis¬ 
tration of the State.** 


Since our Constitution differentiates the functions of the Executive, the Legislature and 
the Judiciary, should it be inferred from this that the Executive can undertake only such func¬ 
tions as have been specifically conferred upon it by specific legislation ? There is no such 
restriction. The powers of the Executive are not limited merely to the^carrying out of laws.*• 
For example, suppose the Executive Government of the State formulates a particular poltpy 
in furtherance of which they want to start a trade or business. Is it necessary that there 
must be a specific legislation legalising such trade activities before they could be embarked 
upon ? We cannot say that such legislation is ^always necessary ; if the trade or business 
involves expenditure, it is certainly required that the legislature should authcrise such expendi¬ 
ture either directly or under the provisions of an Act. Moreover, specific legislation may 
become necessary if the Government require certain powers in addition to what they possess 
under the ordinary law in order to carry on a particular trade or business. Thus when it 
is necessary to encroach upon private rights in order to enable the Government to carry on 
their business, a specific legislation sanctioning such a course would have to be passed.’® 
However, the Executive has a power to make any regulation which has the effect of a law so 
long as it does not contravene any legislation already covering the field. For example, once 
it is conceded that the State Government can run medical and engineering colleges, it cannot 
be denied the power to admit such qualified candidates as pass the reasonable tests laid under 
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it. If there was no legislation covering this field, government would undoubtedly be com¬ 
petent to prescribe a test itself to screen the best candidates.^' 

The State or its officers accordingly caqnot, in exercise of execut^;«ut&ority, iofnnge 
the rights of the citizen merely because the Legislature of the State has thie power to legislate 
in regard to the subject on which the executive power is based. 


It must not however be assumed that the legislative functions are exclusively performed 
by the Legislature, executive functions by the Executive, and judicial functions by the Judiciary 
alone. The Constitution, though it differentiates the functions of the three organs of the 
Government, has not made an absolute division of functions between the three agencies of the 
State. To the executive, exercise of fimctions legislative or judicial are often entrusted, for 
instance, power to frame rules, regulations and notifications which are essentially legislative in 
character is frequently entrusted to the Executive. Similarly, judicial authority is entrusted by 
legislation to the executive authority. In the performance of the executive functions, accordingly, 
while it may be possible to characterise with precision that an agency of the State is executive, 
legislative, or judicial, it cannot be predicted that a particular function exercised by any indivi¬ 
dual agency is necessarily of the character which the agency bears.’* 


Consideration of charge of mala fides does not lie in courts against exercise of legislative 
powers. The duty of the courts begins and ends with ensuring that the authority concerned 
does not transgress the bounds set for it by the instrument conferring the power and that 
it docs not trespass. For legislative misconduct within the bounds of the authority conferred, 
the courts hold no sanction and the term *‘colourable** is used with reference to legislation to 


indicate lurking or a concealed trespass. 



74 


COUNCIL OF MINISTERS 

*63. Coiincil-of Ministers to aid and advise Goyemor.—(1) There shall 
be a Council of Ministers with the Chief Minister at the head to aid and advise 
the Governor in the exercise of his functions, except in so far as he is by or under 
this Constitution required to exercise his functions or any of them ir uhis dis- 
cretion. 


1 


(2) If any question arises whether any matter is or is not a matter as respects 
which the Governor is by or under this Constitution required to act in his dis¬ 
cretion, the decision of the Governor in his discretion shall be final, and the 
validity of anything done by the Governor shall not be called in question on the 
ground that he ought or ought not to have acted in his discretion. 

(3) The question whether any, and if so what, advice was tendered by 
Ministers to the Governor shall not be Inquired into in any court. 


The form of the government in the States, as at the Centre, is parliamenta ry Ther^g is a.. 
Council of Ministers with the Chief Minister at the head to “aid and advise*’ the Governor.’* 
The Governor shall be the nominal head of the Executive. He may make suggestions to his 
ministers, but he cannot force upon them any c ourse of policy . The responsibility ^ the 
people is of the minist ers a nd not jl ^Govem or. His position is the same as that of the 
King in England. “Iri'a memorandum written in 1913, Asquith has well described the position 
of the King in the following words : 

We have now a well established tradition of 200 years that in the last resort, the 
occupant of the throne accepts and acts on the advice of his minister. ... He is entitled 
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and bound to give his ministers all relevant information which comes to him ; to point 
out objections which seem to him valid against the course which they advise ; to suggest 
(if he thinks fit) an alternative policy. Such intimations are always received by ministers 
with the utmost respect and considered with, more respect and duty than if they pro¬ 
ceeded from any other quarter. But in the end the sovereign always acts upon the 
advice which ministers after (if need be) reconsideration, feel it their duty’to offer. 
They give that advice well-knowing that they can, and probably will, be called upon to 
account for it by Parliament.’* 

The only functions which the Governor may be called upon in certain circumstances to 
exercise in his personal discretion are the appointment of the Chief Minister, the dismissal 
of ministers and the dissolution of the Legislative Assembly.” 

It will be noticed that Article 163 lays down that the ministers have no right to give 
advice to the Governor in relation to the functions which he is required by or under the Cons¬ 
titution to exercise in his discretion. The Provincial Constitution Committee recommended 
that the Governor shall act in his discretion i. e., without the necessity of obtaining the 
advice of the ministers) in the following matters : (0 the prevention of any grave menace 
to the peace and tranquillity of the State ; (ti) the summoning and dissolving of the State 
Legislative Assembly ; (rVi) the superintendence, direction and control of elections ; and 
O'y) the appointment of the Chairman and the members of the State Public Service Com¬ 
mission, and the A orney-General of the State. 

The committee justified the giving of discretionary powers to the Governor of the State 
on the ground that since he shall be directly elected by the people of the State there will be 
no danger of the power being abused by him. The Constitution, as we have noted, changed 
the mode of the appointment of the Governor of a State. He will not be elected by the 
people but will be appointed by. the Central Government, and accordingly in none of the 
matters specified above is there any mention of the discretionary power of the Governor. 
The only cases in which the State Governor is required to exercise his functions under this 
Constitution in his discretion are Para 9(2) and Para 18(3) of the Sixth Schedule to the Con¬ 
stitution regarding the administration of tribal areas in Assam. 

« 

For the corresponding provision for the Union, see Article 74. 

*164. Other provisions as to ]Vlliiisters.^-( 1) The Chief Minister shall 
be appointed by the Governor and the other Ministers shall be appointed by the 
Governor on the advice of the Chief Minister, and the Ministers shall hold 
office during the pleasure of the Governor : 

Provided that in the States of Bihar, Madhya Pradesh and Orissa, there 
shall be a Minister in charge of tribal welfare who may in addition be in charge 
of the welfare of the Scheduled Castes and backward classes or any other 
work. 

(2) The Council of Ministers shall be collectively responsible to the 
Legislative Assembly of the State. 

(3) Before a Minister enters upon his office, the Governor shall administer 
to him the oaths of office and of secrecy according to the forms set out for the 
purpose in the Third Schedule. 

(4) A Minister who for any period of six consecutive months is not a 
member of the Legislature of the State shall at the expiration of that period 
cease to be a Minister. 
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Art. 164] 


(5) The salaries and allowances of Ministers shall be such as the Legis¬ 
lature of the State may from time to time by law determine and, until the Legis¬ 
lature of the State so determines, shall be as specified in the Second Schedule. 

Article 164 of the Constitution contains other provisions as to the ministers of a Govern¬ 
ment of a State.’* 

The Chief Minister is directly selected and appointed by the Governor. In normal 
circumstances the Governor need have no doubt as to who is the proper person to appoint ; 
it is the leader of the majority party in the Legislative Assembly. But circumstances can 
arise when it may be doubtful who that leader is and the Governor may have to exercise his 
persona! judgment in selecting the Chief Minister. 

However in M. P. Sharma v. P. C. Ghose’’*, the Calcutta High Court took the view 
that the exercise of Governor’s pleasure under Article 164(1) is not fettered by any condition 
or restriction, and the withdrawal of the Governor’s pleasure is a matter entirely in the dis¬ 
cretion of the Governor. The provision in clause (2) of Article 164 that the ministers shall 
be collectively responsible to the Legislative Assembly of the State, does not in any manner 
fetter or restrict the Governor’s power to withdraw the pleasure during which the ministers 
hold office. Collective responsibility under clause (2) of Article 164 means that a majority 
of the members in the Legislative Assembly can at any time express its want of confidence in 
the Council of Ministers. But the Constitution has not conferred any power on the 
Legislature to dismiss or remove from office the Council of Ministers. Even if a vote of no 
confidence has been passed against the Council of Ministers, it will be for the Governor to 
withdraw the pleasure during which the Council of Ministers hold office. The power to 
appoint the Chief Minister and the Council of Ministers on the advice of the Chief Minister, 
and the power to remove the ministers from office, by withdrawing the pleasure have been 
conferred upon the Governor of the State exclusively. This decision evoked considerable 
public interest. It is submitted that the Governor’s decision in the matter of dismissal of 
the Chief Minister is essentially political depending upon his assessment of the situation 
at a particular time. 

The other ministers arc appointed by the Governor on the advice of the Chief Minister. 
The Governor may suggest the names of the persons to be included in the ministry, but he 
cannot insist upon any person to be included in the ministry. The Chief Minister must have 
a Government which can work together and which can secure the support of the Lower 
House. If he wishes for some reasons to include in his cabinet a certain person, the 
Governor must either give way or find another Chief Minister. The Governor cannot com¬ 
mission another member of the same party, for that is to interfere with the internal affairs 
of the party. He must, therefore, find another party which can secure the confidence of the 
Lower House. “Indeed it would be a strange House that is willing to support alternative 
Governments’’. 


The ministers hold office during the pleasure of the Governor. The expression “during 
the pleasure’’ is used in a rather technical sense. It does not mean that the Governor can 
dismiss his ministers at his will. The real import of the fact that the ministers hold office 
during the pleasure of the Governor indirectly strengthens the position of the Chief Minister, 
for it places their offices at all times at the Chief Minister’s disposal. If the Governor is 
advised by the Chief Minister that a minister should be dismissed, he would exercise his 
pleasure and dismiss the minister. It is hardly possible for the Governor to refuse the advice 
for if the advice is rejected the Chief Minister would himself resign. 

The Government is in fact dependent on the Prime Minister. If he resigns, all 
are deemed to have resigned ; on occasion he may resign and be immediately com¬ 
missioned to form a new Government, like Mr, Asquith in 1915 and Mr. MacDonald 
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in 1931. Since all the ministers are deemed to have placed their resignations at his 

disposal, he can advise the appointment of new ministers or not as he pleases. He can, 

in other words, reconstruct his Government, by using the fact that all ministers hold 

office “at his pleasure’’.*® 

The Council of Ministers shall be collectively responsible to the Legislative Assembly 
of the State. This means that for the decisions of the cabinet each member of the ministry, 
who does not resi^, is absolutely and irretrievably responsible. A minister, so long as he 
continues in the Government, must not in private communications or in public speeches say 
that he does not agree with any aspect of the Government’s policy. The decision is a collec¬ 
tive decision from which no minister can dissociate. The principle of collective responsibility 
is an essential feature of Parliamentary Government, for otherwise it would be impossible 
for any Government to survive for long if its members publicly didered from and criticised 
one. another. 

The ministers cease to hold office if for any period of six consecutive months they are 
not members of any one of the Houses. The salaries and allowances of ministers shall be 
such as the Legislature of the State may from time to time determine ; and until these arc 
considered by the Legislature, ministers shall be paid such salaries and allowances as were 
payable to them immediately before the commencement of the Constitution.*' In H, S. 
Verma v. T. N. Singh^\ it was contended'that clause (4) of Article 163 should be limited to 
situations when a minister who is a member of the Legislature loses his seat so that it would 
give him a period of six months to get himself re-elected. The Supreme Court did not accept 
the restricted view of the clause and observed that the principle of parliamentary government 
requires that ministers must be members of the Legislatures and this is ensured by the cons¬ 
titutional requirement that if they are not, they must become so within six months. 

THE ADVOCATE-GENERAL FOR THE STATE 

*165. Advocate-General for the State.—(1) The Governor of each State 
shall appoint a person who is qualified to be appointed a Judge of a High Court 
to be Advocate-General for the State. 

(2) It shall be the duty of the Advocate-General to give advice to the 
Government of the State upon such legal matters, and to perform such other 
duties of a legal character, as may from time to tim e be referred or assigned 
to him by the Governor, and to discharge the functions conferred on him by 
or under this Constitution or any other law for the time being in force- 

(3) The Advocate-General shall hold office during the pleasure of the 
Governor, and shall receive such remuneration as the Governor may deter¬ 
mine. 

This article corresponds to Article 76 which deals with the Attorney-General for the 
Union. The Advocate-General can only be a person who is qualified to be appointed a 
judge of a High Court. The qualifications of a judge of a High Court are prescribed in Article 
217(2). For the Advocate-General’s right to take part in the proceedings of the Legislature, 
see Article 177. 

CONDUCT OF GOVERNMENT BUSINESS 

*166. ' Conduct of business of the Government of a State.—(1) All exe¬ 
cutive action of the Government of a State shall be expressed to be taken in the 
name of the Governor. 
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(2) Orders and other instruments made and executed in the name of 
the Governor shall be authenticated in such manner as may be specified in 
rules to be made by the Governor, and the validity of an order or instrument 
which is so authenticated shall not be called in question on the ground that 
it is not an order or instrument made or executed by the Governor. 

(3) The Governor shall make rules for the more convenient transaction 
of the business of the Government of the State, and for the allocation among 
Ministers of the said business in so far as it is not business with respect to which 
the Governor is by or under this Constitution required to act in his discretion. 

The corresponding provision in regard to the procedure for regulating the business of the 
Union is contained in Article 77. Clause (1) enacts that whenever executive action is to be taken 
by way of an order or instrument it shall be expressed to be taken in the name of the Governor 
in whom the executive power of the State is vested. Under clause (2), the orders and instru* 
ments made and executed in the name of the Governor shall be authenticated in the m ann er 
specified in the rules framed by the Governor. Further no order is entitled to be called an 
order of the State Government until it has been communicated to the person concemed.** 
While clause (1) relates to the mode of expression of an executive order or instrument, clause 
(2) lays down the way in which such order is to be authenticated ; and when both these forms 
are complied with, an order or instrument would be immune from challenge in a court of law 
on the ground that it has not been made or executed by the Governor of the State.** 

Under the Constitution, and the Rules framed thereunder—a minister In-cbarge of a 
department is primarily responsible for the disposal of the business pertaining to that depart¬ 
ment, but the ultimate responsibility for the advice is on the entire ministry. But the posi¬ 
tion of the Secretary is different. Under the said Rules, the Secretary of a department is 
its head, that is, he is a part of the department. There-is an essential difference between 
the functions of a Secretary and a Minister ; the former is a part of the department and the 
latter is only primarily responsible for the disposal of the business pertaining to that depart- 
ment.** 

The provisions of clauses (1) and (2) are, however, directory and not mandatory in 
the sense that even if a particular order i^ not expressed or authenticated in the way men¬ 
tioned in these provisions, it would not be an ineffective or invalid order, provided it is proved 
to have been made by the proper authority to whom that business has been allocated by 
the rules framed under clause (3) of Article 166. only result of such omission may be 

that.the order would not enjoy immunity from challenge on the ground specified in cTaus«T2) 
of the Article-Si-. Further, what the authentication makes conclusive' is only' that the order 
has been made by the Governor. But whether in making the order, the Governor has acted 
in accordance with the law, remains open for adjudication.*’ 

Under our Constitution, the Governor is essentially a constitutional head, the adminis¬ 
tration of the State is run by the Council of Ministers. But in the very nature of things, 
it is impossible for the Council of Ministers to deal with each and every matter that comes 
before the Government. In order to obviate that difficulty the Constitution has authorised 
the Governor under sub-article (3) of Article 166 to make rules for the more convenient tran¬ 
saction of the business of the Government of the State and for the allocation among its 
ministers, the business of Government. All matters excepting those in which the Governor 
is required to act in his discretion-have to be allocated to one or the other of the ministers 
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on the advice of the Chief Minister. Apart from allocating business amongst ministers, 
the Governor can also make rules on the advice of the Coimcil of Ministers for more con¬ 
venient transaction of business. He can not only allocate the various subjects amongst the 
ministers, but may go further and designate a particular official to discharge any particular 
function. But this again he can do only on the advice of the Council of Ministers.” How¬ 
ever, the rules of business framed under Article 166(3) do not create or confer any right 
upon a person to be enforced in a court of law.” 

*167. Duties of Chief Minister as respects the furnishing of information 
to Governor, etc.—It shall be the duty of the Chief Minister of each State 

(a) to co mm unicate to the Governor of the State all decisions of the 
Council of Ministers relating to the administration of the affairs 
of the State and proposals for legislation ; 

(^) to furnish such information relating to the administration of the 
affairs of the State and proposals for legislation as the Governor 

may call for ; and 

(c) if the Governor so requires, to submit for the consideration of the 
Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 
Council. 

Tlus article corresponds to Article 78 which relates to the duties of the Union Prime 
Minister in relation to furnishing information to the President. Under this article it shaU be 
the duty of the Chief Minister : (/) to communicate to the Governor all decisions of the 
cabinet relating to the administration of State affairs and legislative proposals, and (ii) to 
furnish such information relating to the administration of Slate affairs and legislative pro¬ 
posals as the Governor may call for. 

Under clause (c) it is the duty of the Chief Minister, if the Governor so requires, to 
submit for the consideration of the council of ministers any matter on which a decision has 
been taken by a minister but which has not been considered by the council of ministers. This 
clause expressly affirms an important aspect involved in the doctrine of collective respon¬ 
sibility. We have noted elsewhere that ministers are collectively responsible to the Lower 
House for all the decisions of the cabinet and resign in a body if the House disapproves of 
any of its decisions. If a minister disagrees with any decision of the cabinet, he may resign, 
but if he does not, and continues to remain a member, he cannot be heard to say in the Legis¬ 
lature or outside that he is in disagreement with a cabinet decision, or for that matter, that he 
is in agreement with a decision of a colleague taken without reference to the cabinet. For 
the successful working of the rule of collective responsibiUty, therefore, it is absolutely neces¬ 
sary that a minister should not make a statement of policy or take any important action on his 
own responsibility and without the previous approval of the cabinet. Dr. Jennings has 
pointed out that the doctrine of collective responsibUity impUes three things. First, that the 
Prime Minister is frequently in a position to pledge his colleagues’ support, because the 
only alternative is his resignation. Secondly, a minister should not announce a new policy 
without the cabinet’s consent, but, if he does, the cabinet must either support him or ac^pt 
his resignation. Thirdly, a minister ought to be chary about expressing personal opinions 
about future policy except after consultation ; and if the circumstances are such as to pledge 
the Government, the Prime Minister has a real <»use of complaint. Any statement in advance, 
of a cabinet decision is dangerous to the stability of the Government.®® 


88. A. Sanjeevi J^aidu v. 

Madras, (1970) 1 SCO 443: (1970) 3 SCR 


505. 

89. 
Cal 35. 


Atun Kumar v. Slate, AIR 1968 


♦Art. 167 shall not apply to the State 
of Jammu and Kashmir. 

90. Jennings, Cabinet Government (2nci 
ed.), p. 268. 
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While clause (c) of Article 167 empowers the Governor to require any case on which 
a decision has been taken by a minister, but has not been considered by the cabinet, to be 
submitted to the cabinet for its consideration, it is not intended to empower the Governor to 
re-open any decision already taken by the Council of Ministers. 

Shri K. M. Munshi, Member, Drafting Committee, explained the scope of clause (c) 
thus : 

Under this clause it will be open to the Governor to ask the Chief Minister for 
information with regard to important questions, and if he feels that certain decisions have 
been taken not by the cabinet as a whole but by an individual minister which requires 
reconsideration at the hands of the cabinet as a whole, clause (c) will give him the power 
to get that done. What is wrong about it 7 When a minister acts behind the back of 
his colleagues, behind the back of the Chief Minister who is responsible for all the 
actions of ministers, why cannot the Governor say. ‘Here is a particular order. I feel 
that it is a matter of great importance. I want that by virtue of collective responsibility 
all the ministers must meet together and consider it’. If they accept it. he is bound to 
accept their advice. He has no right to overrule them. It is merely a matter of caution 
that a decision which in the opinion of the constitutional head is such as requires the 
imprimatur of the whole cabinet and not a single minister, the Chief Minister should 
so receive it. Therefore, it is a safeguard which preserves the collective responsibility 
and the powers of the Prime Minister and not a power which interferes with the Govern¬ 
ment. 

He continued : 

There is no harm, but there is great advantage if the Governor exercises his in¬ 
fluence over his cabinet. As I have said, we have single parties in the provinces now, 
but a time might come when there will be many parties, when the Premier might fail to 
bring about a compromise between the parties and harmonious policies during a crisis. 
At that time the value of the Governor would be immense and from this point of view 
I submit that the powers that are given here are legitimate powers given to a consti¬ 
tutional head and they are essential for working out a smooth democracy and they will 
be able to get confldential information and advice from a person who has completely 
identified himself with them and yet is accessible to the other parties. 


Chapter III—The State Legislature 

GENERAL 


*168. Constitution of Legislatures in States.—(1) For every State there 
shall be a Legislature which shall consist of the Governor, and— 

(a) in the States of **[Andhra Pradesh], Bihar, -[•**♦ tt[Madhya 
Pradesh], §[Tamil Nadu], ***[Maharashtra]. ttt[Karnatak.al 
§§* * * §§§[and Uttar Pradesh], two Houses ; 


91. Constituenl Assembly Debates, Vol. 
VIII. 551-53. 

*Art. 168 shall not apply to the State 
of Jammu and K.ashmir. 

•• Ins. by the Legislative Councils 
Act, 1957 (37 of 1957), S. 3 (w. e. f. 1-7- 
1958). 

t 'The word “Bombay” omitted by 
the Bombay Reorganisation Act, 1960 (11 of 
1960), S. 20 (w.e.f. 1-5-1960). 

tt I^- by the Constitution (Seventh 
Amendment) Act, 1956, S. 8(2) (w. e. f. 
llie date to be notiBcd). 

§ 6 'u 6 .r. by the Nladras State (Altera¬ 

tion of Name) Act, 1968 (53 of 1968) 


S. 4, for “Madras” (w.e.f. 14-1-1969). 

*** Ins. by the Bombay Reor<?anisa- 

S. 20 (W. e. f. 

l-5*19o0). 


by the Mysore State (Alte¬ 
ration of Name) Act, 1973, S. 4 for 
“Mysore” (w.e.f. 1-11-1973). 

§§The word, “Punjab”, omitted by 
the Punjab Legislative Council (Abolition) 
(46 of 1969), S. 4 (w. e. f. 7-1- 

§§§^■ 06 ^. by the West Bengal Legisla¬ 
tive Council ^Abolition) Act, 1969 (20 of 
1969), S. 4, for “Uttar Pradesh and West 
Bengal” (w. c. f. 1-8-1069). 
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(6) in other States, one House. 

(2) Where there are two Houses of the legislature of a State, one shall 
be known as the Legislative Council and the other as the Legislative Assembly, 
and where there is only one House, it shall be known as the Legislative 
Assembly. 

The Legislature is bicameral in seven States of the Union, /. e., Andhra Pradesh, Bihar, 
Maharashtra, Madhya Pradesh, Tamil Nadu, Karnataka and Uttar Pradesh. In other 
States, namely : Assam, Gujarat, Kerala, Orissa, Punjab, Jammu and Kashmir, Rajasthan 
and West Bengal, Nagaland, Haryana, Himachal Pradesh, Manipur, Tripura and Meghalaya, 
the Legislature is unicameral. The reason for this divergence of practice is explained thus : 
The Provincial Constitution Committee decided that the question of a second chamber in 
the Provinces should be left to the decision of each Province. If any particular Province 
decided to have a second chamber, it should be allowed to set up the second chamber, but if 
any particular province did not want a second chamber it should not be imposed upon it. 
In order to carry out this recommendation of the Provincial Constitution Committee, it 
was decided that members representing the different provinces in the Constituent Assembly 
should meet and come to a decision on the question. Three States, namely, Assam, Madhya 
Pradesh and Orissa, did not favour a second chamber. This article gives effect to the deli¬ 
berations of representatives of different provinces in accordance with the recommendation 
of the Provincial Constitution Committee. 

The supporters of a second chamber put forward the following advantages : 

(a) A second chamber prevents hasty legislation, as a single chamber is in danger of 
being rash and one-sided and swayed by emotion or passion. If there are two 
chambers, the measures passed by one will be scrutinised by the other, with the 
result that the laws passed finally will be more carefully analysed and adjusted. 
“Of all forms of Government which are possible among mankind**, writes Lecky, 
“I do not know of any which is likely to be worse than the Government of a single 
omnipotent democratic chamber’*. Sir Henry Maine would support any second 
chamber. In his view a second chamber provides not “a rival infallibility but an 
additional security**. 

ib) It provides an instrument to give adequate representation to minorities, profes¬ 
sions and other economic groups. Distinguished and experienced persons who 
do not care to fight elections can be nominated to the isecond chamber. 

(c) Historical evidence and tradition support the creation of a second chamber. 
Nearly all the important States of the modern world have a second chamber. 

Those who are against a second chamber enumerate the following disadvantages of the 
system : 

(a) It IS undemocratic. The existence of second chambers has resulted in an appeal 
from democratic and progressive forces to the forces of conservatism. 

(b) If there are two chambers, time will be uselessly wasted in unnecessary debates. 
The same arguments will be repeated at the cost of the tax-payers. 

(c) The arguments that a second chamber will act as a brake upon the rashness of 
the. Lower House is not convincing. Every important measure, before being passed 
by the Legislature, is thoroughly discussed for a sufficiently long time on the plat¬ 
form and in the press. Accordingly, there is little chance of legislation being 
passed in haste. 

(rf) Second chambers are an expensive luxury and drain on the poor resources of the 
country. In the words of Abbey Sieyes, “if they agree, they are superfluous ; if 
they disagree, they are obnoxious and mischievous**. 
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^169. Abolition or creation of Legislative Councils in States.—(1) Not' 
withstanding anything in Article 168, Parliament may by law provide for the 
abolition of the Legislative Council of a State having such a Council or for the 
creation of such a Council in a State having no such Council, if the Legislative 
Assembly of the State passes a resolution to that effect by a majority of the 
total membership of the Assembly and by a majority of not less than two-thirds 
of the members of the Assembly present and voting. 

(2) Any law referred to in clause (1) shall contain such provisions for the 
amendment of this Constitution as may be necessary to give effect to the pro¬ 
visions of the law and may also contain such supplemental, incidental and 
consequential provisions as Parliament may deem necessary. 

(3) No such law as aforesaid shall be deemed to be an amendment of 
this Constitution for the purposes of Article 368. 

This article concedes : (i) to the States having a second chamber the right' to abolish 
the same and (//) to the States having no second chamber at the commencement of the Con¬ 
stitution the right to create one. The procedure is that the Legislative Assembly of the State 
should pass a resolution for the abolition of the l.egislative Council or the creation of such 
a council, as the case may be, by a majority of the total membership of the assembly and by a 
majority of not less than two-thirds of the members present and voting. Where such a reso¬ 
lution has been passed. Parliament will give effect to it by making provision for the abolition 
of the Legislative Council of the State or the creation of such a coimcU, as the case may be.** 
Thus the creation and abolition of the Legislative Council is left with the Lower Chamber of 
the State which by a resolution may recommend either of the two courses that it may decide 
upon. 


Clause (3) lays down that a law-making provision for the creation or abolition of the 
Legislative Council shall not be deemed to be an amendment of the Constitution and, there¬ 
fore, the procedure laid down in Article 368 for the amendment of the Constitution is in¬ 
applicable to such a law. 

♦*[♦170, Composition of the Legislative Assemblies.—(1) Subject to the 
provisions of Article 333, the Legislative Assembly of each State shall consist 
of not more than five hundred, and not less than sixty, members chosen by 
direct election from territorial constituencies in the State. 


(2) For the purposes of clause (1), each State shall be divided into terri¬ 
torial constituencies in such manner that the ratio between the population 
of each constituency and the number of seats allotted to it shall, so far as prac¬ 
ticable, be the same throughout the Stale. 

Explanation .—In this clause, the expression “population” means the 
population as ascertained at the last preceding census of which the relevant 
figures have been published. 

(3) Upon the completion of each census, the total number of seats in the 
Legislative Assembly of each State and the division of each State into terri¬ 
torial constituencies shall be readjusted by such authority and in such manner 
as Parliament may by law determine : 


Provided that such readjustment shall not affect representation in the 
Legislative Assembly until the dissolution of the then existing Assembly.] 


* Arts. 169 and 170 shall not apply 
to the State of Jammu and Kashmir. . 

92. A legislative council has been 
created in Andhra Pradesh. See the Legis¬ 
lative Councils Act, 1957 (Act 37 of 


1957). 

**Subs. by the Constitution (Seventh 
Amendment) Act, 1956, S. 9, for the 
original article. 
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I/egislative Asseiably.-»Article 167, we have noted, lays down that there shall be a 
Legislature for every State which shall consist of the Governor and two Houses in case of 
the States of Andhra Pradesh, Bihar, Maharashtra, Madhya Pradesh, T amil Nadu, Karnataka, 
and Uttar Pradesh and one House in case of other States. Of the two Houses, one «iian be 
Known as the Legislative Council and the other as the Legislative Assembly. Where there is 
only one House, it shall be known as the Legislative Assembly. The present article describes 
the composition of the Legislative Assembly or the Lower House. The Legislative Assembly 
shall be composed of members chosen by direct election. But seats will be reserved for the 
Scheduled Castes and the Scheduled Tribes.** The Governor may, if he is of opinion that the 
Anglo-Indian community needs representation in the Legislature of the State and is not ade* 
quately represented, nominate one member of that community to the Assembly.** But the 
reservation of seats and special representation shall cease after thirty years.** Territorial 
constituencies shall be formed in such a manner as to ensure, as far as possible, that the ratio 
between population and the number of seats allotted is the same throughout the State. The 
actual work of delimiting the constituencies is left to Parliament itself, and unless Parliament 
passes a law delimiting the various constituencies for the Legislative Assembly, it will not 
be possible to constitute the house. Upon the completion of each census, the representation 
of the several territorial constituencies in the Legislative Assembly of each State shall be 
re-adjusted. The normal duration of the Legislative Assembly is five years but it may be 
dissolved sooner by the Governor.** 

During pendency of an election petition, if a. person resigns his State Legislature seat, 
the seat does not immediately become vacant for holding a bye-election to that seat. The 
Election Tribunal is seized of that matter relating to the impugned election and the matter 
has to be dealt with according to the law.*’ 

Article 170(1) is not the only provision which is related to the composition of Legis¬ 
latures. By virtue of Articles 2 and 3, Parliament may by law admit or establish or form 
new States, which conform to the democratic pattern envisaged by the Constitution ; and 
the power which the Parliament may exercise by law is supplemental, incidental or conse¬ 
quential to the admission, establishment or formation of a State as contemplated by the Con¬ 
stitution and is not power to override the constitutional scheme. Power to reduce the total 
number of members of the Legislative Assembly below the minimum prescribed by Article 
170(1) is implicit in the authority to make laws under Article 4, and such a provision by virtue 
of clause (2) of Article 4 is not to be deemed an amendment of the Constitution for the pur¬ 
pose of Article 368.** 

Composition of the Legislative Councils.—(1) The total number 
of members in the Legislative Council of a State having such a Council shall 
not exceed ■*'’“[one-third] of the total number of members in the Legislative 
Assembly of that State : 

Provided that the total number of members in the Legislative Council 
of a State shall in no case be less than forty. 

(2) Until Parliament by law otherwise provides, the composition of the 
Legislative Council of a State shall be as provided in clause (3). 

93. Art, 332. AIR 1967 SC 1211 : (1967) 2 SCR 489. 

94. Art. 333. 98. Alatigal Singh v. Union of IndtOf 

95. Art. 334—amended by the Cons- AIR 1967 SC 944; (1967) 2 SCR 109. 

titution (Twenty-third Aiiiendinent) Act, * Art. 171 shall not apply to the 

1969, S. 3, for “twenty years”, which was State of Jammu and Kashmir. 

subs, by the T'euth Amendment for “tetj ** Subs, by the Constitution (Sevcntli 

years”. Amendment) Act, 1956, S. 10, for ‘ onc- 
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(3) Of the total number of members of the Legislative Council of a State— 

(a) as nearly as may be, one-third shall be elected by electorates con¬ 
sisting of members of municipalities, district boards and such other 
local authorities in the State as Parliament may by law specify ; 

(6> as nearly as may be, one-twelfth shall be elected by electorates 
consisting of persons residing in the State who have been for at 
least three years graduates of any university in the territory of 
India or have been for at least three years in possession of quali¬ 
fications prescribed by or under any law made by Parliament as 
equivalent to that of a graduate of any such university ; 

(e) as nearly as may be, one-twelfth shall be elected by electorates 
consisting of persons who have been for at least three years engaged 
in teaching in such educational institutions within the State, not 
lower in standard than that of a secondary school, as may be pres¬ 
cribed by or under ajiy law made by Parliament ; 

{d) as nearly as may be, one-third shall be elected by the members of 
the Legislative Assembly of the State from amongst persons who 
are not members of the Assembly ; 

(e) the remainder shall be nominated by the Governor in accordance 
with the provisions of clause (5). 

(4) The members to be elected under sub-clauses (d), {b) and (c) of clause 
(3) shall be chosen in such territorial constituencies as may be prescribed by 
or under any law made by Parliament, and the elections under the said sub¬ 
clauses and under sub-clause (d) of the said clause shall be held 
in accordance with the system of proportional representation by means of 
the single transferable vote. 

(5) The members to be nominated by the Governor under sub-clause (e) 
of clause (3) shall consist of persons having special knowledge or practical 
experience in respect of such matters as the following, namely :— 

Literature, science, art, co-operative movement and social service. 


Legislative Council 

This article describes the composition of the Legislative Councils. The total number 
of members in the Legislative Council of a State shall not exceed one-third of the total number 
of members in the legislative assembly of that State. But the total number of members shall 
in no case be less than 40. The maximum and minimum limits of the total number of the 
members fixed by clause (1) constitutes a permanent part of the law in the sense that unless 
the Constitution itself is amended the two limits cannot be varied. The composition of 
the Legislative Council is described in clause (3) which can be varied by a law of Parliament. 
Under clause (3), the membership of the Legislative Council is not from territorial constituen¬ 
cies as in the case of the Assembly. It is by nomination, indirect election, or by election from 
teachers’ and graduates’ constituencies. Of the total number of members of the Legislative 
Council of a State, one-third are to be elected by electorates consisting of members of muni¬ 
cipalities, district boards, and other local authorities in the State, one-twelfth are to be elected 
by electorates consisting of persons residing in the State who have been for at least three years 
graduates of any university in India or possess equivalent qualifications, one-twelfth are to 
be elected by electorates consisting of persons who have been engaged in teaching in edu¬ 
cational institutions within the State, one-third are to be elected by the members of the Legis¬ 
lative Assembly of the State from amongst persons who are not members of the Assembly 
and the remainder are to be nominated by the Governor in accordance with the provisions of 



316 


THE CONSTITUTION OF INDIA 


[Part VI 


clause (S)» e. g,, consisting of persons having special knowledge or practical experience in 
respect of literature, science, art, co-operative movement, and social service.** 

The drafting committee, it may be pointed out here, was not decided on the question 
of the composition of the States* upper chambers. Accordingly, it suggested a provisional 
scheme of the composition of the legislative council, with authority to Parliament of the 
future to make such alterations as may be deemed proper. 

The following extract from the Constituent Assembly Debates may usefully be referred 

to : 

I think the generally accepted idea is to have an upper house which will act only 
as a revising body, help the lower house to make up its min d in difficult matters, which 
will provide that limited amount of delay which is necessary for people to make up their 
minds. If already the intention is to have a proper type of legislative council it could 
only be created after a proper inquiry into facts : and I can say without any sense of 
guilt or any attempt at an apology that the Drafting Committee or those concerned 
in the framing of this Constitution have not had before them the full data necessary 
for providing a suitable electorate for a people's House and to meet the different circum¬ 
stances existing in the various provinces. It may be that in the United Provinces some 
representation for the local bodies, the universities and perhaps the Chamber of Com¬ 
merce would be thought necessary, whereas similar conditions perhaps do not exist 
in a province like Madras where the position of the local bodies is undergoing a change 
and we do not know in what shape or form they will ultimately remain. It may also 
be that if we provide particular constituencies for electing members to the upper house 
the strength of those constituencies will not be the same a few years hence. So it is 
very necessary that we should not bind down the mechanism for ever by making a 
provision in the Constitution but must provide for the changes that might be necessary 
from time to time in the matter of either the electorate for the upper house or in the 
matter of qualifications of candidates to be made without the elaborate process of an 
amendment to the Constitution but rather leave it to Parliament to vary the terms, if and 
when it is found necessary by a Parliamentary Act.*^ 

By Article 171(3) membership of the Legislative Council is not from territorial cons¬ 
tituencies, it is by nomination, indirect election or by election from teachers* and graduates* 
ccyistituencies. The term 'electorate* is confined to the body of persons who elect. It does 
not contain, within its ambit, the extended notion of a body of persons electing representatives 
‘from amongst themselves’ so as to impose a limit upon the field of choice of members of 
the electorate by requiring that the person to be chosen must also be a member of the 
electorate.* 

*^172. Duratioo of State Legislatures.—(1) Every Legislative Assembly 
of every State, unless sooner dissolved, shall continue for five years from the 
date appointed for its first meeting and no longer and the expiration of the 
said period of five years shall operate as a dissolution of the Assembly : 

Provided that the said period may, while a Proclamation of Emergency 
IS in operation, be extended by Parliament by law for a period not exceeding 
one year at a time and not extending in any case beyond a period of six months 
after the Proclamation has ceased to operate. 

(2) The Legislative Council of a State shall not be subject to ^ssolution, 
but as nearly as possible one-third of the members thereof shall retire as soon 


99. Afangal Singh v. Union of IndfOy 
AIR 1967 SC 944 : (1967) 2 SCR 109. 

1. Constituent Assembly Debates, Vol. 
IX, p. 31. 

2. S. J^arayanasivami v. G. Pannersel- 


van, (1972) 3 SCO 717, 722 : (1973) I SCR 
172. 

• Art. 172 shall not apply to the 
State of Jammu and Kashmir. 
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as may be on the expiration of every second year in accordance with the pro¬ 
visions made in that behalf by Parliament by law. 

The normal duration of the Legislative Assembly is five years but it can be dissolved 
sooner by the Governor on a request of the Chief Minister. During the period a proclamation 
of emergency is in operation the life of the Assembly can be extended by Parliament for a 
F>eriod not exceeding one year at a time and not exceeding in any case beyond a period of 
six months after the proclamation of emergency has ended. In no other case may the life 
of the Assembly be extended. 

The Legislative Council shall be a permanent body, not subject to dissolution, but one- 
third of the members shall retire on the expiration of every second year. 

Qualification for membership of the State Legislature.—A person 
shall not be qualified to be chosen to fill a seat in the Legislature of a State 
unless he— 

’* •• '^[(q) is a citizen of India, and makes and subscribes before some person 
authorised in that behalf by the Election Commission an oath 
or afiOxmation according to the form set out for the purpose in the 
Third Schedule ;] 

(by is, in the case of a seat in the Legislative Assembly, not less than 
twenty-five years of age and, in the case of a seat in the Legislative 
Council, not less than thirty years of age ; and 

(c) possesses such other qualifications as may be prescribed in that 
behalf by or under any law made by Parliament. 

The purpose of Article 173(o) is to ensure that any person, who wants to be a member 
of a Legislative Assembly of a State, must bear true faith and allegiance to the Constitution 
as by law established and undertake to hold the sovereignty and integrity of India and. to 
ensure this, he must make an oath or affirmation.* 

t[’*'174. Sessions of the State Legislature^ prorogation and dissolution.— 
(1) The Governor shall from time to time summon the House or each House 
of the Legislature of the State to meet at such time and place as he thinks fit, 
but six months shall not intervene between its last sitting in one session and 
the date appointed for its first sitting in the next session. 

(2) The Governor may from time to time— 

(d) prorogue the House or either House ; 

(by dissolve the Legislative Assembly.] 

By the Constitution (First) Amendment Act. 1951. changes similar to those made in 
Article 85 have been introduced in this article. Under the unamended Article 174, the State 
Legislature had to be summoned to meet at least twice in every year. The word “summon” 
means the calling of the House either after prorogation or dissolution. Hence to satisfy 
the mandatory provisions of the article, the House had necessarily to be prorogued twice 
in a year so that it might be summoned twice. Even where the State Legislature sat for the 
whole year without prorogation, it was still open to say that it had been summoned only 
once. The amendment deletes the provision of summoning the Houses of the State Legis¬ 
lature at least twice in every year. But where there is a prorogation of the House, the new 
session must be called within six months. Further the amendment seeks to make it clear 

• Arts. 173 and 174 shall not apply AIR 1969 SC 1034: (1969) 3 SCR 

to the State of Jammu and Ka s hmir . 524. 

•• Subs, by the Constitution (Six- t Subs, by the Constitution (First 

teenth Amendment) Act, 1963, S. 4, for Amendment) Act, 1951, S. 8, for the 

cl. (a). original article. 

3. K.K.fC. Hussain Khan v. S Nijalin~ 
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that it shall not be necessary for the Governor to summon the two Houses of the Legislature 
together. He may, except once in a year, summon them to meet on different dates. Under 
the old article it was possible to argue that simultaneous summoning of the two Houses was 
the general rule and only in exceptional cases the two Houses could be summoned to meet 
on different dates. As regards prorogation, it is made quite clear that it is not necessary 
that the two Houses should be prorogued together. Under the unamended article it was 
open to doubt if separate prorogation of the two Houses was permissible. The British 
practice, however, is to summon both Houses of Parliament together and to prorogue them 
simultaneously.^ 

Article 174(2) which enables the Governor to prorogue the Legislatures does not indicate 
any restrictions on this power. This article also does not indicate the manner in which the 
Governor is to make known his orders. He can follow the well established practice that such 
orders are ordinarily made known by a public notification which means no more than that 
they are notified in the official gazette of the State.® 

In K. A. Mathiaiagan v. The Governor*, a question arose whether the Governor in 
exercise of his powerc under Article I74(2)(a) should act in his discretion or on the advice of 
the Council of Ministers. The Madras High Court held that the Governor was bound by the 
advice of the Council of Ministers in the matter of prorogation. The Governor, by virtue 
of Article 164(1), has discretion to dismiss ministers, but that power is very different from 
the one to prorogue the Legislative Assembly under Article 174<2)(<7). 

Right of Governor to address and send messages to the House or 

Houses.—(1) The Governor may address the Legislative Assembly or, in the 
case of a State having a Legislative Council, either House of the Legislature 
of the State, or both Houses assembled together, and may for that purpose 
require the attendance of members. 

(2) The Governor may send messages to the House or Houses of the 
Legislature of the State, whether with respect to a Bill then pending in the 
Legislature or otherwise, and a House to which any message is so sent shall 
with all convenient despatch consider any matter required by the message to 
be taken into consideration. 


*176. Special address by the Governor.—(!) At the commencement 
of t[the first session after each general election to the Legislative Assembly 
and at the commencement of the first session of each year], the Governor shall 
address the Legislative Assembly or, in the case of a State having a Legislative 
Council, both Houses assembled together and inform the Legislature of the 
causes of its summons. 

(2) Provision shall be made by the rules regulating the procedure of the 
House or either House for the allotment of time for discussion of the matters 
referred to in such address^* ^ * 

In England the business of each session of Parliament is invariably opened by a speech 
from the Throne dealing with the general political situation and indicating in outline the 
purpose for which Parliament has been summoned. The speech is read either by the Sove¬ 
reign in person, or, if Parliament is opened by commission, by the Lord Chancellor, the 
Commons having been in one case commanded and in the other case desired to attend at 


4. For the exercise of power of 
dissolution by the Governor, see comments 
under Art. 85 which corre.sponds to the 


Union* ^ ^ 

5 State of Punjab v. Sat Pal L/angj 

AIR 1969 SC 903 : (1969) 1 SCR 478 

6 \TR 1973 M.nd 198: (1973) I 


Mad IJ 131. 


♦ Arts. 175 and 176 shall not apply 
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session”. 

X The words “and for the prece¬ 
dence of such discussion over other business 
of the House** omitted by S. 9, ibid. 
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the Bar of the House of Lords. The speech for which the cabinet is responsible deals in out¬ 
line with the general political outlook, legislative measures to be introduced during the 
session, and in a portion addressed to the Commons alone calls attention to the require¬ 
ments of the Crown for supplies to carry on the Government of the country. The speech 
having been read, the Commons retire, and in each House some obsolete Bill is read for the 
first time in order to assert the right of the two Houses to initiate legislation independently 
of the King’s speech. The speech is then read a second time in both Houses, and an address 
in reply, having been delivered and approved, is presented to the Sovereign by cither House.’ 


The provisions of this article are exactly similar to those of Article 87. Comments 
under Article 87 may be referred to. 


*177. Rights of Ministers and Advocate-General as respects the Houses.— 
Every Minister and the Advocate-General for a State shall have the right to 
speak in, and otherwise to take part in the proceedings of, the Legislative 
Assembly of the State or, in the case of a State having a Legislative Council, 
both Houses, and to speak in, and otherwise to take part in the proceedings 
of, any committee of the Legislature of which he may be named a member, 
but shall not, by virtue of this article, be entitled to vote. 


OFFICERS OF THE STATE LEGISLATURE 

*178. The Speaker and Deputy Speaker of the Legislative Assembly.— 
Every Legislative Assembly of a State shall, as soon as may be, choose two 
members of the Assembly to be respectively Speaker and Deputy Speaker 
thereof and, so often as the office of Speaker or Deputy Speaker becomes vacant, 
the Assembly shall choose another member to be Speaker or Deputy Speaker, 
as the case may be. 

The Speaker and Deputy Speaker.—The Legislative Assembly is presided over by the 
Speaker who is elected by the members of the Assembly from their own number at the beginn 
ing of each new State Legislature.® The Speaker vacates his office if he ceases to be a member 
of the House.® He may at any time resign,^® or may be removed on a resolution passed by a 
majority of all the then members of the Assembly." Fourteen days' notice for moving such 
a resolution is required to be given. The Speaker docs not vacate his office on the disso¬ 
lution of the Legislative Assembly : he continues in office until a new Speaker is elected when 
the new House meets. The Constitution also provides for ihe office of the Deputy Speaker 
and he performs the duties of the Speaker when the latter is absent." or while the office of (he 
Speaker is vacant." If the office of the Deputy Speaker, too, happens to be vacant, the 
duties of the office of the Speaker shall be performed by such member of the Assembly as 
the President may appoint for the purpose.*® When the Speaker and the Deputy Speaker arc 
absent from any sitting of the House, such person as may be determined by the Rules of 
Procedure of the House acts as Speaker.*® If none of such persons*® is available, the House 
may choose one of its members to act as Speaker. Neither the Speaker nor the Deputy 
Speaker is to preside over the House while resolution of his own removal is under considera¬ 
tion,*’ although he Is entitled to be present, speak, and defend himself.*® 

The importance of the office of the Speaker can be seen from the functions that he per¬ 
forms and the powers that he wields. He presides over the meetings of the House. Without 


7. Keith, Constitutional Law by Ridges^ 
7th Ed., p. 50. 

♦Arts. 177 and 178 shall not apply to 
the State of Jammu and Kashmir. 

8. Lok Sabha, Art. 93. 

9. Art. 179(a) : Lok Sabha 94(a). 

10. Art. 179(6) : Lok Sabha 94(6). 

11. .\i't. 179(tf) : I.ok Sabha 04(c). 


12. Art. 180(2) : Lok Sabha 93, 9:> 

( 2 ). 

13. Art. 180(1) : Lok Sabha 95(1). 

14. Art. 180(1) : Lok Sabha 95(1). 

15. Art. 182(2) : Lok Sabha 95(2). 

16. Art. 180(2) : Lok Sabha 95(2) . 

17. Art. 181(1) : Lok Sabha 96(1). 

18. .\rt. 181(2) : Lok Sabha 96(2). 
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him or his Deputy in the Chair, the House cannot be constituted. In his capacity as Presiding 
Officer, he regulates the proceedings of the House and is equipped with the disciplinary 
powers comparable with those of the Speaker of the House of Commons. It is the function 
of the Speaker to maintain order during debate and to enforce the rules which govern 
its conduct. He interprets the standing orders, deals with points of order when they are 
raised and gives ruling when called upon to do so. He calls upon members wishing to speak 
and exercises his own discretion in selecting them. Thus, his principal function is to regulate 
the business of the House and ensure the undisturbed conduct of its proceedings. He Is not 
expected to give reasons for his decisions which cannot be challenged by any member of the 
House. With respect to the discharge of his powers and functions, the Speaker is not amen¬ 
able to anyone except the House. No court of law can go into the merits of a ruling given 
by the Speaker.^* His power to maintain discipline in the House to conduct its proceedings 
in accordance with the rules are formidable. . The Speaker, in short, is the custodian of the 
dignity of the House and an impartial arbiter in its proceedings. 

But, besides being presiding officer, the Speaker has also other duties to perform in 
regard to the work of the House. Some such duties are assigned by the rules of procedure 
and some by the Constitution itself. 

Article 189(1)^® provides that while questions are decided in the House, the Speaker is 
not entitled to vote in the first instance, but he shall exercise a casting vote in case of a tie. 
Article 1890)*' requires the Speaker to adjourn the House or suspend its meeting if there is 
no quorum, which is fixed at one-tenth of the total number of members of the House. Article 
19922 defines a Money Bill and provides that should a question arise as to whether a Bill is a 
Money Bill or not “the decision of the Speaker of the House of the People thereon shall be 
final”. In terms of the same article the Speaker is required to endorse or certify every Money 
Bill before it is transmitted to the Council of States or presented to the Governor for his 
assent. In conformity with the Speaker’s power to conduct the business of the House, Article 
210(1)*® empowers him, in his discretion to permit any member of the House who is unable 
to express himself in Hindi or in English to address the House in his own mother tongue. 

In addition to these constitutional provisions, the Rules of. Procedure of the House 
confer upon the Speaker a variety of powers regarding the detailed conduct of the business 
of the House. The rules require the Speaker to decide on the admissibility of adjournment 
motions, questions, etc. before they come before the House. The interpretation of these 
rules as well as their application to specific situations and circumstances is the pr^ogative 
of the Speaker. 

The honour and dignity with which the office of the Speaker is looked up to is reflected 
in the following observation made by the late Prime Minister, Pt. Jawaharlal Nehru on the 
occasion of the unveiling of a portrait of the late Vithaibhai Patel (the first Indian who pre¬ 
sided over the Central Legislative Assembl)^ on 8 th March, 1948 in the Constituent 
Assembly of India (Legislative). He said : 

Now, Sir. on behalf of the Government, may I say that we would like the distin¬ 
guished occupant of the Chair now and always to guard the freedom and liberties of 
the House from every possible danger, even from the danger of executive intrusion. 

There is always a danger.from majority that it may choose to ride rough-shod 

over the opinions of minority, and it is there that the Speaker comes in to protect each 
single member, or each single group from any such unjust activity by a dominant group 

or a dominant Government. The Speaker represents the House. He represents 

the dignity of the House, the freedom of the House and because the House represents 
the nation, in a particular way, the Speaker becomes the symbol of the nation’s freedom 
and liberty. Therefore, it is right that that should be an honoured position, a free 


19. Art. 212, Lok Sabha 122. 

20. For Lok Sabha set Art. 100(1). 

21. For Lok Sabha see Art. 100(1). 


22. For Lok Sabha see Art. 110. 

23. For Lok Sabha see Art. 120(1). 
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The position of the Speaker is sought to be made impartial and independent by the 
following provisions of the Constitution : 

id) His salary and allowances are charged on the Consolidated Fund of the State ;** 

(6) he has no vote except in case of a tie and 

(c) he can be removed only by a resolution passed by a special majority in the House.** 

The election of the Speaker or the r>eputy Speaker does not require the approval of 
the Governor. They are not officers subordinate to the Governor. By Article 212 these 
officers are immune from the jurisdiction of any court in respect of the exercise by them of the 

powers conferred on them. 

I 

’*'179. Vacation and resignation of, and removal from, the offices of Speaker 
and Deputy Speaker.—A member holding office as Speaker or Deputy Speaker 

of an Assembly— 

id) shall vacate his office if he ceases to be a member of the Assembly ; 

ib) may at any time by writing under his hand addressed, if such member 
is the Speaker, to the Deputy Speaker, and if such member is the 
Deputy Speaker, to the Speaker, resign his office ; and 

ic) may be removed from his office by a resolution of the Assembly 
passed by a majority of all the then members of the Assembly : 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move 

the resolution : 

Provided further that, whenever the Assembly is dissolved, the Speaker 
shall not vacate ffis office until immediately b^ore the first meeting of the 
Assembly after the dissolution. 

In K. A. Mathialagan v. P. SrinivasatP'*, the petitioner challenged his removal from the 
office of the Speaker on the ground that fourteen days’ notice has not been given of the inten¬ 
tion to move the resolution as required under Article 199(c). The Constitution is silent as to 
the date from which the fourteen days’ notice is to counted. The Madras High Court 
was of the view that a resolution for the removal of the Speaker becomes operative when a 
notice of notion for his removal is given and is taken up for consideration. When such a 
resolution comes up for consideration, there is a deemed vacancy under the provisions of the 
Constitution, and the Speaker even though he is physically present is said to be constitutionally 
absent, and cannot, therefore, be the Presiding Officer of the Assembly from that moment.*’ 

*180. Power of the Deputy Speaker or other person to perform the duties 
of the office of, or to act as. Speaker.—(1) While the office of Speaker is vacant, 
the duties of the office shall be performed by the Deputy Speaker or, if the office 
of Deputy Speaker is also vacant, by such member of the Assembly as the 
Governor may appoint for the purpose. 

(2) During the absence of the Speaker from any sitting of the Assembly 
the Deputy Speaker or, if he is also absent, such person as may be determined 
by the rules of procedure of the Assembly, or, if no such person is present, 
such other person as may be determined by the Assembly, shall act as Speaker. 

*181. The Speaker or the Deputy Speaker not to preside while a resolution 
for his removal from office is nnder consideration.—(1) At any sitting of the 

24. Art. 202 (3) (6) : Lok Sabha 112 * Arts. 179, 180 and 181, shall 

f 3 W 6 ). not apply to the State of Jammu and 

25. Art. 189(1) : Lok Sabha 100(1). Kashmir. 

26. Art. I79(r) : Lok Sabha 94(c). 27. AlR 1973 Mad 371, 382 : (1973) 

1 Mad IJ 357. 
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Legislative Assembly, while any resolution for the removal of the Speaker 
from his office is under consideration, the Speaker, or while any resolution 
for the removal of the Deputy Speaker from his office is under consideration, 
the Deputy Speaker, shall not, though he is present, preside, and the provisions 
of clause (2) of Article 180 shall apply in relation to every such sitting as they 
apply in relation to a sitting from which the Speaker or, as the case may be, 
the Deputy Speaker, is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to take part 
in the proceedings of, the Legislative Assembly while any resolution for his 
removal from office is under consideration in the Assembly and shall, not¬ 
withstanding anything in Article 189, be entitled to vote only in the first instance 
on such resolution or on any other matter during such proceedings but not in 
the case of an equality of votes. 

The Speaker does not preside when a resolution for his removal from office is under 
consideration of the Assembly. But he can be present in the House and take part in the 
proceedings while any sucn resolution is under consideration. He can vote also. But he 
can vote only in the first instance on such resolution. Under Article 139, the Speaker, or a 
person acting as such, does not vote in the first instance, but exercises a casting vote in the 
case of a tie. That rule is inapplicable when a resolution for the removal of the Speaker is 
under consideration of the Legislative Assembly. On such occasions he shall vote like an 
ordinary member. 

For the corresponding provisions in the Union, see Articles 92 and 96. 

*182. The Chairman and Deputy Chairman of the Legislative Council.— 
The Legislative Council of every State having such Council shall, as soon as may 
be, choose two members of the Council to be respectively Chairman and Deputy 
Chairman thereof and. so often as the office of Chairman or Deputy Chairman 
becomes vacant, the Council shall choose another member to be Chairman 
or Deputy Chairman, as the case may be. 

*183. Vacation and resignation of, and removal from, the offices of Chair¬ 
man and Deputy Chairman.—A member holding office as Chairman or Deputy 
Chairman of a Legislative Council— 

(а) shall vacate his office if he ceases to be a member of the Council ; 

(б) may at any time by writing under his hand addressed, if such member 
is the Chairman, to the Deputy Chairman, and if such member 
is the Deputy Chairman, to the Chairman, resign his office ; and 

(c) may be removed from his office by a resolution of the Council 
passed by a majority of all the then members of the Council ; 

Provided that no resolution for the purpose of clause (^) shall be moved 
unless at least fourteen days* notice has been given of the intention to move 
the resolution. 

*184. Power of the Deputy Chairman or other person to perform the 
duties of the office of, or to act as. Chairman.—(1) While the office of Chairman 
is vacant, the duties of the office shall be performed by the Deputy Chairman 
or if the office of Deputy Chairman is also vacant, by such member of the 
Council as the Governor may appoint for the purpose. 


* Art. 182, 183 and 184 shall not apply to the State of Jammu and Kashmir. 
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(2) During the absence of the Chairman from any sitting of the Council 
the Deputy Chairman or, if he is also absent, such person as may be determined 
by the rules of procedure of the Council, or, if no such person is present, such 
other person as may be determined by the Council, shall act as Chairman. 

*185. The Chairman or the Deputy Chairman not to preside while a reso¬ 
lution for bis removal from office is under consideration.<^l) At any sitting 
of the Legislative Council, while any resolution for the removal of the Chair¬ 
man from his office is under consideration, the Chairman or while any resolution 
for the removal of the Deputy Chairman from his office is under consideration, 
the Deputy Chairman, shall not, though he is present, preside, and the pro¬ 
visions of clause (2) of Article 184 shall apply in relation to every such sitting as 
they apply in relation to a sitting from which the Chairman, or as the case may 
be, the Deputy Chairman is absent. 

(2) The Chairman shall have the right to speak in, and otherwise to take 
part in the proceedings of, the Legislative Council while any resolution for his 
removal from office is under consideration in the Council and shall, notwithstand¬ 
ing anything in Article 189, be entitled to vote only in the first instance on such 
resolution or on any other matter during such proceedings but not in the case 
of an equality of votes. 

*186. Salaries and allowances of the Speaker and Depnty Speaker and 
the Chairman and Deputy Chairman.—There shall be paid to the Speaker and 
the Deputy Speaker of the Legislative Assembly, and to the Chairman and 
the Deputy Chairman of the Legislative Council, such salaries and allowances 
as may be respectively fixed by the Legislature of the State by law and, until 
provision in that behalf is so made, such salaries and allowances as are specified 
in the Second Schedule. 

The salaries and allowances of the Speaker and the Deputy Speaker of the Legislative 
Assembly, and of the Chairman and the Deputy Chairman of the Legislative Council, are 
charged on the Consolidated Fund of the State. See Article 202(3)(6). 

*187. Secretariat of State Legislature.—(1) The House or each House 
of the Legislature of a State shall have a separate secretarial staff : 

Provided that nothing in this clause shall, in the case of the Legislature 
of a State having Legislative Council, be construed as preventing the creation 
of posts common to both Houses of such Legislature. 

(2) The Legislature of a State may by law regulate the recruitment, and 
the conditions of service of persons appointed, to the secretarial staff of the 
House or Houses of the Legislature of the State. 

(3) Until provision is made by Legislature of the State under clause (2) 
the Governor may, after consultation with the Speaker of the Legislative 
Assembly or the Chairman of the Legislative Council, as the case may be make 
rules regulating the recruitment, and the conditions of service of persons an 
pointed, to the secretarial staff of the Assembly or the Council, and any rules 
so made shall have effect subject to the provisions of any law made under the 
said clause. 

separate secretarial staff 

of each House of Parliament. The reason for making a special provision in the Constitution 


Art. 185, 186 and 187 shall not apply to thi- State of Jammu and Kashmir. 
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for setting up a separate secretariat of the State Legislature was explained thus by the Chair¬ 
man of the Drafting Committee, Dr. Ambedkar : 

It was, as everyone most probably in this House knows, a matter of contention 
between the executive Government and the President ever since the late Mr. Vithalbhai 
Patel was called upon to occupy the President’s chair in the Assembly, A dispute was 
going on between the executive Government and the President of the Assembly. The 
President had contended that the secretariat of the assembly should be independent 
of the executive Government. The executive Government of the day, on the other 
hand, contended that the Executive had the right to nominate, irrespective of the wishes 
and control of the President, the personnel and the staff required Ho serve the purposes 
of the legislative assembly. Ultimately, the executive Government in 1928 or 1929 
gave in and accepted the contention of the then President and created an independent 
secretariat for the assembly. So far, therefore, as the Central Assembly is concerned, 
there is really no change effected by this new article.... 

But it was pointed out that this procedure, which was adopted in the Central 
Legislature as far back as 1928 or 1929, has not been followed by the various provincial 
legislatures. In some provinces, the practice still continues of some officer who is 
subject to the disciplinary jurisdiction of the legislative department being appointed 
to act as the secretary of the legislative assembly, with the result that that officer is 
under a sort of dual control, control exercised by the department of which he is an 
officer and control by the President under whom for the time being he is serving. It is 
contended that this is derogatory to the dignity of the Speaker and the independence 
of the legislative assembly. 

The conference of Speakers passed various resolutions insisting that besides making] 
this provision in the Constitution, several other provisions should also be made in the 
Constitution so as to regulate strength, appointment, conditions of service, and so on. 
The Drafting Committee was not prepared to accept the other contentions raised by 
the Speakers* Conference. They thought that it would be quite enough if the Consti¬ 
tution contained a simple clause stating that Parliament should have a separate secre¬ 
tarial staff/and the rest of the matter is left to be regulated by Parliament. Oause (3) 
provides that until any provision is made by Parliament the President may, in con¬ 
sultation with the Speaker of the House of the People or the Chairman of the Council 
of States, make rules for recruitment and conditions of service. When Parliament 
enacts a law, that law will override the rules made pro tempore by the President in 
consultation with the Speaker of the House of the People. I think that the provision 
that we have made is sufficient to meet the main difficulty which was pointed out by 
the Speakers’ Conference.*" 


CONDUCT OF BUSINESS 

*188. Oath or affirmation by members.—Every member of the Legislative 
Assembly or the Legislative Council of a State shall, before taking his seat, 
make and subscribe before the Governor, or some person appointed in that 
behalf by him, an oath or affirmation according to the form set out for the 
purpose in the Third Schedule. 

*189. Voting in Houses, power of Houses to act notwithstanding vacancies 
and quoruih.—(1) Save as otherwise provided in this Constitution, all questions 
at any sitting of a House of the Legislature of a State shall be determined by a 
majority of votes of the members present and voting, other than the Speaker 
or Chairman, or person acting as such. 


28. Constitiunt Assembly DebatestVol. * Art. 188 and 189 shall not apply 
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The Speaker or Chairman, or person acting as. such, shall not vote in the 
first instance, but shall have and exercise a casting vote in the case of an equality 
of votes. 

(2) A House of the Legislature of a State shall have power to act not¬ 
withstanding any vacancy in the membeirship thereof, and any proceedings in the 
Legislature of a State shall be valid notwithstanding that it is discovered sub¬ 
sequently that some person who was not entitled so to do sat or voted or other¬ 
wise took part in the proceedings. 

(3) Until the Legislature of the State by law otherwise provides, the 
quorum to constitute a meeting of a House of the Legislature of a State shall 
1^ ten members or one-tenth of the total number of members of the House, 
whichever is greater. 

(4) If at any time during a meeting of the Legislative Assembly or the 
Legislative Council of a State there is no quorum, it shall be the duty of the 
Speaker or Chairman, or person acting as such, either to adtoum the House 
or to suspend the meeting until there is a quorum. 

Except where a special majority is prescribed by the Constitution, all questions in a 
House of the State Legislature shall be determined by a majority of. votes of the members 
present and voting.** The Speaker or the Chairman, or the person acting as such, has no 
vote in the first instance, though he has a casting vote in the case of an equality of votes. 

In Strickland v. Grima^, doubt was expressed as to whether an Act is Invalid because 
it was passed by persons not duly elected. Clause (2) validates the proceedings even though 
some unqualified members may have sat or voted. But such unauthorised sitting and voting 
render Che person liable to a penalty of Rs. 500 per day.**^ 


DISQUALIFICATIONS OP MEMBERS 

^190. Vacation of seats.—(1) No person shall be a member of both Houses 
of the Legislature of a State and provision shall be made by the Legislature 
of the State by law for the vacation by a person who is chosen a member of both 
Houses of his seat in one House or the other. 


(2) No person shall be a member of the Legislatures of two or more States 
specified in the Frist Schedule and if a person is chosen a member of the Legis¬ 
latures of two or more such States, then, at the expiration of such period as 
may be specified in rulesf made by the President, that person’s seat in the Legis¬ 
latures of all such States shall be^^me vacant, unless he has previously resigned 
his seat in the Legislatures of all but one of the States. 


(3) If a member of a House of the Legislature of a State— 

(q) becomes subject to any of the disqualifications mentioned in clause 
(I) of Article 191 ; or 

§[(i>) resigns his seat by writing under his hand addressed to the Speaker 
or the Chairman, as the case may be, and his resignation is accepted 
by the Speaker or the Chairman, as the case may be,] 

his seat shall thereupon become vacant. 

§§[Provided that in the-ease of any resignation referred to in sub-clause (*), 
if from information received or otherwise and after making such inquiry as he 


29. Sre Arts. 179 & 183. 

30. (1930) AC 285. 

31. Art. 193. 
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thinks fit, the Speaker or the Chairman, as the case may be, is satisfied that 
such resignation is not voluntary or genuine, he shall not accept such 
resignation.] 

(4) If for a period of sixty days a member of a House of the Legislature 
of a State is without permission of the House absent from all meetings thereof, 
the House may declare his seat vacant : 

Provided that in computing the said period of sixty days no account shall 
be taken of any period during which the House is prorogued or is adjourned 
for more than four consecutive days. 

If a person becomes a member both of Parliament and of a House of a State Legislature, 
his seat in Parliament is to become vacant after such period as may be prescribed in the rules 
made by the President in this behalf, unless he has in the meantime resigned his seat in the 
State Legislature, 

In a case*’ which arose under the Government of Burma Act. 1935, it was held by the 
High Court of Rangoon that the question whether a seat of a member of the Assembly has 
become vacant is not to be decided by the Speaker. It is a point of law affecting the status 
of a person and is for a court to decide. Under the Constitution if any question arises as 
to whether a member of a House of the Legislature of a State has become subject to any of 
the disqualifications, the question shall be referred for the decision of the Governor. 
Before giving any decision on such a question, the Governor shall obtain the opinion of the 
Election Commission and shall act according to such opinion.” 

It has been held by the Supreme Court” that Article 190 applies to a member who in¬ 
curs disqualification after he has been elected as a member. 

The amendment of sub-clause ib) of clause (3) and the addition of the proviso is to 
prevent the disease of defection afflicting the Legislatures. See Statement of Objects and 
Reasons under Article 101.” 

*191. Disqualifications for membership.—(1) A person shall be disqualified 
for being chosen as, and for being, a member of the Legislative Assembly or 
Legislative Council of a State 

(а) if he holds any office of profit under the Government of India or 
the Government of any State specified in the First Schedule, other 
than an office declared by the Legislature of the State by law net 
to disqualify its holder ; 

(б) if he is of unsound mind and stands so declared by a competent 
court ; 

(c) if he is an undischarged insolvent ; 

(d) if he is not a citizen of India, or has voluntarily acquired the citizen¬ 
ship of a foreign State, or is under any acknowledgment of allegiance 
or adherence to a foreign State ; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this ^ticle, a person shall not be deemed to hold 
an office of profit under the Government of India or the Government of any 

35 . For the corresponding provision 
in the Union, see Art. 101. 

36 . Supra p. 232. 

* Art. -191 shall not apply to the 
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State specified in the First Schedule by reason only that he is a Minister either 
for the Union or for such State. 

Under clause (1) the following are disqualified from being elected or from sitting and 
voting as members in the Houses of State Legislatures : 

(a) Persons holding an office of profit*’ under the Government. 

ib) Persons declared by a court to be of unsound mind. 

(c) Undischarged insolvent. 

(rf) Aliens. 

What is an office of profit has been fully discussed under Article 102.•• 

The following disqualifications have been added by Parliament®* ; 

(</) Persons convicted of any offence and sentenced to transportation or to imprison¬ 
ment for not less than two years unless a period of five years has elapsed since their 
release. The Election Commission may, however, remit the period of disquali¬ 
fication. 

(b) Persons guilty of corrupt practices as provided by Sections 139 and 140 of the 
Representation of the People Act, 1951, unless a period of five years or such less 
period as the Election Commission may allow in any particular case, has elapsed 
since their release. 

<r) Candidates or their agents, if they have failed to lodge a return of election expenses 
within the required time, unless five years have elapsed from the date by which 
the return ought to have been lodged or the Election Commission has removed 
the disqualification. 

(d) Persons directly or indirectly having any share or interest in a contract for the 
supply of goods to or for the execution of any work for the performance of any 
services undertaken by the appropriate Government. 

.» Persons who arc directors or managing agents or holding offices of profit under 
any corporation in which the Government lias any share or financial interest. 

(/) Persons having held any office under the Government of India or the Govern¬ 
ment of any State who have been dismissed for corruption or disloyalty to the 
State unless a period of five >cars has elapsed since their dismissal. 

The State Legislatures under clause < I )(o) have passed Acts for removal of disquali¬ 
fications in respect of certain offices : 

(a) The Andhra Pradesh Payment of Salaries and Removal of Disqualifications 
Act, 1953 (Andhra Act 2 of 1954). 

(b) The Andhra Pradesh State Legislature (Vacation of Seat on Simultaneous Member¬ 
ship) Act, 1959 (Andhra Act 12 of 1959). 

(c) The Assam State Legislature Members (Re<xu>val of Disqualifications) Act 1950 
(Assam Act 13 of 1950). 

(rf) The Bihar Legislature (Removal of Disqualifications) Act, 1950 (Bihar Act 16 
of 1950). 

(e) The Bihar Legislature (Prohibition of Simultaneous Membershio) Act I 95 n 

(Bihar Act 42 of 1950). ’ 


37. The Representation of the People 
Act, 19-51, S. 7. 

38. 5‘u^ra pp. 232-239. 

39. The Chairman and the Deputy 
Chairntan of the legislative council and the 
Speaker and the Deputy Speaker of the 
legislative assembly, who are members of 


the legislature, do not hold offices of profit 
under the Government since they are 
appointed not by the Governor but by a 
chamj^r of the legislature. For the mean¬ 
ing of the expression **office of profit” see 
comments under Article 102. 
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(/) The Gujarat Legislative Assembly Members (Removal of Disqualifications) Act, 
1960 (Gujarat Act 1 of 1960), 

(ff) The Himachal Pradesh Legislative Assembly Members (Removal of Disquali¬ 
fications) Act, 1971 (Himachal Act 7 of 1971). 

(/i) The Punjab State Legislature (Prevention qf Disqualification) Act, 1952 as appli¬ 
cable to the State of Haryana (Punjab Act 7 of 1952). 

(/) The Legislative Assembly (Removal of Disqualifications) Act, 1951 (Act 15 of 
1951). 

(J) The Madhya Pradesh Vidhan Mandal Sadasya Nirhala Nivaran Adhiniyam, 1967 
(Madhya Pradesh Act 16 of 1967). 

(A) The Bombay Legislature Members (Removal of Disqualifications) Act, 1956 
(Bombay Act 52 of 1956). 

(/) The Prevention of Disqualification (Members of the Legislative Assembly of 
Meghalaya) Act, 1970 (Meghalaya Act 1 of 1970). 

<m) The Karnataka Legislature (Prohibition of SimuUancous Membership) Act, 1956 
(Karnataka Act 3 of 1957). 

(//) The Karnataka Legislature (Prevention of Disqualification) Act, 1956 
(Karnataka Act 4 of 1957). 

(o) The Nagaland Slate Legislature Members (Removal of Disqualification) Act, 
1964 (Nagaland Act 1 of 1964). 

(p) The Orissa Offices of Profit (Removal of Disqualifications) Act, 1961 (Orissa 
Act 26 of 1961). 

iq) The Punjab State Legislature (Prevention of Disqualification) Act, 1952 (Punjab 
Act 7 of 1952). 

(r) The Rajasthan Legislative Assembly Members (Removal of Disqualification) 
Act, 1956 (Rajasthan Act 7 of 1957). 

# 

(j) The Rajasthan Legislative Assembly Members (Prevention of Disqualification) 
Act, 1969 (Rajasthan Act 5 of 1969). 

(t) The Tamil Nadu Legislature (Prevention of Disqualification) Act, 1967 (Tamil 
Nadu Act 3 of 1967). 

(//) The Uttar Pradesh State Legislature (Prevention of Disqualification) Act, 1971 
(U. P. Act 15 of 1971). 

(»') The West Bengal Legislature (Removal of Disqualifications) Act, 1952 (West 
Bengal Act 6 of 1952). 

Clause (2) declares that a person shall not be deemed to hold an office of profit under 
the Government by reason only that he is a Minister either for the Union or for a State. 

=‘‘192. Decision on questions as to disqualifications of mem^rs.—(O If 
any question arises as to whether a member of a House of the Legislature of a 
State has become subject to any of the disqualifications rnentioned in clause (I) 
of Article 191, the question shall be referred for the decision of the Governor 
and his decision shall be final. 

(2) Before giving any decision on any such question, the Governor shall 
obtain the opinion of the Election Commission and shall act according to 

such opinion. 

Under this article, the jurisdiction to decide if a member has incurred a disquali¬ 
fication under Article 191(1) vests exclusively in the Governor and no court has got jurisdiction 


* Alt. 192 shall not apply to the State of Jaimuu and Kashmir. 
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lo acl into it whether in writ proceedings or otherwise. A sitting inembei gets the oppor¬ 
tunity to put forward his objection lo aJleged disqualification at an enquiry which is to be held 
by the Election Commission before the latter forwards its opinion under Article 192(2) to the 
Govcrnoi When such an opportunity has been afforded by the Election Commission and the 
Election Commission has come to a decision on the disqualification and forwarded its 
opinion about it to the Governor and the Governor has acted upon that opinion and dis¬ 
qualified the member, there can be no more occasion for the court to question the decision, 
cither on account of its merits or on account of the member not having been given proper 
opportunity to show cause if in fact the Election Commission has given the necessary oppor¬ 
tunity.*® 

What the first clause of Article 192 requires is that a question should arise ; how it 
arises, by whom it is raised, in what circumstances it is raised, are not relevant for the purpose 
of the application of clause (1) of Article 192. The question can be raised not only on the floor 
of the Assembly by members of the Assembly, but also by an ordinary citizen or voter in 
the form of a complaint to the Governor. The decision on the question raised under Article 
192 has no doubt to be pronounced by the Governor, but it must be in accordance with 
the opinion of the Election Commission. It is the opinion of the Election Commission 
which is in substance decisive.*' 

*193. Penalty for sitting and voting before making oath or affirmation 
under Article 188 or when not qualified or when disqualified.—If a person sits or 
votes as a member of the Legislative Assembly or the Legislative Council of a 
State before he has complied with the requirements of Article 188, or when 
he knows that he is not qualified or that he is disqualified for membership 
thereof, or that he is prohibited from so doing by the provisions of any law 
made by Parliament or the Legislature of the State, he shall be liable in respect 
of each day on which he so sits or votes to a penalty of five hundred rupees 
to be recovered as a debt due to the State. 


POWERS, PRIVILEGES AND IMMUNITIES OF STATE LEGISLATURES AND 
^ THEIR MEMBERS 

*194.^'=#owers, privileges, etc., of the Houses of Legislatures and of the 
members and committees thereof.—(1) Subject to the provisions of this Consti¬ 
tution and to the rules and standing orders regulating the procedure of the 
Legislature, there shall be freedom of speech in the Legislature of every State. 

(2) No member of the Legislature of a State shall be liable to any pro¬ 
ceedings in any court in respect of anything said or any vote given by him in the 
Legislature or any committee thereof, and no person shall be so liable in respect 
of the publication by or under the authority of a House of such a Legislature 
of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities of a House 

of the Legislature of a State, and of the members and the committees of a House 
of such Legislature, shall be such as may from time to time be defined by the 
Legislature by law, and, until so defined, shall be those of the House of Commons 
of the Parliament of the United Kingdom, and of its members and committees 
at the commencement of this Constitution. ’ 


(4) The provisions of clauses (1), (2) and (3) shall apply in relation to 
persons who by virtue of this Constitution have the right to speak in and other 
wise to take part in the proceedings of, a House of the Legislature of a Slate 


40. Brundaban v. Election Commission 
oj India, AIR 1965 SC 1892 : (1965) 3 SCR 
53 ; Sivasankara v. Election Commission of 
India, AIR 1968 Mad 235. 

41 • Bfundaban v. Election Commission 


of India, AIR 1965 SC 1892 : (19G5) 3 SCR 

3 *^» 

^ Arts, 193 and 194 shall not apply 
to the State of Janiniu and Kashmir. 
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or any committee thereof as they apply in relation to members of that Legis¬ 
lature. 

Parliamentary privileges.—This article which applies to the State legislatures and 
members and committees thereof is an exact reproduction of Article 105 which applies to 
both Houses of Parliament and members and committees thereof.^* 

To enable a legislature to discharge its functions properly the Constitution confers on 
each member of the Houses certain rights and immunities and also certain rights and im¬ 
munities and powers on each House collectively. The term “parliamentary privileges” is 
used in constitutional writings to denote both these types of rights and immunities. May 
has defined the expression “parliamentary privilege” as follows : 

The sum of the peculiar rights enjoyed by each House collectively is a constituent 
part of the High Court, Parliament, and by members of each House individually, 
without which they could not discharge their functions, and which exceed those pos¬ 
sessed by other bodies or individuals.*’ 

Parliamentary privilege is an essential incident to the high and multifarious functions 
which the legislature is called upon to perform. According to May, the distinctive mark 
of the privilege is its “ancillary character”. /. e., a necessary means of fulfilment of functions. 
They are enjoyed by individual members because the House cannot perform its functions 
without unimpeded use of the services of its members ; and by each House for the protec¬ 
tion of its members and the vindication of its own authority and dignity.** 

In defining parliamentary privilege, this article, like Article 105 relating to Parliament, 
adopts the following method. Two privileges, namely ; freedom of speech and freedom of 
publication of proceedings, are specifically mentioned in clauses (1) and (2). With respect 
to other privileges of each House, clause (3) lays down that the powers, privileges, and im¬ 
munities of a House of the State Legislatures shall be those of the House of Commons of the 
United Kingdom, until they are defined by an Act of the legislature. For the privileges 
enjoyed by the House of Commons, including the two privileges specifically mentioned in 
Article 194, reference should be made to the discussion under Article 105.** 

Here, we shall consider each clause of the article separately and take note particularly 
of certain problems which have arisen in relation to Parliamentary privileges and other pro¬ 
visions of the Constitution. 


Clause (1) : Freedom of Speech 

Clause (1) of Article 194 declares that there shall be freedom of speech in the Legislature 
of every State Article 194(1) is made “subject to the provisions of this Constitution and 
to the rules and standing orders regulating the procedure of the Legislature”. Thus, iis 
freedom would be subject to provisions of Articles 208 and 211.** A member cannot ac¬ 
cordingly raise a discussion as to the conduct of a Supreme ^urt or High C ourt Jud ge as 
it is prohibited by Art icle 211 . In interpreting this cTabSSTit is necessary to emphasize that 
jhe -ryroVtrinnrTrf^iir^onstitution subject to which freedom of speech has. been conferred 
on the legislators are not the general provisions of the Constitution but only such of them 
as relate to the regulation of the procedure of the^ Legislature. The freedom of speech 
Laranteed to citizens under Article 19(l)(fl) is therefore separate and independent qf Article 
194(1) and does not control the first part of clause (l> of Article 194.** 


42. See Art. 105 pp. 237-245 

43. Sir Thomas Erksine, s 

mentary Practice (16th Ed.), Chap. 

p. 42. 

44. Ibid. 


45. Ill the case of Parliament, Arts. 
118 and 120. 

46. In re Powers^ Privileges and Immu¬ 
nities of State Legislatures^ AIR 1965 SC 745, 
760 : (1965) 1 SCR 413. 
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Clause (2) 

Clause (2) emphasizes the fact that the freedom of speech conferred on the legislatures 
under clause (1) is intended to be absolute and unfettered. Similar freedom is guaranteed 
to the legislators in respect of the votes they may give in the legislature or in committee there¬ 
of. Thus, if a legislator exercises a right of freedom of speech in violation, say, of Article 
211, he would not be liable for any action in any court. Likewise, if the legislator by his 
speech or vote is alleged to have violated any of his fundamental rights guaranteed by 
Part HI of the Constitution in the Legislative Assembly, he would not be answerable for 
the said contravention in any court. If the speech means to libel or becomes actuable or 
indictable under any other provision of the law immunity has been conferred on him from 
any action and in any court by clause (2). He may be answerable to the House for such 
a speech and the Supreme Court may take appropriate action against him in respect of it ; 
but that is another matter. Thus, clause (1) confers freedom of speech on the legislators 
within the legislative chamber and clause <2) makes it plain that the freedom is literally abso- 
lute.« 


Clause (3) 

The first part of this clause empowers the legislatures of States to make laws prescribing 
their powers, privileges, and immunities ; the latter part provides that until such laws are 
made, the legislature in question shall enjoy the same powers, privileges and immunities which 
the House of Commons enjoy at the commencement of the Constitution. Under this clause 
each House is entitled to such privileges as are shown or proved to have subsisted in the 
House of Commons at the relevant lime, /. e., commencement of the Constitution and re¬ 
cognised by the Court. The enquiry as to the existence is of course to be made by the 
courts. 


If the legislature of a State under the first part of clause (3) makes a law which pres¬ 
cribes its powers, privileges, and immunities, such law would be subject to Article 13 and 
clause (2) of that article would render it void if it contravenes or abridges the Fundamental 
Rights guaranteed by Part UI. 


Next, coming to the second part of Article 194(3) which expressly provides that all 
the powers which vested in the House of Commons at the relevant time, vest in the House 
it is necessary to point out that there are some powers which cannot obviously be claimed 
by a House in India. Thus, for example, the privilege of freedom of access which is exercised 
by the House of Commons as a body through its speaker to have, at ail times, the right to a 
access counsel or demonstrate with their sovereign through their chosen representative and 
for a favourable consideration placed on his words, can have no application in India. Subject 
to this exception, we have already enumerated under Article 105 the main privileges which 
are claimed by the House of Commons, such as freedom of Speeches, the right to exclude 
strangers, the right to control publication of debates and proceedings, the right to exclusive 
cognizance of proceedings in Parliament, the right of each House to be the sole judge of the 
lawfulness of its own proceedings, the right to punish for contempt, etc** 


|v ^...fWght to punish for contempt.—Of the several privileges, the m 9 st controversial has 
^en the privilege of the House of Commons to punish for its contempt. May has defined 
‘Contempt of Parliament’ in, these words : 

Any act or omission which obstructs or impedes either House of Parliament in 
the performance of its functions or which obstructs or impedes any member or officer 
of such House in the discharge of his duty or which has a tendency, directly or indirectly 


47. In re Powers, Privileges and Imm¬ 
unities of State Legislatures, AIR 1965 SC 745, 
760 ; (1965) 1 SCR 413. 
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to produce such results, may be treated as a contempt even though there is no precedent 

of the offence.** 

In regard to the privilege claimed by the House to punish for contempt, it is necessary 
to point out that there is a well<established convention recognised by the English courts that 
contempt of either House is in practice \vithin its exclusive jurisdiction, since the facU consti' 
luting the alleged contempt need not be stated on the warrant of committal. It can issue, 
a general or unspeaking warrant and no court can go behind it. Has the Legislative As¬ 
sembly in India the privilege of committing a person to prison for contempt by a general 
warrant, that is without stating the grounds which consituted the contempt ? And if it does 
so, have the courts of law the power to examine the legality of such a committal ? The 
matter came for the decision of the Supreme Court in the famous advisory opinion in 

_ ht VC Powers, Privileges ami Inuntmities oj State Legislatures.^^ This reference was a sequel 

to the passing of an order by an unprecedented Full Bench of 28 judges staying, under Article 
226, the implementation of the U. P. Assembly resolution ordering two judges of the Allaha¬ 
bad High Court to be brought into custody before the Bar of the House to explain why they 
should not be punished for the contempt of the House. The two judges had admitted the 
habeas corpus petition of and granted bail to one Keshav Singh who was undergoing im¬ 
prisonment in pursuance of the Assembly Resolution 'deCTaring him guilty of the breach of 
privilege. The resolution of the Assembly and the stay order issued by the Full Bench re¬ 
sulted in a constitutional st alemate. " Consequently, the President referred the matter under 
Article 143 to the Supreme‘Court for its opinion. 

The Supreme Court by a majority of 6 to 1, through an elaborate and learned opinion 
delivered by Gajendragadkar, C. J., held that in India, notwithstanding a general warrant 
issued by the Assembly, the courts could examine the legality of the committal in proper 

proceedings. 

The following other propositions of constitutional significance were laid down in the 
majority judgment ; 

{a) It is implicit in the Constitution that the question of determining the construction 
of Article 194 in regard to the nature, scope, and effect of powers of the House 
ultimately rests with the Judiciary of the country. 

(*) Article 194(3) cannot be read in isolation. The impact of Articles 226, 32 Md 
211 has to be ascertained in order to determine the scope of Article 194. Article 
226 empowers the High Court to issue writ of habeas corpus against “any autho¬ 
rity’'. This would include the legislature since no exception is made in favour 
of a detention order by the House for breach of its privileges. Article 211, on 
the other hand, unambiguously indicates that the conduct of a judge in the dis¬ 
charge of his duties can never become the subject-matter of any action taken by 
the House in exercise of its powers or privileges conferred bv the latter part of 

Article 194(3). 

(c) Article 212 does not act as a limitation of the powers of the court to test me lega¬ 
lity of an action. This article ousts the jurisdiction of the courts only in cases of 
regulation of procedure inside the House. 

(,/> The fact that the first part of Article 194(3) refers to future laws defining the pri¬ 
vileges as being subject to Fundamental Rights is a significant factor in construing 
the latter part of Article 194. Such a State legislation would be ‘law’ within 
meaning of Article 13 and the courts will be competent to examine iu validity 
vis-a-vis the Fundamental Rights. 

(t-) Possibly there is a well-established convention recognised by the English courts 
to treat a general or unspeaking order issued by the House as usually conclusive. 


413. 


49, May (17th Ed.), p. 109. 
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The basis for this convention is rooted in the history of England where the House 
of Commons was the highest court of justice at one time. It is because of this 
history that the House of Commons came to be regarded as a superior court of 
record, with the result that the general warrants issued by it were not subjected 
to the close scrutiny just as similar warrants issued by the superior courts of record 
were held to be exempt from such scrutiny. In India, on the other hand. Legis¬ 
lative Assemblies never discharged any judicial functions and their historical 
and constitutional background does not support their claim to be regarded as 
courts of record in any sense. No immunity from scrutiny by courts of general 
warrants issued by a House in India can, therefore, be claimed. 

(/) Although no opinion was tendered as regards fundamental rights in general, 
it was made clear that so far as Articles 21 and 22 are concerned, any privileges 
t'/f. which are claimed must be consistent to these articles in the context of Article 
208. The principle laid down in this regard in the M. S. M Sharma case^^ was 
specially restricted to Article 19(]Ko). An authoritative solution of these prob¬ 
lems, whether in the form of codification by the legislatures concerned, or an 
authoritative judicial pronouncemem or a constitutional amendment, is awaited. 

=^195. Salaries and allowances of members.—Members of the Legislative 
Assembly and the Legislative Council of a State shall be entitled to receive 
such salaries and allowances as may from time to time be determined, by the 
Legislature of the State by law and, until provision in that respect is so made, 
salaries and allowances at such rates and upon such conditions as were imme¬ 
diately before the commencement of this Constitution applicable in the case 
of members of the Legislative Assembly of the corresponding Province. 

LEGISLATIVE PROCEDURE 

*196. Provisions as to introduction and passing of Bills.—(1) Subject 
to the provisions of Articles 198 and 207 with respect to Money Bills and other 
financial Bills, a Bill may originate in either House of the Legislature of a State 
which has a Legislative Council. 

(2) Subject to the provisions of Articles 197 and 198, a Bill shall not be 
deemed to have been passed by the Houses of the Legislature of a State having 
a Legislative Council unless it has been agreed to by both Houses, either without 
amendment or with such amendments only as are agreed to by both Houses. 

(3) A Bill pending in the Legislature of a State shall not lapse by reason 
of the prorogation of the House or Houses thereof. 

(4) A Bill pending in the Legislative Council of a State which has not 
been passed by the Legislative Assembly shall not lapse on a dissolution of the 
Assembly. 

(5) A Bill which is pending in the Legislative Assembly of a State or 

which having been passed by the Legislative Assembly is pending in the Legis¬ 
lative Council, shall lapse on a dissolution of the Assembly. ^ 

The provisions in this article are exactly similar to those of Article 107 relating to the 
legislative procedure of Parliament. Except money Bills and financial Bills all legislative 
proposals can originate in either House of the State legislature. As at the'Centre a Bill 
must be passed by both the Houses, except in the case of a deadlock, when it will be deemed 
to have been passed, even if the Upper House does not agree to it. provided the conditions 


51. Af. S. Af, Sharma v. Sri A'rishna 
Sinha, AIR 1959 SC 395 : 1959 Supp 1 SCR 
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in Article 197 have been fulfilled. A money Bill is also an exception to this rule.** Pend¬ 
ing Bills do not lapse on a prorogation of the House nor does a Bill pending in the 
Legislative Council which has not been passed by the Assembly lapse on dissolution of 
the Assembly. But a Bill which is pending in the Legislative Assembly shall lapse on the 
dissolution of the Assembly. Likewise, a Bill which has been passed by the Legislative 
Assembly but is pending in the Council shall lapse on a dissolution of the Assembly. A Bill 
pending assent of the Governor cannot be said to lapse on the dissolution of the Assembly.” 


^197. Restriction on powers of Legislative Council as to Bills other than 

Money Bills.—(1) If after a Bill has been passed by the Legislative Assembly 
of a State having a Legislative Council and transmitted to the Legislative 
Council— 

(a) the Bill is rejected by the Council ; or 

{b) more than three months elapse from the date on which the Bill is 
laid before the Council without the Bill being passed by it ; or 

(c) the Bill is passed by the Council with amendments to which the 
Legislative Assembly does not agree ; 

the Legislative Assembly may, subject to the rules regulating its procedure, 
pass the Bill again in the same pr in any subsequent session with or without 
such amendments, if any, as have been made, suggested or agreed to by the 
Legislative Council and then transmit the.Bill as so passed to the Legislative 
Council. 


(2) If after a Bill has been so passed for the second time by the Legislative 
Assembly and transmitted to the Legislative Council— 

{a) the Bill is rejected by the Council ; or 

{b) more than one month elapses from the date on which the Bill is 
laid before the Council without the Bill being passed by it ; or 

(c) the Bill is passed by the Council with amendments to which the 
Legislative Assembly does not agree ; 


the Bill shall be deemed to have been passed by the Houses of the Legislature 
of the State in the form in which it was passed by the Legislative Assembly for 
the second time with such amendments, if any, as have been made or suggested 
by the Legislative Council and agreed to by the Legislative Assembly. 

(3) Nothing in this article shall apply to a Money Bill, 


This article lays down the procedure for resolvi ngjjeadlocks^between the two Houses. 
A non-money Bill” may become an Act without the consent of the Legislative Council if the 
Lecislativc Assembly passes the Bill and the Legislative Council rejects or fails to pass it 
within three months from the date on which the Bill is laid before the Council, or it 

with amendments to which the Legislative Assembly does not agree, and the Legislative 
Assembly in the same or the next session, again passes the proposed Bill with or without 
anv amendments, which have been made, suggested or agreed to by the Legislative Council, 
and the Legislative Council rejects or fails to pass it within one month from the date on which 
the Bill is faid before the Council or passes it with amendments to which the Lcgisl^ive 
Assembly does not agree. In any of these situations the Bill shall be deemed to have ^en 
passed by both Houses of the Legislature of the State in the form in which it was P^s^d by 
fhe llembly for the second time. Thus the decision of the Lower House with reprd to any 
particular BiH prevails in the final analysis. The Constitution leaves to the Legislative Council 

IT I irrToft Art. 197 shall not apply to the 
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a suspensive veto for a short time. It will be noted that the method for the resolution of 
differences between the two Houses of the Legislature of a State differs from that prescribed 
for solving differences between the two Houses of Parliament in the Union. In the Union, 
if the two Houses fail to agree on a Bill, other than a money Bill, the President is to convene 
a joint session of the two Houses. The distinction ts to be explained on the basis of the 
federal character of the Union Legislature : See Article 109. 

The starting point for calculating the time of three months or one month as laid down 
in clauses (l)(o) and (2)(A) respectively, is the date on which the Bill is laid before the Council. 
It is not the date of the receipt of the Bill. In explaining the reason why the period of three 
months, or one month, is to be calculated from the date on which the Bill is laid before the 
Legislative Council, the Chairman of the Drafting Committee, Dr. Ambedkar, said : 

Now I come to the last question, namely, what is to be the starting point of cal¬ 
culating the three months or the one month. I think Mr. Kunzru. 

has failed to appreciate the importance of the changes made by the Drafting Committee 

If this provision had not been there.the powers of the Upper House 

would have been completely negatived and nullified. Let me,explain that ; but before 
I do so, let me state the possibilities of determining what I call the supporting part of 
the limitation. First of alL it >wouI0 have been possible to say that the Bill must be 
passed by the Upper House within a stated period from the passing of the Bill by the 
Lower House. Secondly, it would have been possible to say that the Upper House 
should pass the Bill in the stated period from the time of reception of the Bill by the 
House. Now supposing we had adopted either of these two possibilities, the con¬ 
sequence would have been very disastrous to the Upper House. Once you remember 
that the summoning of the Upper House is entirely in the hands of the executive— 
which may summon when it likes and not summon when it does not like—it would 
have been quite possible for a dishonest executive to take advantage of this clause by 
not calling the Upper House in session at all. Or supposing we had taken the recep¬ 
tion as the starting point, they could have also cheated the Upper House by not putting 
the Bill in the agenda and not thereby giving the Upper House an opportunity to con¬ 
sider it. We thought that this sort of procedure was wrong ; it would result in pena¬ 
lising the Upper House for no fault of that House. If the House is not called, certainly 
it cannot consider the Bill, and such a Bill could not be deemed to have been considered 
by the Upper House. Therefore, in order to protect the Upper House, the Drafting 
Committee rejected both these possibilities of determining the starting point namely 
the passing of the Bill and the reception of the Bill, a proposal which was embodied 
by them m the Draft Article as it stands. And they deliberately adopted the provisions 
contained in the new article as is now proposed, namely, when the Bill has been labelled 
for consideration and if the Upper House does not finish its consideration with the 
particular time fixed by this clause, then obviously the right of Upper House to deal 

with the matter goes by its own default, and no one can complain ; certainly the UoDer 
House cannot complain.** 


*198. Special procedure in respect of Money Bills.—fU A Riii 

shall not be introduced in a Legislative Council. ^ ^ Money Bill 


(2) After a Money Bill has been passed by the Legislative 
State having a Legislative Council, it shall be transmitted to 
Council for its recommendations, and the Legislative Council 
period of fourteen days from the date of its receipt of the Bill 
to the Legislative Assembly with its recommendations and 
Assembly may thereupon either accept or reject all or anv 
nendations of the Legislative Council. ^ 


Assembly of a 
the Legislative 
shall within a 
return the Bill 
the Legislative 
of the recom- 
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(3^ If the Legislative Assembly accepts any of the recommendations of 
the Legislative Council, the Money Bill shall be deemed to have been passed 
by both Houses with the amendments recommended by the Legislative Council 

and accepted by the Legislative Assembly. 

r4'i If the Legislative Assembly does not accept any of the recon^endations 
of the Legislative Council, the Money Bill shall be deemed to have been passed 
S both HoS the form in which it was passed by the legislative Assembly 
without any of the amendments recommended by the Legislative Council. 

(5) If a Money Bill passed by the Legislative Assembly and transmitted 
to the Legislative Council for its recommendations is not returned to the Legi^ 
lative Assembly within the said period of fourteen days, it shall be deemed to 
hive been passed by both Houses at the expiraUon of the said period in the 
form in which it was passed by the Legislative Assembly. 

A Money Bill is defined in Article 199 in terms similar to those in Article 110 relati^ 

to the Unio/Legislature. This article describes the special procedure which has to be 

IdoDted^n respccfof Money Bills. After a Money Bill has been passed by the Legislative 
adopted in ^ transmitted to the Legislative Council for its recommendations, and 

the^ legislative Council shall within a period of fourteen days from the date of ^ 

w Rill to the Legislative Assembly with its recommendations. The Lcgis- 

the ® or any of the recommendations of the Legislative 

lative ^ Legislative Assembly accepts any of the recommendations, the Bill shall be 

Council If the ^S*"*^*^^/bTthrLgislative Council and accepted by the Legislative As- 
deemed to a reject the recommendations of the Council, a Money Bill shall ^ 

tn have been pasLd in the form in which it was transmitted to the Legislative Council. 

ff^thL Bill is not reti^rned to the Legislative Assembly within the period of *ourtwn da^ 
11 ^ to have been passed by both the Houses at the expiration of the said period 

It shall be dwm nassed by the Legislative Assembly. If any question arises whether 

L"bh 1 hTMoney Bill or not, tbe decision of the Speaker of the Assembly thereon shall be 
final. 

*199 Definition of “Money BUIs”.—(1) For the purposes of this Chapter, 
a Bill s^all ^ darned to be a Money Bill if it contains only provisions dealing 

with all or any of the following matters, namely . 

the imposition, abolition, remission, alteration or regulation of any 

t&x * 

the regulation of the borrowing of money or the giving of 
LulrSil^ by the State, or the amendment of the law ^ith respect 
fo any financial obligations unaertaken or to be undertaken by 

the State ; ^ 

thP custody of the Consolidated Fund or the Contingency Fund of 
the State, the payment of moneys into or the withdrawal of moneys 

from any such Fund ; ^ ^ 

the appropriation of moneys out of the Consolidated Fund of the 

fh^Lclaring of any expenditure to be expenditure charged ^ 
ConSat^ FuVof Ste State, or the increasing of the amount 

of any such expenditure ; , j r 

of such money ; or 


(a) 

(b) 




id) 

(c) 


(/) 


* Art. 199 shall not apply to the State of Jammu and Kashmir. 
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(g) any matter incidental to any of the matters specified in sub-clauses 
(n) to (f). 

(2'^ A Bill shall not be deemed to be a Money Bill by reason only that 
it provides for the imposition of fines or other pecuniary penalUes, or for the 
demand or payment of fees for licences or fees for servi^s rendered, or by 
reason that it provides for the imposition, abohtion, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 


If any question arises whether a Bill introduced in the Le^slature of 
a State which has a Legislative Council is a Money Bill or not, the decision of 
the Speaker of the Legislative Assembly of such State thereon shall be final. 


^4^ There shall be endorsed on every Money Bill when it is transmitted 
to the Legislative Council under Article 198, and when it is presented to the 
Governor for assent under Article 200, the certificate ^ the Speaker of the 
Legislative Assembly signed by^him that it is a Money Bill. 


The provisions of Article 199(4) cannot be viewed as mandatory but only as directory. 
If the Constitution saw the necessity of providing a Deputy Speaker to act as the Speaker 
during the latter’s absence or to perform the office of the Speaker when the office of the Speaker 
is vacant, it stands to reason that the Constitution could have never reposed a power of mere 
certification in the Speaker and the Speaker alone.” 


*200 Assent to Bills.—When a Bill has been passed by the Legislative 
Assembly of a State or, in the case of a State having a legislative Council, has 
been passed by both Houses of the Legislature of the State, it shall be presented 
to the Governor and the Governor shall declare either that he assents to the Bill 
or that he withholds assent therefrom or that he reserves the Bill for the con- 

sideration of the President : 


Provided that the Governor may, as soon as possible after the presentation 
to him of the Bill for assent, return the Bill ifit is not a Money Bill together 
with a message requesting that the House or Hoyses will reconsider the Bill or 
anv specified provisions thereof and. in particular, will consider the desirability 
of introducing any such amendments as he may recommend in his message 
and when a Bill is so returned, the House or Houses shall reconsider the Bill 
accordingly and if the Bill is passed again by the House or Houses with or 
without amendment and presented to the Governor for assent, the Governor 
shall not withhold assent therefrom : 


Provided further that the Governor shall not assent to, but shall reserve 
for the consideration of the President, any Bill which in the opinion of the 
Governor would, if it became law, so derogate from the powers of the High 
Court as to endanger the position which that Court is by this Constitution 

designed to fill. 

When a Bill has been passed by both the Houses of the Legislature of a State, it shall 
be presented to the Governor, who may take one of the following four courses : 

(0 he may assent to the Bill» 

(fO he may withhold his assent, 

(///) he may reserve the Bill for the consideration of the President, or 

(/k) he may return the Bill to the Houses, if it is not a Money Bill, with a request that 
the Bill or any specified provision of it may be considered again and emphasise. 


56 StaU of Punjab v. S. P. Dang^ 
AIR 1^9 SC 903. 916 r (1969) 1 SCR 


478. 


• Art. 200 shall not apply to t!ie 
State of Jammu and Kashmir. 



338 


THE CONSTITUnON OF INDIA pPART VI 

in particular, the desirability of introducing any such amendments as he may 
recommend. 

In the event of the Governor taking the fourth course, namely, returning the Bill for 
reconsideration, it shall be the duty of the Houses 4o reconsider it. But if the Bill is passed 
again by the Houses (with or without amendments) and presented to the Governor for assent, 
he shall not withhold assent therefrom. He must either give the assent or reserve the Bill 
for the sanction of the President. He cannot then reject it. The following extract from 
the Constituent Assembly Debates explains the underlying purpose of the first proviso to 
this article : 

It is a saving clause and vests power in the hands of the ministry to remedy a 
hasty action that it might have taken or enables it to take an action which it feels it 
ought to take in order to meet the popular opinion which is reflected outside the House 
in some form or another, and for this purpose only this new proviso has been put in. 
It does not abridge the power of the responsible ministry in any way and, therefore, 
it does not detract from the power of the Lower House to which the ministry is un¬ 
doubtedly responsible ; it does not confer any more power on the Governor. 

In law the Governor can refuse to give his assent to a Bill, i. e., he can veto a Bill. If 
he does so, the Bill cannot become an Act. But in the form of Government set up imder 
the Constitution it would be politically impossible for a Governor to refuse his assent to a 
Bill, after it has been passed by the legislature, because he acts in this matter, as in all other 
public matters, on the advice of his cabinet, and no Bill could pass through both the Houses 
and come before the Governor for his assent, if it was opposed by the cabinet. The position 
of the Governor in this respect is analogous to that of the King of England. In theory the 
King can also refuse to give his assent, but the right of veto has not been exercised since the 
reign of Queen Anne. It may be said to have fallen into disuse as a consequence of minis¬ 
terial responsibility. The veto could only be exercised on ministerial advice and no Governor 
would wish to veto Bills for which it was responsible or one for the passage of which it had 
afforded facilities through the ministry.*’ 

However, the power vested in the Governor to reserve a Bill for the consideration of 
the President is discretionary. It is his discretion whether the Bill should be reserved for 
the consideration of the President, and in this respect the Governor becomes an important 
link between the Union and the States thereby enabling the Union to exercise some kind 
of control over the legislative activities of the States. For example, the Kerala Education 
Bill of 1957, and the Kerala Agrarian Reform Bill of 1957, passed by the State Legislature 
were reserved for the consideration of the President and later returned by him for recon¬ 
sideration, by the State Legislature, the former in the light of the advisory opinion of the 
Supreme Court and the latter in the light of changes suggested by him. The Madhya Pradesh 
Panchayat Bill of 1961, was reserved by the Governor for the consideration of the President 
but it was returned on the ground of some of its provisions being tmdemocratic and opposed 
to the Directive Principles. 

Second Proviso.—The second proviso to the article is intended to preserve the 
independence, dignity and status of a High Court. Under the Constitution the State legis¬ 
latures have exclusive law-making power on matters touching the jurisdiction and powers 
of all courts within the State in respect of matters within their exclusive competence. The 
powers might be used by a State legislature to deprive the High Court of much of its juris¬ 
diction and power, and to transfer the same to inferior courts, and thus to lower the prestige 
and influence of the High Court. As a safeguard, the Governor has been directed by this 
proviso not to assent to, but to reserve for consideration by the President, any Bill which 
would, in the opinion of the Governor, if passed into law, so derogate from the powers of 
the High Court as to endanger the role which it is designed to fulfil under the Constitution. 


Wade and Phillips, Constitutional Law, (Third Edition), pp. 93, 96. 
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♦201. Bills reserved for consideratioii.—When a Bill is reserved by a 
Governor for the consideration of the President, the President shall declare 
either that he assents to the Bill or that he withholds assent therefrom : 

Provided that, where the Bill is not a Money Bill, the President may direct 
the Governor to return the Bill to the House or, as the case may be, the Houses 
of the Legislature of the State together with such a message as is mentioned in 
the first proviso to Article 200 and, when a Bill is so returned, the House or 
Houses shall reconsider it accordingly within a period of six months from 
the date of receipt of such message and, if it is again passed by the House or 
Houses with or without amendment, it shall be presented again to the President 
for bis consideration. 

Under this article, the President, in regard to a Bill which has been reserved for his 
consideration, may take one of three courses : 

(/) he may assent to the Bill ; 

(i7) he may withhold assent ; or 

(///) he may, where the Bill is not a Money Bill, direct the Governor to return the Bill 
to the Houses of the Legislature of the State together with such a message as is 
referred to in the first proviso to Article 200. It shall be the duty of the Houses 
to reconsider the Bill within a period of six months from the date of receipt of 
such message. If it is again passed by the Houses, it shall be presented again 
to the President for his consideration. 

It will be noticed that where a Bill is presented to the President for the second time, 
after its reconsideration by the State Legislature, he is tmder no duty not to reject it. 

But an Act which has been assented to by the Governor cannot be disallowed by the 
President. Under the Government of India Act, 1935, a Bill assented to by the Governor 
could be disallowed by the Crown. In Canada, the enactments of Provincial Legislatures 
are subject to disallowance by the Govemor-General-in-Council. Enactments of State L egis¬ 
latures in Australia are subject to the veto of the Crown, but not to that of the Governor- 
General.** 

Article 200 does not contemplate the Governor giving his assent and thereafter, when 
the Bill has become a full-fledged law, reserving it for the consideration of the President. 
Only ‘Bills* passed by the House or Houses of Legislature may be reserved for the considera¬ 
tion of the President, and not ‘laws* to which the Governor, or the President, if reserved for 
his consideration, has already given his assent.** 

A Bill pending the assent of the Governor or the President does not lapse as a result 
of the dissolution of the Assembly, and that incidently shows that the provisions of Article 
196(5) arc exhaustive. There is nothing in the proviso to Article 201 which is inconsistent 
svith the basic concept of democratic government in asking a successor House to reconnsider 
the Bill with the amendments suggested by the President because the proviso makes it per¬ 
fectly clear that it is open to the successor House to throw out the Bill altogether.** 

PROCEDURE IN FINANCIAL MATTERS 

*202. Annual financial statement.—(1) The Governor shall in respect 
of every financial year cause to be laid before the House or Houses of the Legis¬ 
lature of the State a statement of the estimated receipts and expenditure^ of 


• Arts. 201 and 202 shall not apply to 
the State of Jammu and Kashmir. 

58. Section 77 of the Government of 
India Act, 1935. 


A YT> f^omeshwar Strteh, 

AIR 1952 SC 252: 1952 SCR 889. 

. ^'^ombudiri v. State of Kerala 

AIR 1962 SC 694: 1962 Supp 1 SCR 753. 
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the State for that year, in this Part referred to as the “annual financial state¬ 
ment**. 

(2) The estimates of expenditure embodied in the annual financial state¬ 
ment shall show separately— 

(a) the sums required to meet expenditure described by this Consti¬ 
tution as expenditure charged upon the Consolidated Fund of 
the State ; and 

(^) the sums required to meet other expenditure proposed to be made 
from the Consolidated Fund of the State ; 

and shall distinguish expenditure on revenue account from other expenditure. 

(3) The following expenditure shall be expenditure charged on the Con¬ 
solidated Fund of each State— 

(d) the emoluments and allowances of the Governor and other expendi¬ 
ture relating to his office ; 

(b) the salaries and allowances of the Speaker and the Deputy Speaker 
of the Legislative Assembly and, in the case of a State having a 
legislative Council, also of the Chairman and the Deputy Chairman 
of the Legislative Council ; 

(c) debt charges for which the State is liable including interest, sinking 
fund charges and redemption charges, and other expenditure relat¬ 
ing to the raising of loans and the service and redemption of debt ; 

(d) expenditure in respect of the salaries and allowances of Judges of 
any High Court ; 

(e) any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal ; 

(f) any other expenditure declared by this Constitution, or by the 
Legislature of the State by law, to be so charged. 

In financial matters the procedure in the States is analogous to that in the Union.*^ 
The sums charged on the Consolidated Fund of each State and, therefore, non-votable, are the 
Governor’s salary, debt charges, salaries of the Speaker and the Deputy Speaker of the Legis¬ 
lative Assembly, salaries of the Chairman and the Deputy Chairman of the Legislative Counctl, 
salaries of the Judges of the High Court, sums to meet judgments or awards of courts, and 
any other sums charged by the Constitution or any Act of the State Legislature. Expendi¬ 
ture not thus charged must be presented to the Assembly only in form of demands for grants. 
The grants, when agreed to, arc embodied in the Annual Appropriation Act which authorises 
the issue from the Consolidated Fund of the grants corresponding to amounts required 
for the services of the State in the year. Provisions on the lines of the Union have been made 
for votes of credit, votes on accounts and supplementary grants. But It is necessary that 
the Bill should be reconsidered by the same House. If the Assembly has in the meanwhile 
been dissolved, the reconsideration of the Bill with the amendments suggested by the President 
may be done by the successor Assembly.•• 

*203. Procedure in Legislature with respect to estimates.—(1) So much 
of the estimates as relates to expenditure charged upon the Consolidated Fund 


61 See Art. 112. SCR 753, 

62 Parshothvmn P/jmbuJiri v. State of * Art. 203 shall not apply to the 

Kerala, .MR. I"?!? SC 69t: 1262 SuppI State of Jammu and Kashmir. 



Art. 205] 


341 


of a State shall not be submitted to the vote of the Legislative Assembly, but 
nothing in this clause shall be construed as preventing the discussion in the 
'Legislature of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure shall 
be submitted in the form of demands for grants to the Legislative Assembly, 
and the Legislative Assembly shall have power to assent, or to refuse to assent, 
to any demand, or to assent to any demand subject to a reduction of the amount 
specified therein. 

(3) No demand for a grant shall be made except on the recommendation 
of the Governor. 

*204. Appropriation Bills. —(1) As soon as may be after the grants under 
Article 203 have been made by the Assembly, there shall be introduced a Bill 
to provide for the appropriation out of the Consolidated Fund of the State of all 
moneys required to meet— 

(u) the grants so made by the Assembly ; and 

(h) the expenditure charged on the Consolidated Fund of the State 
but not exceeding in any case the amount shown in the statement 
previously laid before the House or Houses. 

(2) No amendment shall be proposed to any such Bill in the House or 
either House of the Legislature of the State which will have the effect of varying 
the amount or altering the destination of any grant so made or of varying the 
amount of any expenditure charged on the Consolidated Fund of the State, and 
the decision of the person presiding as to whether an amendment is inadmissible 
under this clause shall be final. 

(3) Subject to the provisions of Articles 205 and 206, no money shall be 
withdrawn from the Consolidated Fund of the State except under appropriation 
made by law passed in accordance with the provisions of this article. 

*205. Supplementary, additional or excess grants.—(I) The Governor 
shall— 

(a) if the amount authorised by any law made in accordance with 
the provisions of Article 204 to be expended for a particular service 
for the current financial year is found to be insufficient for the 
purposes of that year or when a need has arisen during the current 
financial year for supplementary or additional expenditure upon 
some new service not contemplated in the annual financial state¬ 
ment for that year, or 

(h) if any money has been spent on any service during a financial year 
in excess of the amount granted for that service and for that year, 

cause to be laid before the House or the Houses of the Legislature of the State 
another statement showing the estimated amount of that expenditure or cause 
to be presented to the Legislative Assembly of the State a demand for such 
excess, as the case may be. 

(2) The provisions of Articles 202, 203 and 204 shall have effect in relation 
to any such statement and expenditure or demand and also to any law to be 
made authorising the appropriation of moneys out of the Consolidated Fund 
of the State to meet such expenditure or the grant in respect of such demand 
as they have effect in relation to the annual financial statement and the expendi¬ 
ture mentioned therein or to a demand for a grant and the law to be made for the 

• Arts. 204 and 205 shall not apply to the State of Jammu and Kashmir. 
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authorisation of appropriation of moneys out of the Consolidated Fund of the 
State to meet such expenditure or grant. 

’*‘206. Votes on account, votes of credit and exceptional grants.—(1) Not¬ 
withstanding anything in the foregoing provisions of this Chapter, the Legis¬ 
lative Assembly of a State shall have power— 

(a) to make any grant in advance in respect of the estimated expendi¬ 
ture for a part of any financial year pending the completion of the 
procedure prescribed in Article 203 for the voting of such grant 
and the passing of the law in accordance with the provisions of 
Article 204 in relation to that expenditure ; 

ib) to make a grant for meeting an unexpected demand upon the re¬ 
sources of the State when on account of the magnitude or the in¬ 
definite character of the service the demand cannot be stated with 
the details ordinarily given in an annual financial statement ; 

(c) to make an exceptional grant which forms no part of the current 
service of any ^ancial year ; 

and the Legislature of the State shall have power to authorise by law the with¬ 
drawal of moneys from the Consolidated Fund of the State for the purposes 
for which the said grants are made. 

(2) The provisions of Articles 203 and 204 shall have effect in relation 
to the making of any grant under clause (!) and to any law to be made under 
that clause as they have effect in relation to the making of a grant with regard 
to any expenditure mentioned in the annual financial statement and the law to 
be made for the authorisation of appropriation of moneys out of the Consolidated 
Fund of the State to meet such expenditure. 

*207. Special provisions as to financial Bills.—^1) A Bill or amendment 
making provision for any of the matters specified in sub-clauses {a) to (f) of 
clause (1) of Article 199 shall not be introduced or moved except on the recom¬ 
mendation of the Governor, and a Bill making such provision shaU not be 
introduced in a Legislative Council : 

Provided that no recommendation shall be required under this clause for 
the moving of an amendment making provision for the reduction or abolition 

of any tax. 

(2) A Bill or amendment shall not be deemed to make provision for any 
of the matters aforesaid by reason only that it provides for the imposiUon of 
fines or other pecuniary penalties, or for the demand or payment of fees for 
licences or fees for services rendered, or by reason that it provides for the 
imposition, abolition, remission, alteration or regulation of any tax by any 
local authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would involve 
exnenditure from the Consolidated Fund of a State shall not be passed by a 
House of the legislature of the State unless the Governor has recommended 
to that House the consideration of the Bill. 

Financial Bills fall under the same principles as in the Union, the Council being per¬ 
mitted to discuss but not to initiate them. For the distinction between a Money Bill and 
a Financial Bill, see comments on Article 117. 


Arts. 206 and 207 shall not apply to the State of Jammu and Kashmir. 
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PROCEDURE GENERALLY 

*208, Rules of Procedure.—(1) A House of the Legislature of a State 
may make rules for regulating, subject to the provisions of this Constitution, 
its procedure and the conduct of its business. 

(2) Until rules are made under clause (1), the rules of procedure and stand¬ 
ing orders in force immediately before the commencement of this Constitution 
with respect to the Legislature for the corresponding Province shall have effect 
in relation to the Legislature of the State subject to such modifications and 

adaptations as may by made therein by the Speaker of the Legislative Assembly 

or the Chairman of the Legislative Council, as the case may be. * 

(3) In a State having a Legislative Council the Governor, after consultation 
with the Speaker of the Legislative Assembly and the Chairman of the Legislative 
Council, may make rules as to the procedure with respect to communications 
between the two Houses. 


Article 208(1) provides that a House of the Legislature may make rules for regulating, 
subject to the provisions of the Constitution, its procedure and the conduct of its business. 
This provision makes it perfectly clear that if any Hoiase were to make any rules as prescribed 
by it, those rules would be subject to the Fundamental Rights guaranteed by Part 111. In 
other words, where the House makes rules for exercising its power under the latter part of 
Article 194(3), those rules must be subject to the Fundamental Rights of the citizens. 

*209, Regulation by law of procedure in the Legislature of the State in 
relation to financial business.—The Legislature of a State may, for the purpose 
of the timely completion of financial business, regulate by law the procedure 
of, and the conduct of business in, the House or Houses of the Legislature 
of the State in relation to any financial matter or to any Bill for the appropriation 
of moneys out of the Consolidated Fund of the State, and, if and so far as 
any provision of any law so made is inconsistent with any rule made by the 
House or either House of the Legislature of the State under clause (1) of 
Article 208 or with any rule or standing order having effect in relation to the 
Legislature of the State under clause (2) of that article, such provision shall 
prevail. 


*210. Language to be used in the Legislature.—(1) Notwithstanding 
anything m Part XVII, but subject to the provisions of Article 348 business in 
the Legislature of a State shall be transacted in the official language or languages 
of the State or in Hindi or in English : ® ® 


Provided that the Speaker of the Legislative Assembly or Chairman of 
the Legislative Council, or person acting as such, as the case may be, may permit 
any member who cannot adequately express himself in any of the lanffuaae'ij 
aforesaid to address the House in his mother-tongue. ^<mguages 


(2) Unless the Legislature of the State by law etherise provides this 
article shall, after the expiration of a period of fifteen years from the commence¬ 
ment of this Constitution, have effect as if the words “or in English*’ were 
omitted therefrom : ^ 


t[Provided that in relation to the J[Legislatures of the States of Himachal 
Pradesh, Manipur, Meghalaya and Tripura] this clause shall have effect as if 


Arts. 208, 209 and 210 shall not 
apply to the State of Jammu and Kashmir. 

63. In re PowerSy Privile^s and Immu¬ 
nities of State Legislatures^ AIR 1965 SC 745 : 
(1965) I SCR 413. 

t Ins. by the State of Himachal 


+ Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 

.L “Legislature of the State of 
Himachal Pradesh” (w.e.f. 21-1-1972). 
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for the words ‘^fifteen years” occurriiig therein, the words “twenty-five years” 
were sitbstituted,^ 


^211. RestricticMi oo discussion in the Le^slatnre.—^No discussion shall 
take place in the Legislature of a State with respect to the conduct of any Judge 
of the Supreme Court or of a High Court in the discharge of his duties. 


This article provides that no discussion shall take place in the Legislature of a State 
with respect to the conduct of any Judge of the Supreme Court or of a High Court in the 
discharge of his duties. This provision amounts to an absolute constitutional prohibition 
against any decision in the Legislature of a State in respect of the judicial conduct of a jud^ 
of the Supreme Court or of the High Court. Article 121 provides that no discussion shall 
take place in Parliament with respect to the conduct of any judge of the Supreme Court or 
of a High Court in the discharge of his duties except upon a motion for presenting an ad¬ 
dress to the President praying for the removal of the judge under the circumstances stated in 
the Constitution. Thus, reading the two Articles 121 and 211 together, it is clear that the 
judicial conduct of a judge cannot be disctissed in the State Legislature. It can be in Parlia¬ 
ment only, upon a motion for presenting an address to the President prajdng for the removal 
of the judge. The Constitution-makers attached so much importance to the independence 
of the Judiciary in this country that they thought necessary to place them beyond any con¬ 
troversy except in the mann er providedili Article 1211 

The fact that Article 211 appears under a topic dealing with "Procedure Cjenerally" 
cannot mean that the prohibition prescribed by it *fa not mandatory. In trying to appreciate 
the full significance of this prohibition. Articles 211 and 121 must be read together. It is true 
that Article 194(2) in terms provides for immunity of action in any court in respect of a speech 
made by a member or a vote given by him in the'Legislative Assembly. But this provision 
itself emphatically brings out the fact that the Constitution was anxious to protect full 
freedom of speech and expression inside the legislative chamber, and so, it took the precaution 
of making a specific provision to safeguard this freedom of speech and expression by saying 
that even the breach of the constitutional prohibition prescribed by Articie 211 should not 
give rise to any action. Undoubtedly, the Speaker would not permit a member to contra¬ 
vene Article 211, but, if inadvertently, or otherwise, a si>eech is made within the legislative 
chamber which contravenes Article 211, the Constitution-makers have given protection to 
such speech from action in any court. The House Itself may and would, no doubt, toke 

action against him.** 

*212. Coarts not to enquire into proceedings of the Legislature.—(1) The 
validity of any proceedings in the Legislature of a State shall not be called 
in question on the ground of any alleged irregularity of procedure. 

(2) No oflficcr or member of the Legislature of a State in whom powers 
are vested by or under this Constitution for regulating procedure or the conduct 
of business, or for maintaining order, in the Legislature shall be subject to 
the jurisdiction of any court in respect of the exercise by him of those powers. 

Article 212(1) lays down that the validity of any proceedings in the Legislature of a 
State shall not be called in question on the ground of any alleged irregularity of procedure. 
It will be noted that the immimity from judicial interference is confined to matters of irre- 
Kularity of procedure. There would be no immunity if the proceedings are held in defiant 
of the mandatory provisions of the Constitution or by exercising powers which the Legis¬ 
lature has not been granted under the Constitution. Accordingly, if the impugned procedure 
is Ulegal and unconstitutional, it would be open to be scrutinized in a court of law, though 



to 


• Arts. 211 and 212 shall not apply 
the State of Jammu an<l Kashmir. 

64. In re Powers, PrunUges & Immuni¬ 


ties of State Legislatures, 1965 SC 745; 
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such scrutiny is prohibited if the complaint against the procedure is not more than this that the 
procedure was irreKular.** 

Article 212(2) confers immunity on the officers and members of the Legislature, in 
whom powers are vested by or under the Constitution for regulating the procedure or the 
conduct of business, or for maintaining order in the Legislature, from being subject to the 
jurisdiciioiyof any court in respect of the exercise by him of those powers. 

// Chapter IV—Legislative Power of the Oovernor 

Power of GoverniH’ to promulgate Ordinances during recess of 
Legislature.—(1) If at any time, except when the Legislative Assembly of a 
State is in session, or where there is a Legislative Council in a State, except 
when both Houses of the Legislature are in session, the Governor is satisfied 
that circumstances exist which render it necessary for him to take immediate 
action, he may promulgate such Ordinances as the circumstances appear to 
him to require : 

Provided that the Governor shall not, without insirucUons from the 
President, promulgate any such Ordinance if— 

{a) a Bill containing the same provisions would under this Consulutiori 
have required the previous sanction of the President for the intro¬ 
duction thereof into the Legislature ; or 

(b) he would have deemed it necessary to reserve a Bill containinn 
the same provisions for the consideration of the President ; or 

(c) an Act of the Legislature of the State containing the same provioJions 
would under this Constitution have been invalid unless, having 
been reserved for the consideration of the President, it had received 
the assent of the President. 

(2) An Ordinance promulgated under this article shall have the same 
force and effect as an Act of the Legislature of the State assented to by the 
Governor, but every such Ordinance— 

(fl) shall be laid before the Legislative Assembly of the State, or where 
there is a Legislative Council in the State, before both the Houses, 
and shall cepse to operate at the expiration of six weeks from the 
reassembly of the Legislature, or if before the expiration of that 
period a resolution disapproving it is passed by the Legislative 
Assembly and agreed to by the Legislative Council, if any, upon 
the passing of the resolution or, as the case may be, on the resolution 
being agreed to by the Council ; and 

{b) may be withdrawn at any time by the Governor. 

Explanation. —Where the Houses of the Legislature of a State having a 
Legislative Council are summoned to reassemble on different dates, the period 
of six weeks shall he reckoned from the later of those dates for the purposes 
of this clause. 

(3) If and so far as an Ordinance under this article makes any provision 
which would not be valid if enacted in an Act of the Legislature of the State 
assented to by the Governor, it shall be void : 

Provided that, for the purposes of the provisions of this Constitution 
relating to the effect of ?»•* Act oi the Legislature of a State which is repugnant 

* Art. 213 shall not apply to the 
State of Jammu and Kashmir. 


65. [bid. p. 768. 
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to an Act of Parliament or an existing law with resi>ect to ^ matter enumerated 
in the Concurrent List, an Ordinance promulgated imder this article in pur¬ 
suance of instructions from the President shall be deemed to be an Act of the 
Legislature of the State which has been reserved for the consideration of the 
Presidei;it and assented to by him. 

.^^l-^^Wrernor’s Ordinances.—The ordinance-making power of the State Governors, subject 
to certain additional limitations, is similar to that of the President under Article 123. Firstly, 
the State Legislature, and in the States having bicameral Legislatures both the Houses, must 
not be in session. Secondly, the Governor must be satisfied that circumstances exist which 
render it necessary for him to take immediate action. It is the Governor and he alone who 
has got to satisfy himself as to the existence of circumstances necessitating the promulgation 
of an ordinance and the existence of such necessity is not a justiciable matter which the courts 
could be called upon to determine by applying objective tests.** Thirdly, the ordinance 
must be laid before both Houses of the State Legislature when they assemble, and shall cease 
to have effect at the expiration of the sixth week from the date of their reassembly unless it 
is approved earlier by the Houses. Fourthly, the ordinance-making power of the Governor 
is co-extensive with the legislative powers of the State Legislature. He can issue ordinances 
on matters on which the State Legislature can make laws, namely, subjects enumerated in 
List I and List III, Schedule VII. 

But the Governor shall not promulgate an ordinance without instructions from the 
President if : (i) a Bill containing the same provision would have required previous sanction 
of the President*’ for the introduction thereof in the State Legislature, or (») the Governor 
would have deemed it necessary to reserve a Bill containing the same provisions for the con¬ 
sideration of the President,** or (.Hi) an Act of the State Legislature containing the same 
provisions would have been invalid unless having been reserved for the consideration of the 
President it had received his assent.** In State of Mysore v. D. Achiah Chetty’’^ 
the Ordinance issued by the Governor was held as unconstitutional as it offended 
Article 213(1) for having been promulgated without the instructions of the President. The 
Act was unconstitutional as it offended Article 254(2) for not having been reserved for tne 
consideration of the President and assented to by him. 


Proviso to Clause (3).—The proviso refers to an ordinance on a matter in the Con¬ 
current List and should be read along with Article 254. With respect to matters enumerated 
in the Concurrent List, both the Union and State Legislatures are competent to make laws, 
but if a State law is repugnant to an Act of Parliament or existing law on the same subject, 
the State law shall, to the extent of repugnancy, be void. Article 254(2) admits an exception 
to this rule. It enacts that where a State law, after it has been passed by the Legislature, 
is reserved for the consideration of the President and the President gives bis assent thereto, 
that law, in spite of its repugnancy to a previously passed law of Parliament or an existing 
law, shall be valid and operative in the State. The proviso applies the principle contained 
in Article 254(2) to ordinances made by the Governor with this difference that a repugnant 
ordinance will b^saved if it has been made in pursuance of instructions from the President. 

Chapter V— The High Courts in the States 


*214. High Courts for States.— 
Court for each State. 

+ ♦ ♦ ♦ 

+ 


66. Lakhi Narayan Das v. Province of 
Bihaty AIR 1950 FC 59; Upendratal v. 
J^arainee Deviy AIR 1968 MP 89; State of 
Punjab V. Sat Pal Dangy AIR 1959 SC 903. 

67. Arts. 282, 304, proviso. 

68. Art. 200. 

69. Arts. 31(3), 254(2), 286(3) and 
288(2). 


I ♦ * * There shall be a High 

* « 

70. (1969) 1 see 248 : AIR 1969 SC 

477. 

• Art. 214 shall not apply to the 
State of Jammu and Kashmir. 

t The brackets and figure “(1)*’ 
omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Sch. 

X Cls. (2) and (3) omitted by ibid. 
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"^215. High Conrts to be courts of record* —Every High Court shall be 
a court of record and shall have all the powers of such a court including the 
power to punish for contempt of itself. 

Every High Court is declared to be a court of record. There are two characteristics of 
a court of record : (i) the records of such a court are admitted to be of evidentiary value 
and they cannot be questioned when produced in a court, and fn) it has the power to punish 
for contempt of itself.^^ The power to punish for contempt of court is a special power de¬ 
rived from Article 215 and not from any Contempt of Courts Act. No Act of Legis¬ 
lature could take away that power and confer it afresh on the High Court by virtue of its 
own authority. The High Court’s jurisdiction to try and punish for contempt of court in¬ 
cludes all necessary and incidental powers to effectuate that jurisdiction.’* 

*216. Constitution of High Courts.—Every High Court shall consist of 
a Chief Justice and such other Judges as the President may from tim e to time 
deem it necessary to appoint. 

* * * * * 

The Constitution does not fix any maximum number of judges of a High Court. Each 
court is to consist of such number of judges as may be deemed necessary by the President. 

*217. Appointment and conditions of the oflBce of a Judge of a High Court.— 
(1) Every Judge of a High Court shall be appointed by the President by 
warrant under his band and seal after consultation with the Chief Justice of 
India, the Governor of the State, and, in the case of appointment of a Judge 
other than the Chief Justice, the Chief Justice of the High Court, and 4^[shall 
hold office, in the case of an additional or acting Judge, as provided in Article 
224, and in any other case, until be attains the agb of §[sixty two years] ] : 

Provided that— 

{a) a Judge may, by writing under his hand addressed to the President, 
resign his office ; 

(h) a Judge may be removed from his office by the President in the 
manner provided in clause (4) of Article 124 for the removal of 
a Judge of the Supreme Court ; 

(c) the office of a Judge shall be vacated by his being appointed by the 
President to be a Judge of the Supreme Court or by lus being trans¬ 
ferred by the President to any other High Court within the territory 
of India. 

(2) A person shall not be qualified for appointment as a Judge of a High 
Court unless he is a citizen of India and— 

(а) has for at least ten years held a judicial office in the territory of 
India ; or 

(б) has for at least ten years been an advocate of a High Court §§* * * 
or of two or more such Courts in succession. 


* Art. 215,216 and 217 shall not 
apply to the State of Jammu and Kashmir. 

71. Bijoyananda v. Balkrushna Kar, 
AIR 1953 Ori 249. 

72. R. L. Kapur v. StaU'of 'Tamil Nadu, 
(1972) 1 see 651 : (1972) 3 SCR 417. 

t Proviso omitted by the Constitution 
(Seventh Amendment) Act, 1956, S. 11. 

X Subs, by the Constitution (Seventh 
Amendment) Act, 1956, S. 12, for *'thaiJ 


hold office until he attains the age 
years.” 



sixty 


§ Subs by the Constitution (Fifteenth 
Amendment) Act, 1963, S. 4, for “sixty 
years”. ' 


■ words “in any State specified 

IQ the First Schedule** omitted by the Cons* 
Utution (Seventh Amendment) Act, 1956, 
S* 29 and 3ch« 


i 
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Explanation ,—For the purposes of this clause— 

(a) in computing the period during which a person has been an advocate 
of a High Court, there shall be included any period during which 
the person has held judicial office after he becine an advocate ; 

(h) in computing the period during which a person has held judicial 
office in the territory of India or been an advocate of a High Court, 
there shall be included any period before the commencement of 
this Constitution during which he has held judicial office in any 
area which was comprised before the fifteenth day of August, 1947, 
within India as deffiied by the Government of India Act, 1935, 
or has been an advocate of any High Court in any such area, as 

the case may be. 

*f(3) If any question arises as to the age of a Judge of a High Court, the 
question shaU be decided by the President after consultaUon with the Chief 
Justice of India and the decision of the President shall be final.] 

This article deals with the mode of appointment of judges of High Courts, their tenure, 
and their qualifications. 


A judge of a High Court is appointed by the President under his hand and seal. The 
appointment is made after consultation with the Chief Justice of India, the Governor of 
the State, and, in the case of appointment of a judge other than the Chief Justice, the Chief 

Justice of the High Court. 


The age of retirement of a High Court judge is 62 years but he can be removed by the 
President for proved misbehaviour or incapacity on an address to him by both Houses of 
Parliement He cannot hold office after he attains the age of 62 years.” 


A citizen of India who has held a judicial office for at least ten years, or who has been 
an advocate of at least ten years* standing of a High Court, is qualified to be appointed a 
iudee of a High Court. The phrase ‘advocate of a High Court’ means a person who has 
been actually practising in a High Court itself or a person enroUed in a High Court but practis¬ 
ing in subordinate coiuts,^* 

There is no constitutional bar against a judge of the High Court taking an office other 
than that of a judge, on appointment by the Central or State Government, such as to act 

on a commission.” 


Under Article 217(3), in the absence of rules regulating the enquiry, the mere fact that 
the President is assisted by the machinery of the Ministry of Home Affairs in serving com- 
raunication to the Judge of the High Court, whose age is in question, does not affe« the 
independence of his decision. The President while detuning toe age ^ a 
judgrexercises judicial power. Though rules of natural justice have to be followed, oral 

bearing to the judge is not mandatory.” 


'yta Annlication of certain provisions relating to Sapreme Court to 
Couri.-The pr“^srons ^clauJ^s (4) and (5) of Article 124 shall appl^m 
1 o T It oh c^cMirt AS th6V addIv in Fclsitioii to thc Suprciiic Court Wltll 

sXmutii'n ®of ?eferen"s‘to"the‘’& Court for references to the Supreme 

Court. 


• Ins by the Constitution (Fifteenth 
Amendment) Act, 1963. S. 4 (with rctro- 

Karkare v. T.L. Shevds, AIR 

1952 Nag 330. 


74. C. P. Agarwal v. C. D. Parikh, 
(1970) I see 182. 

75. Samaruram v. B. A". Chaudhuryt 
AIR 1953 Nag 331. 

76. Union oj^ India v. G. P. AfitUff 
(1971) 1 see 396; (1971) 3 SCR 483. 
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This article declares that the provisions of clauses (4) and (S) of Article 124 relating 
to the procedure for the removal of a judge of the Supreme Court shall be made applicable 
in relation to a High Court. Thus a judge of the High Court ahali not be removed from 
his office except by an order of the President, passed after an address by each House of Parlia¬ 
ment supported by a majority of the total membership of that House and by a majority of 
not less than two-thirds of the members of that House present and voting, has been presented 
to him in the same session for such removal on the ground of proved misbehaviour or in¬ 
capacity. Parliament is empowered to prescribe by law the fx-ocedure for the presentation of 
an address and for the investigation and proof of the misbehaviour or incapacity of a judge 
for the purposes of his removal. 

*219. Oath or afflrmatioii by Judges of High Courts. —Every person 
appointed to be a Judge of a High Court t * * * shall, before he enters 
upon his office, make and subscribe before the Governor of the State, or some 
person appointed in that behalf by him, an oath or affirmation according to 
the form set out for the purpose in the Third Schedule. 

The oath which the judge takes imder this article requires (inier aim) him to bear true 
faith and allegiance to the Constitution of India and to perform the duties of his office without 
fear or favour, affection or illwill and to uphold the Constitution and the laws. 

^[220. Restriction on practice after being a permanent Judge.—No person 
who, after the commencement§ of this Constitution, has held office as a per¬ 
manent Judge of a High Court shall plead or act in any court or before any 
authority in India except the Supreme Court and the other High Courts. 

Explanation. —In. this article, the expression “High Court** does not include 
a High Court for a State specified in Part B of the First ^hedule as it existed 
before the conimencement§§ of the Constitution (Seventh Amendment) Act 
1956 .] 

Before the amendment of this article by the Constitution (Seventh Amendment) Act, 
1956, an absolute disability was imposed upon retired judges of a High Court to practise 
in any court or before any authority within the territory of India. Under the amended article, 
no person who, after the commenc eme nt of the Constitution, has held the office of a per^ 
nianertt judge of a High Court shall plead or act in any court or before any authority in India 
except the Supreme Court and the other High Courts. The bar against practice, it will be 
noted, applies only to a permanent judge of a High Court and will therefore not affect acting 
or additional judges. 

»221. Salaries, etc., of Judges.—(1) There shall be paid to the Judges 
of each High Court such salaries as are specified in the Second Schedule. 

(2) Every Judge shall be entitled to such allowances and to such rights 
in respect of leave of absence and pension as may from time to time be deter¬ 
mined by or under law made by Parliament and, until so determined, to such 
allowances and rights as are specified in the Second Schedule : 

Provided that neither the allowances of a Judge nor his rights in respect 
of leave of absence or pension shall be varied to his disadvantage after his 
appointment. 


* Arts. 219 and 221 shall not apply 
to the State of Jammu and Kashmir. 

t The words *‘in a State** omitted by 
the Constitution (Seventh Amendment) Act, 
1956, S. 29 and Sch. 


t Subs, by Section 13, ibid., for the 
original Art. 220. 

§ 26th January, 1960, in respect of 
the State of Jammu and Kashmir. 

§§ 1st November, 1956. 
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Salaries of the High Court judges have been laid down by the Constitution, and »n- 
not be varied unless the Constitution is amended. Salaries and allowances of judges have 
been charged on the Consolidated Fund of the State ^d hence are non-votable. Their 
pensions are charged on the Consolidated Fund of India. 


*[222. Transfer of a Judge from one High Court to another.—(1) The 
President may, after consultation with the Chief Justin of In<iia» transfer a 
Judge from one High Court to any other High Courtf 

+[(2) When a Judge has been or is so transferred, he shall, duimg the 
period he serves, after the commencement of the Constitution (Fifteenth Amend¬ 
ment) Act, 1963, as a Judge of the other High Court, be entitled to receive m 
addition to his salary such compensatory allowance as may be determined 
by Parliament by law and, until so determined, such compensatory allowance 

as the President may by order fix,] 

There was no specific provision in the Government of India Act, 1935, for the transfer 
of a judge of one High Court to another High Court. The present article empowers the 
President, after consultation with the Chief Justice of India, to transfer a judge from one 
High Court to another High Court. 

Clause (2) added by the Constitution (Fifteenth Amendment) Act, 1963, inak« pro¬ 
vision for the grant of compensatory allowance to a judge on transfer to another High Court. 


§223. Appointment of acting Chief J«sricc.--When the office of CWef 
Justice of a High Court is vacant or when any such Chief Justice by Reason 

of absence or otherwise, unable to perform the Cou^raft^^ 

the office shall be performed by such one of the other Judges of the Court as the 

President may appoint for the purpose. 


8618224. Appointment of additional and acting Judges.—(1) If by reason 
of any temporary increase in the business of a High Court or by reason 
of work therein, it appears to the President that the number of the 
that Court should be for the time being increased, the President 
duly qualified persons to be additional Judges of the Court for such period 

not exceeding two years as he may specify. 

(2) When any Judge of a High Court other than the Chief Justice is by 
reason of absence or for any other reason unable to perform the duties of 
his office or is appointed to act temporarily as Chief 

may appoint a duly qualified person to act as a Judge of that Court until the 
permanent Judge has resumed his duties. 

(3) No person appointed as an additional or acting Judge of a High Court 
shall hold office after attaining the age of §§§[sixty-two years].] 


In its application to the State of 

in* Art. 222, after 


new clause shall 


Jammu and ICasnmir, 

clause (1). the following 

be inserted : . _ 

**(1A) Every such transfer Ironi 

the High Court of Jammu and Kashmir 

or to that High Court sh^l be made 

after consultation with the Governor. . 

t The words “within the territory ot 

India” omitted by the Constitution (Seventh 

Amendment) Act, 1956, S, 14. .. , 

t Ins. by the Constitution (Fifteenth 


Amendment) Act, 1963, S. 5. Original 
cl. (2) was omitted by the Constitution 
(Seventh Amendment) Act, 1956, S. 14. 

§ Arts. 223 and 224 shall not apply 
to the State of Jammu and K^hmir. 

S§ Subs, by the Constitution (Seventh 
Amendment) Act, 1956, S. 15 for the 

original Art. 224. ^ 

§§§ Subs, by the Constitution (Fifteenth 
Amendment) Act, 1963, S. 6, for “sixty 
years**. 
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In the Constitution, as originally enacted, there was no provision for the appointment 
of temporary or additional judges, though retired High Court judges could be invited by the 
Chief Justice to sit and act as judges of a High Court. After the Constitution (Seventh 
Amendment) Act, 1956, it is permissible to appoint additional or acting judges of High Courts. 
But no person can be appointed an additional judge of a High Court for a period exceeding 
two years. 

It will be noted that the restriction on legal practice” will not apply to a person who 
has been an a^itional or temporary judge of a High Court. 

^[t224-A* Appointment of retired Judges at sittings of High Courts.— 
Notwithstanding anything in this Chapter, the Chief Justice of a High Court 
for any State may at any time, with the previous consent of the President, 
request any person who has held the oflBce of a Judge of that Court or of any 
other High Court to sit and act as a Judge of the High Court for that State, 
and every such person so requested shall, while so sitting and acting, be entitled 
to such allowances as the President may by order determine and have all the 
jurisdiction, powers and privileges of, but shall not otherwise be deemed to be, 
a Judge of that High Court : 

Provided that nothing in this article shall be deemed to require any such 
person as aforesaid to sit and act as a Judge of that High Court unless he 
consents so to do.] 


This article, added by the Fifteenth Amendment to the Constitution, makes provision 
for the retired judges of the High Courts to sit and act as judges of the High Court when so 
requested by the Chief Justice. It will be necessary for the Chief Justice to obtain the pre¬ 
vious consent of^di^President before inviting a retired judge to the High Court. 

t225. Jurisdiction of existing High Courts.—Subject to the provisions 
of this Constitution and to the provisions of any law of the appropriate Legis¬ 
lature made by virtue of powers conferred on that Legislature by this Consti¬ 
tution, the jurisdiction of, and the law administered in, any existing High 
Court, and the respective powers of the Judges thereof in relation to the ad¬ 
ministration of justice in the Court, includitig any power to make rules of 
Court and to regulate the sittings of the Court and of members thereof sitting 
alone or in Division Courts, shall be the same as immediately before the com¬ 
mencement of this Constitution : 


Provided that any restriction to which the exercise of original jurisdiction 
by any of the High Courts with respect to any matter concerning the revenue 
or concerning any act ordered or done in the collection thereof was subject 
immediately before the commencement of this Constitution shall no longer 
apply to the exercise of such jurisdiction. ^ 

This article enacts that subject to the provisions of the Constitution and to the provi¬ 
sions of any law of the appropriate legislature, laws administered in High Courts shall be the 
same as immediately before the commencement of the Constitution. The continuity is of all 
types of law—statute, precedent, custom and personal. It will be noted that under Section 
112 of the Government of India Act, 1935, the decisions of the Privy CouncU were binding 
on all the High Courts. It is submitted that they continue to be binding unless reversed 
by the Supreme Court or by a law of the appropriate legislature. 


77. See Art. 220. 

* Ins. by the Constitution (Fifteenth 
Amendment) Act, 1963, S. 7. 


^ Arts. 224-A and 225 shall not 
apply to the State of Jammu and Kashmir. 
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The same is the rule in regard to the powers possessed by the High Courts at the date 
of the commencement of the Constitution. The pre-Constitution jurisdiction of the High 
Courts is preserved. 


The jurisdiction as well as the laws administered by the High Courts can be affected 
both by the Union and State legislatures. The Union Legislature has power to make laws 
touching the jurisdiction, powers and authority of all courts with respect to subjects on which 
it is competent to legislate. A State Legislature similarly has power to make laws touching 
the jurisdiction, powers, and authority of all courts within the State, with respect to subjects 
on which the legislature is competent to legislate.’* 


The proviso to the present article removes the restriction contained in Section 226 of 
the Government of India Act. I935’» which laid down that “no High Court shall have any 
original jurisdiction in any matter concerning revenue”. The restriction as to original juris¬ 
diction in revenue matters was of long standing. The Supreme Court at Fort William, 
Calcutta, established in 1774. claimed jurisdiction in matters of revenue. Warren Hastings, 
the then Governor-General, supported by his council, raised an objection to the jurisdiction 
of the Supreme Court in revenue matters and a controversy arose as to the powers of the 
Supreme Court in revenue matters. The dispute was settled by Parliament in favour of the 
Governor-General and Section 8 of the East India Company Act, 1780, provided that “the 
said Supreme Court shall not have or exercise any jurisdiction in any matter concerning 
revenue” The Recorder’s Courts established in Madras and Bombay in 1797 (37 Geo. IlL 
C I42> and the succeeding Supreme Courts in those towns established in 1801 (39 and 40 
Geo III C. 79) and 1823 (4 Geo. VI, C. 71) respectively were also made subject to this res¬ 
triction in revenue matters. On the supersession of the Supreme Court by the Act of 1816 
and the Letters Patent issued pursuant thereto, a question arose as to whether the prohibition 
still attached to the High Courts. There was difference of opinion on the question but the 
Government of India Act, 1915, settled the question by treating the prohibition as still in 
Section 106 the old Section 8 of the East India Company Act, 1780, with the addition of the 
word “original” before the word “jurisdiction”. The word “original” was introduced by 
the Act of 1915 because the bar.applied only to original jurisdiction inherited by the High 
Courts from the Supreme Court. The restriction as to jurisdiction contained in Section 106 
of the Government of India Act. 1915. was substantially re-enacted in Section 226(1) of the 

Government of India Act, 1935."® 


226 Power of High Courts to issue certain writs.—(1) Notwithstanding 
anvthine in Article 32, every High Court shall have power, throughout the 
territories in relation to which it exercises jurisdiction, to issue to any person 
r.r authority including in appropriate cases any Government, within those 
Territories directions, orders or writs, including writs in the nature of habeas 
rnrnus mandamus, prohibition, quo warranto and certiorari, or any of them, 
for^the enforcement of any of the rights conferred by Part III and for any other 


purpose. 

*r('A) The power conferred by clause (1) to issue directions, orders or 
writs to any Government, authority or person may also be exercised by any 


78. Entries 79 and 99 of List I : 65 of 

I ist II • and 46 of List III. 

79 ’ “S 226—(1) Until otherwise 

orovided by Act of the appropriate leghla- 

TuTc no High Court shall have any 

uHsdiction in any matter the 

ievenue, or concerning any act ordered or 

done iit the collection thereof according to 

1 A of the country for 

the usage and practice oi t i / 

mu’or'^n^endment making 

such provision as aforesaid shaU not be 


introduced into or moved in a chamber of 
the federal or a provincial legislature with¬ 
out the previous sanction of the Governor- 
General in his discretion or, as the case 
may be, of the Governor in his discretion.” 

80. The Federalist, 1, No. 3, p. 

46: S. 226 of the Government of India 
Act, 1935, did not apply to land revenue 
only —Dewarkhand Cement Co. v. Secretary of 
State, AIR 1939 Bom 215. 

• Ins. by the Constitution (Fifteenth 
Amendment) Act, 1963, S. 8. 
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High Court exercising jurisdiction in relation to the territories within which 
the cause of action, wholly or in part, arises for the exercise of such power, 
notwithstanding that the seat of such Government or authority or the residence 
of such person is not within those territories.] 

(2) The power conferred on a High Court by *[c!ausc (1) or clause (lA)] 
shall not be in derogation of the power conferred on the Supreme Court by 
clause (2) of Article 32. 

Writ Jurisdiction o» Hioh Courts 

Article 226 of the Constitution confers a new power on all the High Couts of India. 
It enables them to issue to any person or authority, including in appropriate cases any Govern* 
ment, orders or writs, including writs in the nature of habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, for the enforcement of any of the rights conierred by Part 111 
and “for any other purpose” i. e., for the enforcement of any other legal right. The power 
conferred on the High Court under Article 226(1) can, in a proper case, be exercised even 
against the Legislature.*^ 

The five writs specifically mentioned hi Article 226 are known in English law as pre* 
rogative writs, for they had originated in the King’s prerogative power of superin¬ 
tendence over the due observance of law by his officers and tribunals. Tlie prerogative 
writs are extraordinary remedies intended to be applied in exceptional cases in which 
ordinary legal remedies are not adequate.** 

In India, before the commencement of the Constitution, the three chartered High 
Courts of Bombay, Calcutta and Madras were alone competent to issue writs and that too 
within the specified limits—the local limits of their original civil jurisdiction. The power 
was not exercisable by other High Courts at all. All the High Courts now have power to 
grant the remedy of the nature obtainable in the Court of the King’s Bench in England by 
means of the prerogative writs. 

The reasons which led the framers of the Constitution to confer the power on the High 
Court to issue prerogative writs is explained thus by the Supreme Court : 

The makers of the Constitution, having decided to provide for certain basic safe¬ 
guards for the people in the new set-up, which they called t’undaxnental rights, evidently 
thought it necessary to provide also a quick and inexpensive- remedy for the enforcement 
of such rights and, finding that the prerogative writs, whkh the courts in England had 
developed and used whenever urgent necessity demanded immediate and decisive inter¬ 
position, were peculiarly suited for the purpose, they conferred, in' the States’ sphere, 
new and wide powers on the High Courts of issuing directions, orders or writs primarily 
for the enforcement of fundamental rights, the power to issue such directions, etc. ‘For 
any other purpose’ being also included with a view apparently to place all the High 
Courts in this country in somewhat the same position as the Court of King’s Bench 
in England.** 

Although the prerogative writs have been borrowed from English law, yet in view of the 
express provisions in the Constitution we need not now look back to early history or the 
procedural technicahties of those writs in English law, nor feel oppressed by any difference 
or change of opintoQ expressed in particular cases by English judges. What is necessary is to 
keep to the broad and fundamental principles that regulate the exercise of jurisdiction in the 
matter of granting such writs under English law.** 

* Subs, by the Constitution (Fifteenth 
Amendment) Act, 1963, S. 8, for 
“clause (1)“. 

81. In rs Powers, Priifilegej and Immu- 
nitUs of Siaie Legislatures, AIR 1965 SC 745 ; 

(1065) I SCR 413. 

82. Rashid Ahmad V. Mxmicipal Board, 
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566. 
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Moreover, the language used in Article 226, as also in Article 32, is very wide and does 
not confine the power of the High Courts to the issuing of prerogative writs only.** The 
power under this article extends to the issuing of “directions, orders or writs, including writs 
in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any 
of them”. The use of the expression “nature”, which expression does not equate the writs 
that can be issued in India with those in England, but only draws analogy from them indicates 
that the scope of the prerogative writs is widened in India. That apart, the High Courts 
can also issue directions, orders or writs other than the prerogative writs. The High Courts 
are also enabled to mould the reliefs to meet the peculiar and complicated requirements of this 
country. But this does not mean that the High Courts can function arbitrarily under this 
article. There are some limitations implicit in ♦he article and others may be evolved to direct 
the article through defined channels.** 


Territorial extent of writ jurisdiction.—By clause (1) of Article 226, a two-fold terri¬ 
torial limitation has been placed on the power of the High Courts to issue writs. In the 
first place, the power is to be exercised “throughout the territories in relation to which it exer¬ 
cises jurisdiction”, i. e., writs issued by the Court cannot run beyond the territories subject 
to its jurisdiction. Secondly, the person or authority to whom a High Court issues such 
a writ must be "within those territories”. It clearly implies that they must be amenable 
to its jurisdiction cither by residence or location within those territories.*’ 

(n Election Commission, India v. Saka Venkata Subba Rao^, the respondeat had applied 
to the High Court of Madras under Article 226 for a writ restraining the Election Commis¬ 
sion, a statutory authority constituted by the President, having its office permanently located 
at New Delhi, from inquiring into his alleged disqualification for membership of the Assembly. 
On appeal the Supreme Court held that the High Court had no power to issue a writ to the 
Election Commission which had its office permanently located at New Delhi. It was pointed 
out by the court that the mere functioning of a tribunal or authority, permanently located 
elsewhcr- within the territorial limits of the High Court is not sufficient to invest the High 
Court with jurisdiction under Article 226 to issue a writ. Nor is the accrual of the cause 
of action Nvithin the territorial limits of the jurisdiction of the High Court sufficient for invest¬ 
ing the High Court with jurisdiction under Article 226 to issue a writ.** 


Accordingly, no High Court, other than the High Court of Punjab*=a could issue a direc¬ 
tion order or Wit to the Central Government because the seat of the Government of India 
was located in Delhi. This caused great hardship to various persons to proceed against the 
Government of India under Article 226 even if they had just grievance. The Law Com¬ 
mission had recommended the removal of this anomaly. The Fifteenth Amendment to 
the Constitution, made in 1963, has, accordingly, added a new clause which permits the High 
Courts within whose jurisdiction the cause of action in whole or part arises to issue direc¬ 
tions orders or writs to any Government or authority, notwithstanding that the authority 
or the Government is located outside their territorial jurisdiction. 


After the amendment, therefore, the position is that a Government or authority can 
be directed by the High Court within whose jurisdiction it is located and also by a High Court 
within whose Jurisdiction the cause of action in whole or part arises. 


85 Rashid Ahmad v. Municipal Board, 
Kairana, AIR 1950 SC 163: 1950 SCR 

’''‘86. irani, P. J. v. Stale of Madras, 
AIR 1961 SC 1731: (1962) 2 SCR 169; 
Basappa, T. C. v. ^ogappa, T., 1954 

St' 440- (1955) 1 SCR 250; Dwarkanath v. 
I T.Officer. AIR 1966 SC 81 : (1965)3 SCR 

87 Madan Copal v. Secretary to Govt, 
nfOrUsa, AIR 1962 ^SC 1513: 1962 Supp 3 


SCR 906 ; Election Commission, India v. Saka 
Venkata Subba Rao, AIR 1953 SC 210: 1953 
SCR 1144. 

88 . .AIR 1953 SC 210: 1953 SCR 
1144. 

89. Sec also H. Esmail v. Competent 
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3 SCR 134. 

89a. Then having jurisdiction over 
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u Dlscre«on»ry remedy.-The High Courts have very wide powers under Article 226. 
These powers confer a discrehon of a most extensive nature on the High Courts But 
the very vastness of the powers conferred on the High Court imposes on it the respoksibilitv 
to use them with circumspection. Accordingly, the High Court wiU necessarily exercise 
the jurisdiction in accordance with judicial considerations and well-established principles. 


Priiiclpl^.iinc ^ercfae of jurisdie tkm,—The foUowing are some of 
would regulate the «ercise of the jurisdiction under Article 226 : 


the principles which 


1. Alternat^e re^dy open.—ThQ remedy provided for in Article 226 is a discretionary 

^ discretion to refuse the grant of any writ if it is 

satisfied that the a^eved party can have an adequate remedy elsewhere.*^ The remedies 

made available by Articles 220-226 should not be permitted to be utilised as substitutes for 
ori^ao^rem^cs AM the High Courts are accordingly agreed that writs or direcUons 
unto Article 226 should ordinarily be not issued where an alternative remedy, equally efficient 
and adequate, exists, unless there is any exceptional reason for dealing with the matter under 

statute provides a right of appeal against a decision 
of the Election Tribunal to the High Court, it would be a proper exercise of discretion to 
dccime to interfere with mterlocutory orders passed by the tribunal.” The High Court 
of Allahabad refused to issue a rat where the aggrieved assessee had a remedy against the 
assessment made by the Sales Tax Officer by way of appeal to the appellate authority,” 


The rule that when there is an adequate alternative remedy the High Court will not inter¬ 
fere unto Article 226 is only a rule of discretion and not a rule of law.” In U P Slate v 
Mohd. MwA”, the Supreme Court observed as follows : ... 


The fact that the aggrieved party has another and adequate remedy may be 
taken into consideration by the Supremo Court in arriving at a conclusion as to whether 
It sliould, m exerci^ of its discretion, issue a writ of certforari to quash the proceedings 
and decisions of inferior courts subordinate to it, and ordinarily the superior court wffi 
declme to uiterferc until the aggrieved party has exhausted his other statutory remedies 
If any. But the rule requiring the exhaustion of statutory remedies before the writ 
wUI be granted as a rule of policy, convenience and discretion rather than a rule of 
aw and mst^ices are ni^erous where a writ of cerr/omri has been issued in spite of 
the fact that the aggrieved party had other adequate legal remedies. 


The High Court will issue a writ, although an adequate alternative remedy exists where 
there is a patent want of jurisdiction*’, or where there has been a denial of natural'juitire 
before a court of summary jiirisdictiou." or where the of the Act itself is imputed » 
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SC 609: (1961) 2 SCR 765. 
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Gardhan Singh v. Custodian, Evacuee Property, 
AIR 1954 Raj 77; The Country Tobacco 
Merchants Association v. The Krishna Market 
CommitUe, (1957) 2 Andh WR 259; Bhopal 
Sugar Industries, v. S. T, Officer, AIR 1967 
SC 549 : 14 STC 410. 
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AIR 1959 SC 422 : 1959 Supp 1 SCR 623. 
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or where a party comes to the court with an allegation that his fundamental right has been 
infringed and seeks relief under Article 226.^ 

Moreover, if the other remedy is not adequate the High Court would not refuse the 
writ. Thus where a person has to put in the entire amount demanded as additional duty 
under the Sea Customs Act as a condition precedent for filing an appeal against an order levy* 
ing the additional duty complained of an appeal cannot be said to be an adequate alternative 
remedy.* In an Allahabad case* where the petitioner had been removed from the Municipal 
Board for objectionable conduct under Section 40(3) of the U. P. Municipalities Act, and 
fresh elections were likely to come within a few months, and the petitioner if he were to file 
a suit in the civil court could not have obtained a final decision due to the congested lists 
in those courts before the elections, and the result of it would have been to debar him from 
contesting the election, the High Court held that in the circumstances the alternative remedy 
of a suit was not an adequate remedy and, therefore, the petitioner could seek relief by way 
of a writ petition. Another exception is where action is being taken under an invalid law or 
arbitrarily without the sanction of a law.* 

2. Delay. —In the exercise of discretion the conduct of the petitioner will be taken 
into account. Inordinate delay in invoking the jurisdiction of the High Court may be a good 
ground for declining to grant relief.* But if the delay could satisfactorily and properly be 
explained, the High Court would not refuse the remedy to the petitioner.* If the wrong com¬ 
plained of is a continuing wrong, that circumstance has an important bearing in considering 
the question of delay.’ It is well-established that the writ of certiorari will not be granted 
in a case where there is such negligence or omission on the part of the applicant to assert 
his right as taken in conjunction with the lapse of time and other circumstances, causes pre¬ 
judice to the adverse party.® A period of six months or latest a year has been suggested.* 

3. Suppression of facts. —If the applicant for a writ under Article 226 is guilty of the 
suppression of material facts in his application and of an attempt to mislead the court there¬ 
by, his petition will be rejected, and the court should refuse to consider it on merits.* In 
Hazari Lai Bhanna Mai v. Stat^** the petitioner made a deliberate mis-statement of facts in 
his writ petition in order to mislead the High Court and on the basis of wrong allegations 
succeeded in obtaining a rule nisi from the court prohibiting the State from taking certain 
action. The court held that this by itself was a sufficient ground for rejecting the writ peti¬ 
tion. 

4 Futile writ. _If the writ applied for is not likely to serve any useful purpose, the 

court may in its discretion reject the application on this ground.” In Ram Pratap v. Revenue 
Minister^*, the applicant applied for a writ of certiorari against the order of the Revenue 
Minister of the State directing the Collector to make a reference under Section 8, Land Ac¬ 
quisition Act. It was held that though the Revenue Minister had no jurisdiction to make 
the impugned order and should have left the parties to apply to the High Court for a writ 
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2. Calcutta Chemical Co. v. Assistant 
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U P , AIR 1959 AU 26. ^ • 
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to the Collector, the actual order in the case was not to be interfered with, for, if the party 
had come to the High Court, he would only have got that relief which had been @ven to him 
under the directions given by the Revenue Minister. In Rashbihari v. State of Orissa^*^ the 
Supreme Court declined to issue a writ since it would have been futile because during the 
pendency of writ proceedings the entire year for which the contracts were given had 
expired. 


5. Disputed questions of The proceedings under Article 226 are of a summary 

nature and are not suitable for agitation of disputed questions of fact. Accordingly, it has 
been held^* that where the rights claimed by the applicant cannot be conveniently determined 
in such summary proceedings the High Court, in exercise of its discretion, shall refuse to 
interfere by a writ under Article 226. Thus the question whether the petitioner, who was 
discharged from service, was made permanent or not is a question of fact and it is not possible 
for the court to go into disputed questions of fact in a writ application.“ However, it is a 
matter of discretion and not of jurisdiction and the High Court may determine questions 
of fact.'* 


6. Perpetuate illegality .—A writ under Article 226 will not be issued if the effect of 
doing so will be to perpetuate illegal orders." 

7. Dismissal in limine .—Under Article 226, the High Court may decline to entertain 
a writ petition if it is found to be making a claim on grounds which are frivolous, i-eckless 
vexatious, without substance, or prima facie unjust.** However, a writ petition should not 
be dismissed in limine, if an action of public authority is questioned on grounds of its being 
unlawful, highhanded, arbitrary or unjust.'* It is quite possible that in a given case the 
proper course for a writ petitioner should be to seek relief by way of a suit but all these matters 
can be decided only after the petition has been admitted and heard. 

I'udicaU.—The general principles of res Judicata apply to writ petitions filed under 
Article 32 or 226 of the Constitution.*' Where the same question has been decided by the 
High Court in a petition under Article 226 and the Court comes to the conclusion that no 
relief can be granted to the petitioner, such a decision operates as res judicata in a subse¬ 
quent petition for the same relief. The principle of constructive res Judicata, i. e., a plea 
which could have been taken by a party in a proceeding between him and his* opponent, if 
not taken at the proper time, would disentitle that party to take that plea against the same 
party in a subsequent proceeding on the same cause of action, is also applicable to writ peti¬ 
tions under Articles 226 and 32.” 


But there is an exception, for it has been held that the principle of res Judicata is not 
applicable to a petition for a writ of habeas corpus under Article 32, although a writ on Uie 
same grounds has been dismissed by the High Court. Thus, a petitioner whose writ peti¬ 
tion for habeas corpus has been rejected by the High Court under Article 226 can file a writ 


13. (1969) I see 414. 

14. Ramani Kanta v. Cauhati Universi¬ 
ty, AIR 1951 As» 16S; Raja Ram v. State, 
AIR 1958 All 141 ; Punjab State Club v. 
Municipal Committee, AIR 1939 Punj 220; 
S. Induitries v. State, AIR 1939 All 369; 
M/s Bhikusa v. Sangamaner A.T.B^K.. Union, 
AIR I960 Bom 299. 

15. Nageshwar Pd. v. Bihar State, AIR 
1959 Pat 192. 

16. Jagdish Prasad v. State of U. P., 
(1970) 3 see 631 : (1971) 2 SeR 583. 

17. A. M. Mani v. State Rlectricify 
Board, AIR 1968 Kcr 76. 

18. Century Spg. & Mfg. Co. v. Uthas- 
nagar Municipality, (1070) 1 SeC 582: 




19. Exen Industries v. Chief Controller 

Y- f/ AIR 1971 se 333- 

^ 270; Tej Ram Bery v. Union 

of India, AIR 1972 SC 1966 ^ union 

.97.|b 

Union^India, AIR 1966 Cal 570. 

1013: 1963 Sapp I 

^6 KeVlfo State, AIR 



358 


THE CONSnXUnON OF INDIA 


[Part VI 


in the Supreme Court on the same facts.** It will, however, be emphasised that in the same 
High Court, successive applications of habeas corpus cannot be filed.** But a dismissal 
in limine not on merits but for laches or on the ground of availability of alternative remedy 
will not bar a second petition to the Supreme Court under Article 32 or a High Court under 
Article 226.** 

Relief cannot be barred by Statute.—^The powers conferred on the High Court under 
Article 226 cannot be taken away or abridged by any law except by an amendment of the 
Constitution.** 

Writ ag ains t the Legislature.—has been held that the jurisdiction imder Article 226 
can in a proper case be invoked against the Legislature also. Thus, where a non-member 
is detained by the order of Legislature for contempt, he can move the High Court for a writ 
of habeas corpus against the Legislature. No legislature in India can claim immunity from 
the writ jurisdiction of a High Court by issuing an unspeaklng warrant /. c., order which does 
not sjfecify the reasons for which arrest is being made.*^ 

Who may apply.—^Article 226 in terms does not describe classes of persons entitled to 
apply thereunder, but the existence of the right is the foundation of the exercise of jurisdiction 
by the High Court. The legal right that can be enforced must ordinarily be the personal 
right of the petitioner himself who complains of the infraction of such right and approaches 
the court for relief.** 

The above principle, viz., the existence of the right being the foundation of the exercise 
of jurisdiction, is subject to certain exceptions. Firstly, an application for a writ of habeas 
corpus^ as we shall see below, may in certain circumstances be made by a relation or friend 
of the person under detention. Secondly, in an application for quo warranto it is not necessary 
that the applicant should have suffered a personal injury or should seek redress of a personal 
grievance.** 

Now we shall describe briefly the scope of each of the five writs which a High Court 
can issue under Article 226. 


Writ of Certiorari 

The various aspects of the writ of certiorari may be noted under the following 
seven subdivisions : 

I Certiorari may be described as an order issued by the High Court to an inferior 
cour* or ‘body' exercising what the High Court regards as judicial (or ^/aati-judicial) func- ' 
tions to have the decisions or act of such court or body removed to the High Court in order 
that its legality may be invesUgated. if the decision is bad. i. e., docs not satisfy the test, it 
is quashed, in other words, declared invalid and therefore not bmding on the person agamst 

whom it has been made. 
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n. Certiorari lies only to question what may be described as iudicial 
It IS well-established in is in England." that this writ lies “to remove and adjudicate 

upon the v^idity of judical acts only”. The High Court does not interfere with what^e 
pely admin^trative or ministerial orders. Today^ahere are innumerable authorities, ap^ 
from law courts, whose decisions affect the personal or proprietary rights of the citizen ^ 
such authorities, by whatever name called, will be amenable to certiorari provided they ^ 
under a duty to act judicially (“act judicially" or “in a judicial manner”). Thus, the avS! 
ability of certiorari has extended from the courts in the strict sense to bodies which would 
normally be regard.^ as such. Where a body other than a court is under a duty to LT 
judicially. It IS usual to call such a body a ?aa«-judicial authority or tribunal and its func¬ 
tion as a ,«ns,-judicial function." In T. C. Basapj,a v. T. Nagappt^. Mukherjee. J.. said : 

One of the fundamental principles in regard to the issuing of a writ of certiorari 
IS that the wnt can be availed of only to remove or adjudicate on the validity of judicial 
acts.- The expressmn “judicial acts” includes the exercise of guar,-judicial functions 
by administrative bodies or authoriiies or persons obliged to exercise such functions 
and IS used in contrast with what are purely ministerial acts. 

m. If the writ of certiorari is available only to remove judicial or aaori-judicial deci 
sions or acts, what arc the criteria to determine an act as judicial in contrast to an “adminis¬ 
trative order 7 In an English case." Atkin. L. J.. suggested these criteria when he sM that 
certtorar. may issue wherever any body of persons having legal authority to determine 

of rbr^e^^^amhority”.®^'' ' act in excess 

The above proposition has been approved by the Supreme Court." It consists of four 
components, viz. : (, ) any body of persons, (if) having legal authority. (,») to determine ones 
tions affecting the rights of subjects a.-id (fv) having the duty to act judicially It is in reoard 
to the fourth element, v/r.. “having the duly to act judicially”, that great uncertainty crisis 
because the difticulty lies in determining in what circumstances it may be said that a dJiv 
to act judicially is imposed on an authority. The duty to act judicially may arise in wide y 
differing circumstances and it would be impossible to define exhaustively all the cir'u^ 
stances." Where the decision is that of a court, it is cleaily under a duty to act iudicLT’ 
When on the other hand the decision is that of an edministialive body Ld is Actuated hi 
whole or II, part by questions of policy, the duly to act judaiialiy may arise in the couiS of 
arriving at that decision. How to decide if there is such a duty 7 The duty to acr i? 

may not be expressly tmiUerred. The Supreme Court has he^ thl.1,t m °b:'d^“^: 
each ease iri the light of the circumstances of the particular case and the construction of the 
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. ♦ There are two propositions*" however, which are well-established for 

if the authority ta under a duty to aet judicially, namely- 

f A that if a statute empowers an authority, not being a court in the ordinary sense, 
to d^ide disputes arising out of a claim made by one ^ under the statute, 
whteh claim is opposed by another party, and to determine the res^tive ri^ts 
Ofrte contesting parties who are opposed to each other, there is a lis, and prima 
facie and in the absence of anything in the statute to the contrary, it is the duty 
of the authority to act judicially and the decision of the authority is a guasi-jadtcud 

act ; and 

an that if a statutory authority has power to do any act which wiU prejudically affect 
the subject then, although there are not two parties apart from the authority and 
the contest’is between the authority proposing to do the act and the subject oppos¬ 
ing it the final determination of the authc»ity will be a ^Mosi-judicial act provided 
the authority is required by the statute to act judicially. 

Thus according to the first proposition, if there are two contesting parties who are 
to each other and there is a Jis (dispute or contest)—a proposition and an oppo- 
sition-irdmarily the deciding authority shall be held to be under a duty to act judiciaUy 
the decision of that authority to be a judicial or ^wari-judicial act. The second pro¬ 
position contemplates the situation where there are not two contartiog p^ies bu^he contest 
^between the authority proposing to do the act and the citizen opposing it. The absence 
of a iis does not necessarUy negative the order being judicial" and in such the autho¬ 

rity will be bound to act judiciaUy only if it is required by the statute to act judiaally. 

The second proposition brings us again to the issue as to when can it be said that a 

duty to act judicially is imposed by statute. The Supreme ODurt« has held that m de«dmg 

fhis question the procedure laid down by the Act or the rules made thereund^ is the deter- 

m nin^fretor In other words, does the law prescribe a judicial procedure for arriving at 

That dcision r Normally, if the Act provides for giving an opportuni^ to the party which 
that j a representation, making some kmd of enquiry, and 

" evWea“ tafcr aa imea.ion tha. the authority « under the 

con:»!clering of e i * m »nner If on the other band, an administrative body in 

obligation to act staKC has before it any form of Os and throughout has to consider 

arriving at fanTLpediency. it cannot be said that it is under 
tne question fro P (..dici-llv « la other words, an administrative act is one which 

“ "T rnaroTm- Lb^t" nion or discretion of the authority and not on objective 
ran be ma - enquiry held by the authority after giving an opportunity to the affected 

paries to put thefr ^es. Here, there is no duty to act judiciaUy in arriving at a decision 

a^d accorLgly such acts are not subject to cer,u,rar,. 

Oenerallv such words as "is of opinion”-, "if it appears to’-, "considers”.... 

..i v 1 he icured”- "reasonable grounds to beUeve— are indicaUve that the authority 
" to atTdtSLio; arSnistratively. that is. there is no duty to act judiciaUy. 
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In Province of Bombay v. Khusaldas S. Advani**, the Bombay Government was given 
power under an Act to requisition land in the following totns : 

If in the opinion of the Provincial Government it is necessary or expedient to 
do so, the Provincial Government may, by order in writing, requisition any land for 
any public purpose. 

It was held that the decision about the expediency or necessity of requisitioning was 
left to the unfettered subjective opinion of the Government and there was no judicial process 
outlying for determining the matter. Therefore, the decision to requisition the house of the 
petitioner in that case was held to be an administrative act of the Government. No writ 
of certiorari was accordingly issued against the Government. 

It may be pointed out here that the determination of facts by an objective test before 
arriving at the decision does not necessarily make the decision a quasi^iudiciaX act. {n Khusal- 
daj*s case^ Kania, C. J., said ; 

' The respondent's argument, that whenever there is a determination of a fact 
which affects the rights of parties the decision is 4 'ttan'>judicial, does not appear to be 

sound. It is broadly stated that when the fact is to be determined by an 

objective test and when that decision affects the rights of someone, the decision or act 
is 9 uas‘/-judicial. This last statement overlooks the aspect that every decision of the 
executive generally is a decision of fact and in most cases affects the rights of someone 
or the other. Because the executive authority is to determine certain objective facts 
as a preliminary step in the discharge of an executive function, it does not follow that 
it must determine those facts judicially. When the executive authority has to form an 
opinion about an objective matter as a preliminary step to the exercise of a certain 
power conferred on it, the determining of the objective fact and the exercise of the 
power based thereon are alike matters of an administrative character and arc not amcn> 
able to the writ of certiorari. 

In Radheshyatn v. State of M. /*.*’, the question for determination was if the State 
Government acts judicially in passing an order under Section 53(<i) of the C. P. and Berar 
Municipalities Act. Section 53(a) provides as follows : 

If a committee is competent to perform the duties imposed on it or undertaken 

by it, by or under this Act.and the State Government considers that a general 

improvement in the admmistration of the municipality is likely to be secured by the 
appointment of a servant of the Government as the executive officer of the committee, 
the State Government may, by an order stating the reasons therefor published in the 
Gazette, appoint such servant as the executive officer of the committee for such period 
not exceeding 18 months as may be specified in such order. 

Thus under Section 53(a) there are two pre-requisites to be satished before the State 
Government can take action under Section 53(a), namely ; 

(i) that the Municipal Committee is not competent to perform the duties imposed 
on it, and 

(ii) that the State Government considers that a general improvement in the adminis¬ 
tration of the municipality is likely to be secured by the appointment of a servant 
of the Government as the executive officer of the committee. 

Of the two conditions, the second one is entirely a matter for th'c Stale Government 
to consider. In other words, the statute has left that matter to the subjective determination 
of the State Government. The first requisite, however, is an objective fact, namely, whether 
the committee is or is not competent to perform the duties imposed on it. It was contended 
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on behalf of the Chairman of the municipality against which the order under Section 53(a) 
had been issued that the determination of that fact has not been left to the subjective deter* 
mination by the State Government. It was assumed that whenever there had to be a deter¬ 
mination of a fact which affected the rights of the parties* the decision was to be treated as 
a quasi‘}\x6\QiBl decision so as to be liable to be corrected by writ of certiorari. The court 
held that the mere fact that a question of fact has to be determined as a preliminary condition 
before action can be taken under the statute by itself does not necessary imply that the State 
Government is required to act judicially. There must be some indication in the statute as to 
the manner or mode in which the preliminary fact is to be determined. No form or pro¬ 
cedure is laid or even referred to from which such a duty could be inferred. The Court 
further pointed out that Section 53(a) contemplates swift action and a judicial hearing may 
easily frustrate the very purpose contemplated by Section 53(a), for a judicial act will be 
subject to the powers of superintendence of the superior courts and the operation of the order 
under Section 53(a) may be postponed by taking the matter from court to court until it is set at 
rest by the Supreme Court. On these considerations the Court refused to hold that the State 
Government was under a duty to act judicially and accordingly the prayer for the writ was 

refused. 

The case of G. Nageshwara Rao v. A. P. S, R. T. Corporators* involved the interpre¬ 
tation of Sections 68(c) and 68(i/) of the Motor Vehicles Act, 1939. Section 68(c) says that 
where any State Government is of opinion that for specified reasons it is necessary in the 
public interest that a road transport service should be run or operated by the State transport 
undertaking, it may prepare a scheme giving particulars of the scheme and publish it in the 
Official Gazette. Under Section 68(if) any person affected by the aforesaid proposed scheme 
may file an objection within the prescribed time before the Secretary of the Transport Depart¬ 
ment. Under the said provisions the State Government is eqioioed to improve or modify 
the scheme after holding an enquiry and after giving an opportunity to the objectors or their 
representatives and the representatives of the State transport undertaking to be heard in the 
matter in person or through authorised representatives. The Court held that the procedure 
prescribed closely approximated to that obtaining in courts of justice. There are two parties 
to the dispute. The State transport undertaking, which is a statutory authority under the 
Act threatens to infringe the rights of a citizen. The citizen may object to the scheme 
on public grounds or on personal grounds. There is, therefore, a. proposal and an oppo¬ 
sition and the third party, the State Government, is to decide that lis and prima facie it must 
do so judicially. Accordingly, the Act imposes a duly on the State Government to act 
judiciaUy in approving or modifying the scheme proposed by the transport undertaking. 

in the Board of High School &. Intermediate Education v. Chitra**, the Supreme Court 
quaslied the decision of the Board which cancelled the examination of a candidate on the 
ground of shoriage of attendance. After admission to the examination, the candidate had 
appeared and passed in all the papers. The canceUation of examination was held to be a 
owow-judicial function, and the principles of natural justice, according to the Supreme Court, 
ought to have been observed. The decision was bad because no notice had been given to 
the candidate to explain. However, if the candidates at one centre have indulged in mass 
copying, the cancellation of exanimation of all subjects at the centre and permission given to 
the candidates to re-appear at a supplementary examination may not attract the application 
of the principles of natural justice. In Bihar S. E. Board v. Subhash ChandreS*, it was pointy 
out by the Supreme Court that in cases of mass copying, it is not a case of particular candi¬ 
date who is charged with using unfair means so that he should claim to defend himself os no 
stigmas attached to him. Nevertheless if the examination or result of a particular candidate 
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is cancelied even though the number of candidates involved is large, the principles of natural 
justice would be applicable.** 

In Nagendra Nath Bora v. Commr., Hills Divn.^*, it was held that the jurisdiction of 
the High Court under Article 226 could be invoked against the decision of the Appellate 
Authority constituted under the Eastern Bengal and Assam Excise Act, 1910. The scheme 
of the Act was examined and it was noticed that the Act had laid down a regular hierarchy 
of authorities one above the other with the right of hearing appeals or revisions. It is sure 
that there was no provision in the Act which required in express terms that reasoned order 
should be recorded, but in the context of the subject-matter of the rules, it was held that it 
was the duty of the Appellate Authority to hear judicially, that is to say in an objective man¬ 
ner, impartially, and after giving reasonable opportunities to the parties concerned under 
dispute to place their cases before it. On that view of the matter, the decision of the Appel¬ 
late Authority was held to be a subject matter of the writ jurisdiction of the High Court 
under Article 226. 

IV. In determining the juri^ction of writ of certiorari, the courts in India have so 
far been mainly guided by the principles laid down in R. v. Electricity Commissioners^^, R. 
V. Legislative Committee of the Church Assembly^*, and Nakkudda Ali v. Januratnes’^^. Ac¬ 
cordingly, in order that a body may satisfy the required test, it is not enough that it should have 
legal authority to determine questions affecting the rights of subjects, there must be “super- 
added” to the characteristic, the further characteristic that the body has “the duty to act 
judicially”. 

In the decision of the House of Lords in Ridge v. Baldwin^*, Lord Reid on the autho¬ 
rity of earlier decisions, has dissented from the view that no writ could be issued unless the 
duty to act judicially was laid down by statute either expressly or impliedly. He holds that 
the judicial character of the duty has to be inferred from the nature of the duty itself and 
is not required to be superadded by any provision of the law granting the power. There 
may be exceptions such as the terms of a statute may exclude the duty to act judicially or 
no such duty may be inferred in war-time legislation or emergency legislation. 

How have the courts in India reacted to the shift in interpretation of the “duty to act 
judicially” as indicated in Ridge v. Baldwir^* 7 

It is submitted that the decision in the Ridge case^* is permeating slowly in the Indian 
Administrative Law. Thus, in Associated Cement Companies v. R. N. Sharma^'’, the obser¬ 
vations of Lord Reid in the Ridge case were approved in the following words : 

In other words, according to Lord Reid’s judgment, the necessity to follow 
judicial procedure and observe the principles of natural justice, flows from the nature 
of the decision which the watch committee had been authorised to reach under Section 
191(4). It would thus be seen that the area where the principles of natural justice have 
to be followed and judicial approach has to be adopted, has become wider and con¬ 
sequently, the horizon of the writ jurisdiction has been extended in a corresponding 
measure. In dealing with questions as to whether any impugned orders could be re¬ 
vised under Article 226 of our Constitution, the test prescribed by Lord Reid in this 
judgment may afford considerable assistance. 
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Again in Shri Bhagwan v. Ram Chand^^^ the Supreme Cotirt» referring to the Associated 
Cement Companies case^ observed : 

It has been held, adopting the view expressed by the House of Lords in Ridge 
V. Baldwhf^y that the extent of area where the principles of natural justice have to be 
followed and judicial approach has to be adopted, must depend primarily on the nature 
of the jurisdiction and the power conferred on any authority or body by statutory pro¬ 
visions to deal with the questions affecting the rights of citizens. In other words in 
that decision, this court has held that the test prescribed by Lord Reid in his judgment 
in the case of Ridge v. Baldwin affords valuable assistance in dealing with the vexed 
question with which we are concerned in the present appeaL 

In D. L. Boards Calcutta v. Zaffar Jmam*^ Gajendragadkar, C. J., speaking for the 
unanimous Court said : 

in cases where a statutory body or authority is empowered to terminate the 
employment of its employee, the said authority or body cannot be heard to say that it 
will exercise iu powers without due regard to the principles of natural justice. The 
nature and character which such a statutory authority or body must adopt in exercising 
its discretionary power for the purpose of terminating the employment of its employees 

has been recently considered by this court in several cases.and it has been held 

that in ascertaining the nature of such proceedings with a view to decide whether 
the principles of natural justice are to be followed or not, the test laid down by Lord 
Reid in Ridge v. Baldwin^* -are relevant. 

In this connection, we would also like to refer to the decision in L. Lakhanpal v. 
Union of fndia*^. In that case, the question raised was if the Government in exercising power 
under Rule 30-A(9) Defence of India Rules exercised a quasi-iudicizX authority. Rule 3(>-A(9) 
provides that “every detention order made by the Central Government or the State Govern¬ 
ments shall be reviewed at intervals of not more than six months by the Government which 
made the order and upon such review that Government shall decide whether the order 
should be continued or cancelled**. The Court held, considering the nature of the right 
c.. personal liberty of the individual affected by the order, that the decision was a 

quasi-judicial decision. 

But in Sadfiu Singh v. Delhi Adnnnistration^K the interpretation in the Ridge v. Baldwin 
case did not find favour with the Supreme Court. In that case it was argued before a single 
judge of the Supreme Court that every order made by a public authority winch affects the 
rights of an individual must of necessity be preceded by a quasi-judicia\ determmation of 
the question on the determination of which an order may be made and that if the deter¬ 
mination is i^adc contrary to the rules of natural justice the order is liable to be struck dovm 
by a competent court. Support was sought to be derived for that proposition from the 
iudement of the House of Lords in Ridge's case. In that context, Shah, J., held that the view 
which the Supreme Court has taken in earlier cases is inconsistent with the proposition pro¬ 
pounded by the counsel for the plaintiff, Sadhu Singh. 

In the present state of authorities, it would be proper to briefly state the position thus : 
Authorities or bodies which are given jurisdiction by statutory provisions to deal with the rights 
of citizens may be required by the relevant statute to act judicially in dealing with the matters 
entrusted to them. An obligation to act judicially may in some cases, be inferred fro”? 
scheme of the relevant statute and its material provisions. In such a case, it is easy to hold 
that the authority or body must act in accordance with the principles of natural justice before 
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exercising its jurisdiction and its powers ; but it is not necessary that the obligation to act 
judicially or ^uosZ-Judicially must be expressly imposed on such an authority or body. If 
it appears that the authority or body has been given power to determine questions affecting 
the rights of citizens, the very nature of the power would inevitably impose the limitation 
that the power should be exercised in conformity with the principles of natural justice. 
Whether or not such an authority or body is a tribunal, would depend upon the nature of 
the power conferred on the authority or body, the nature of the rights of citizens the decision 
of which falls within the jurisdiction of the said authority or body, and other relevant cir¬ 
cumstances. 

However, the line of distinction between *administrative* and ‘^ttos^-judiciar functions 
is getting blurred and gradually obliterated so that the application of the principles of natural 
justice is'being extended to administrative proceedings as well. In A. K. Kratpak v. Union of 
India**^ the Supreme Court extended the application of the principles of natural justice to 
administrative proceedings. The facts were that for the selection o f the J & K employees 
t^TheTndlan Forest Service, a selection board was constituted consisting among others the 
acting Chief Conservator of Forests of the State, who himself was a candidate for the selec¬ 
tion. Among others, the acting^ Chief Cony rvator .ofJForests was selected by the Selection 
Board and finally approved for placement in the In dian For e st Servi ce. On being questioned, 
the Supreme Court quashed the selectio ns as the Boar d could not be said to Have acted ‘fairly* 
or ‘justly* as one of the members oF the ^ Board was a candidate himself, and, therefore, a 
judge in Jiis o wn case. t Without going Into the distinction between ‘administrative’ and 
*<7«a5/-judicial^ Tunctions; the Supreme Court emphasised that the concept "Of rule of law 
would lose its validity if the authorities ^ not act in a_fair an d jus t manner, which is the 
essence of acting in a judicial mahner. Assuming that the function involved is adminis¬ 
trative, the Supreme Court h^d improper having the Chief Conservator of Forests as a 
member of the Board when he himself was a candidate for the selection. Even if he was not 
present in the meeting at the time his name was considered by“the Board, the proceedings 
were vitiated by bias as he would be interested in safeguarding his own position at the lime 
of preparing the list of-selected candidates. 

V. A writ of certiorari is discretionary, it is not issued merely because it is lawful to 
do so. Where the party feeling aggrieved by an order of an authority under the Income 
Tax Act has an adequate alternative remedy which he may resort to against the improper 
action of the authority and he does not avail himself of that remedy the High Court will re¬ 
quire a strong case to be made out for entertaining a petition For a writ. Where the aggrieved 
party has an alternative remedy, the High Court would be slow to entertain a petition chal¬ 
lenging an order of a taxing authority which is ex facie within jurisdiction. A petition for a 
writ of certiorari may lie to the High Court, where the order is on the face of it erroneous 
or raises questions of jurisdiction or of infringement of Fundamental Rights of the peti¬ 
tioner.** 

The writ of certiorari can be issued to a judicial or ( 7 uaj/-judicial body on the following 
grounds : 

(A) Want or excess of jurisdiction. 

(B) Violation of procedure or disregard of principles of natural justice. 

(O Error of law apparent on the face of the record. 

A. Want or excess of jurisdiction.—The writ of certiorari goes to a body performing 
judicial or guaj/'-judicia! functions for correcting errors of jurisdiction, as when an inferior 
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court or tribunal acts ’Aithout jurisdiction or in excess of it or fails' to exercise it.“ In all 
these cases, there is defect of jurisdiction or power and the writ of certiorari lies. 

The want of jurisdiction may arise from the nature of the subject-matter of the pro¬ 
ceeding, so that the inferior court had no authority to enter on the enquiry or upon some 
part of it. Rajiq Khan v. State of V. P.** is illustrative of this ground. Under Section 85 
of the U. P. Panchayat Raj Act, 1947, the Sub-Divisional Magistrate has no jurisdiction to 
jTiodify the order of conviction and sentence passed by a Panchayati Adalat. He can either 
quash the entire order or cancel the jurisdiction of the Panchayati Adalat. Where the 
Sub-Divisional Magistrate maintained the convictions of the accused in respect of one of 
the offences only and quashed their convictions in respect of other offences, the Allahabad 
High Court held that the order was against the provisions of Section 85 and quashed it by 
a writ of certiorari. In an English case*', where the Minister of Transport was authorised to 
hear appeals from applications to Traffic Commissioners for licences, but was not entitled to 
deal with revocation of licences, and on an appeal purported to direct the future revocation 
of a licence, the court quashed his decision on the groimd of ultra vires. Again, want of 
jurisdiction may arise from the absence of some preliminary proceedings, for example, omis¬ 
sion to serve notice when required by law,** or the court itself may not be legally constituted 
or sutler from certain disability by reason of extraneous circumstances.** The want of juris¬ 
diction may also arise where the law which purported to give jurisdiction to the tribunal is 
unconstitutional.'* Similarly, where a tribunal wrongfully declines to exercise jurisdiction 
vested in it, a certiorari will issue to quash the decision.'^ 


A statute may in effect say that the power conferred on a tribunal shall be exercised 
only if a certain state of facts exists. In such cases the tribunal or body cannot act if the 
jurisdictional fact does not exist. If it wrongly holds or assumes that this condition exists, 
although it actually does not exist, its assumption of jurisdiction would be unsupportable 
and could be removed by a writ of certiorari’’*. Nalimi Ranjan v. Ananda Shankar’’* is an 
instance of this kind. The fact whether injury was war iojoiy or not is a question on which 
the jurisdiction of the Workmen’s Compensation Commissioner to deal with the issue of the 
deceased workman under the War Injuries Ordinance, 1941, depends. Accordingly, if the 
Commissioner is wrong in his finding that the injury was not a war injury, tht High Court 
has jurisdiction to interfere with the finding. But there is another state of things which may 
exist. The legislature may entrust the tribunal or body with a jurisdiction which may include 
the jurisdiction to determine whether the preliminary state of facts exists. In such cases, 
even if the tribunal or body makes a wrong decision either of fact or of law, it can be corrected 
by an appellate tribunal, if there is any, but not by a writ of certiorari, as every authority, 
if it acts within jurisdiction, is competent to decide both rightly and wrongly.’* Thus, to 
lake an example. Section 34 of the Indian Income-tax Act provides that the Income-tax 
Officer can rc-open an assessment if he has reason to believe that income has escaped assess¬ 
ment owing to certain facts. Here the basic fact giving jurisdiction is if “he has reason to 
believe that income has escaped assessment". But the decision of the fact is left entirely 
to the officer and the court would not interfere even if he wrongly assumes the existence of 

the fact. 
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Acting without jurisdiction and in excess of jurisdiction may be distinguished, though, 
in either case, the effect is the same ; in the former there is no power to enter upon the-question 
and in the latter there is power, but because of the abuse of discretion, such as exercising 
the power for an improper purpose” or in bad faith’* or on irrelevant grounds” the exercise 
of the power is ultra vires and in excess of jurisdiction. 

B. Violation of principles of natural justice.—The writ of certiorari will lie if a person 
or body exercising judicial or gwi/ji-judicial functions violates the principles of natural justice. 
The law recognises only two principles of natural justice : (!) Audi alteram purtemy and 
(2) Bias and interest. The former means that the parties be given adequate notice and oppor¬ 
tunities to be heard and the latter that an adjudicator be disinterested and unbiased. The 
rules of natural justice are not rigid norms of unchanging contents. Each of the two main 
rules embrace a number of sub-rules wliicfTmay vary in their application according to the 
context.’* In the words of the Supreme Court,’* the extent and application of the doctrine 
of natural justice cannot be imprisoned within the straight jacket of a rigid formula. The 
application of the doctrine depends upon the nature of the jurisdiction conferred on the 
administrative authority upon the character of the rights of the person affected, the scheme 
and policy of the statute, and other >clevant circumstances disclosed in the particular case. 

In other words, this would mean that what procedures in a particular case would satisfy the 
condition of natural justice would vary according to the circumstances of a particular case. 

1. Audi alteram partem —The principle is that both the sides 

should have a full and fair hearing. Every judicial or ^«<3ri-judicial body must give a 
reasonable opportunity to the parties affected to put forth their case ; this is commonly des¬ 
cribed as the right of fair hearing or the right to be heard. No man should be condemned 
unheard. In other words, the rule of audi alteram partem means that the party whose civil 
rights are affected in a judicial or < 7 /^oi/-judicial proceeding must have a reasonable notice 
of the case he has to meet and an opportunity of stating his case. It is a rule of procedure 
which commands the deciding authority to give both parties in the issue a fair and equal 
opportunity to state their case and to correct or contradict any relevant statement prejudicial 
to their view.*® If a party does not avail himself of that opportunity and fails to place his 
case before the court or tribunal, cither personally or through a lawyer, there is no denial 
of iustice to ^m and he is himself to blame if he allows the oppo.rtunity of being heard to 
shp away.*^ ^hus. where the Collector of Customs passed an order of c onfiscati on without i 
notice and without enquiry, the order was held to be in contravention of the principles of 
natural justice."^ However, the notice served on the party should not be vague, uncertain 

or ambiguous.** 

In the leading English case,** the Board had under an Act of 1855,_authority to demo¬ 
lish any building. This action was brought against the Board because it had used that power 
without giving the owner an opportunity of being heard. The Board maintained that their 
discretion to order demolition was not a judicial discretion and that any appeal should have 
been to the Metropolitan Board of Works. But the Court decided unanimously in favour 
of the owner. Erie, C. J., held that the poWr was subject to a qualification repeatedly re¬ 
cognised that no man is to be deprived of his property without his having an opportunity 
of being heard antf that this had beep applied to “many exercises of power which in common 
understanding'^uld not be at aU a more judicial proceeding than would be the act of the 
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District Board in ordering a house to be puUed down”. WiUes, J. said that the rule was “of 
universal application and founded upon the plainest principles of justice”, and B>Ies, J. 
said that “although there are no positive words in a statute requiring that the party shall be 
heard, yet the justice of the common law will supply the omission of the legislature”. In another 
case. Wood v. Wood^'^-^^, the committee purported to expel a member of a mutual insiu-ance 
society without hearing him. and it was held that their action was void, and so he was still 
a member. Kelly, C. B., said, of audi alteram partem : •‘This rule is not conened to 
conduct of strictly legal tribunals, but is applicable to every tribunal or body of persons in¬ 
vested with authority to adjudicate upon matters involving civil consequences to individuals.” 


A corollary to the rule should also be noted. The principle “both sides should he 
heard” implies that evidence must not be given behind the back of the other party but in his 
presence, so that if written evidence is given it must be made available to the other party with 
opportunity to contradict it.®’ In Dhakeswari Cotton Mills v. C. /. T.*®, the Supreme Court 
held that it was a violation of the principles of natural justice when the Income Tax i ^pell^ e 
Tribunal did not convey to the assessee the information which had been supplied to it by the 
departmental represenfaTtv^nd give him an opportunity to contradict it. Even if the 80 vem- 
ment wants to exercise its suo motu power, it cannot be exercised without the affected party 
being informed of this fact and the grounds on which it proposes to exer^sc that power. 
But the report of the preliminary investigation placed before the inquiry officer need not be 

shown to the affected party."® 


While a fair opportunity to be heard should be given to the parties, the prin<^le does 
not imply, unless expressly provided by the statute,®^ a right to a personal hearing. However, 
the importance of personal hearing should be emphasised in appropriate cases where com¬ 
plex and dimcult questions requiring familiarity with technical problems are raised Nor 
does the right of hearing include the right of cross-examination_« But “ 

given viva voce against a person, he must have the opportumty to hear it and to put the wit 

nesses* questions in cross-examination.•• 

Another important sub-rule of natural justice is said to be that reasoned decisions are to 
be given by a "tribunal”. How far does this sub-rule can be said to be the part of IndiM 
I The English Common Law rule is that natural justice does not require reasons to be 

given for decisions. The Committee on Ministers- powers, ‘’“'-''''er had ms.sted t^t n^a^t^^ 

jusriee required that .‘h^X^mpo"flw^ ‘o Bive reasons 

7;;"hrJLisii^::rr reasons arises only when a request 

: give tlTem is made to and («) 

... T a thf> Hecisiorrhas been given or notincd. Ine requesi can ouiy 

U're^fured"?n founds specified in the provision. Reasons are attached to the decisron and 

constitute its record. 


12 


z 


.85.86. 1874 LR 9 X 190. 

87. Stafford v, MinuUr of 
1946 KB 632 ; Grifith and Street, Prtncxples 
of Administrative Law \ <2nd Ed.), p. 158 , 

65 : (.955) I SCR 
041 See also State of Mysore v. Shivab^appa, 
air 1963 SC 375 : (*^^3) 2 SCR 943. 

89 Shivii Nathubkai v. Union of Jndta^ 
AIR I960 SC 606: (1960) 2 SCR 775; 
V S’ dahlia v. Chief Settlement Commissioner, 
^IR Wl SC 748: (1972) 4 SCC 78; 

D. jV. Boy V. State of ^2 ^SCR 

1045: (1970) 3 see 119: (1971) 2 SCR 

522 . 


90. Suresk Koshy George v. Unitfersity of 
Kerala, AIR 1969 SC 198. 

91. GullapalU Nageshwara 
A.P.S.R.T. Corpn,, AIR 1959 SC 308:1959 

Supp 1 SCR 319. ,o,= Ar* 

92. Local Govt. v. Arltdge, 1^15 AC 

120; Union of India v. J. P. Mitter, (1971) I 
SCC 396: AIR 1971 SC 1093. 

93. Travancore Rayons v. ‘V "1*^’ 

(1969) 3 SCC 868: AIR 1971 SC 862, 

864 

' 94. StaU off. & K. V. ^hi 
Mohammad, AIR 1967 SC 122, 131 : 1966 

Supp SCR 401. . p 

95. Meenglas Tea E^taUie.^ir 
mtfrt, AIR 1963 SC 1719: (1964) 2 SCR 
165. 



Art. 226] 


THE STATES 


369 


In India, the rule that decisions of an authority exercising judicial or ^i/flj/-judicial 
authority should be reasoned, is not a universally esUblishcd rule, although** in certain 
situations it is rigidly enforced. The duty to give reasons may be either a statutory require¬ 
ment or non-statutory. Where the duty is laid down by the Act or the rules made thereunder, 
obviously, the authority is bound to give reasoned decisions in all cases to which that provision 
is applicable.*’ But in the absence of a statutory duty, the courts have been emphatic to 
advise judicial or ^«oj/-judicial authorities to assign reasons in such a form as to justify the 
orders being called what are described as spealcing orders.** Apart from the views, where 
the Act is so framed that it does not in express terms require an authority to record reasons 
for its decision, the court will still impose the duty upon it if such duty can be read into the 
scheme of the Act. The duty to give reasons for a judicial or ^«a.y/-judicial decision wall 
readily be inferred in cases where the statute provides for an appeal, review or revision against 
those orders. In such a case the courts would insist on reasons being given by the Tribunal. 
The Supreme Court in Bhagat Raja v. Union of India**, observed ; 

A tribunal which exercises judicial or ^t/ori-judicial powers can certainly indicate 
its mind as to why it acts in a particular way, and when important rights of parties of 
far-reaching consequence to them are adjudicated upon in a summary fash'ion, without 
giving a personal hearing where proposals and counter-proposals arc made and ex¬ 
amined, the least that can be expected is that the tribunal should tell the party why the 
decision is going against him in all cases where the law gives a fmther right of appeal. 


In Travancore Rayons v. Union of India^, the Supreme Court quashed the government 
order which was issued in a printed form asserting that the government has carefully con¬ 
sidered the points made by the applicants but sees no justification for interfering with the order 
in al^peal and accordingly rejected the revision application. The order was not a speaking 
order and gave no reasons for rejection. However, the order of the Collector of Customs, 
against whom revision application was made, gave a detailed decision spelling out the reasons. 
Nevertheless, the Court pointed out that if the officer on behalf of the Government chooses to 
give no reasons, the right of appeal will be devoid of any substance. Thus an adequate dis¬ 
closure of materials justifying an inference that there has been a judicial consideration of 
the dispute by an authority co.mpctent in that behalf in the light of the claim by the aggrieved 
party, is necessary. By rejecting the revision application, the government must not be pre¬ 
sumed to have adopted all the reasons spelt out by the Collector. The government itself 
has given no reasons in support of the order, and the communication did not disclose the 
‘points* which were considered and gave no reason for rejecting them. This was regarded 
by the Supreme Court as a totally unsatisfactory method of disposal of a case in the exercise 
of judicial power by administrative authorities. This is reiteration of its earlier opinions 
in Bhagat Raja v. Union of India*, and Slate of Gujarat v. Patel Raghav Nath*. 

There is no particular form or scale of reasons. TTie extent and the nature of the reasons 
depend upon each case. 
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2. Bias and interest .—The other rule of natural justice is that the judge must not have 
an interest or bias in the subject-matter of decision. In Mineral Development v. State of 
Bihar* the Supreme Court has made it clear that tribunals or authorities, though they are not 
courts of justice or judicial tribunals but are entrusted with -judicial functions, are as 
much bound by the doctrine of bias as any other tribunal. The principles governing the 

doctrine of bias are that— 

(/) no man shall be a judge in his own cause. 

(I'O justice should not only be done but manifestly and undoubtedly seem to be done. 


If a member of a judicial body is “subject to a bias** (whether financial or other) in 
favour or against any party to a dispute, or is in such a position that bias must be assumed 
to exist he ought not to take part in the decision or sit on the tribunal. Any direct pecuniary 
interest’ however small, in the subject-matter of enquiry wiU disqualify a judge, and any other 
interest’ though not pecuniary, will have the same effect, if it is sufficiently substantial to 
create a reasonable suspicion of bias. The reason for this clearly is that having to adjudi¬ 
cate as between two or more parties, the adjudicator must give his adjudication with ^ 
independent mind without any indication of bias towards one side or the other m dispute. 

In Dimes v. Grand Junction Canal\ a decree of Lord Cottonham was set aside on the 
eround that he held shares in the company though it was not suggested that he was influenced 
hy that fact in his decision. Similarly, in an English case’ a town planning scheme was set 
aside where one of the members of the local authority concerned had a personal interest 
as the owner of the land to which the scheme related. In Khela fVatl v Chet . wffiere 
the tribunal consisted, among others, of very close relatioiw and friends of one of tnc 
Ihc c^urt set aside the proceedings under this article as being contrary io the pnncipl^ of 
natural justice. In Manak Lai v. Dr, Prem Chand*, the Bar Council Tribunal appomfed 
m ^ke an inquiry into the alleged misconduct of the appell^t who an advocate con- 
• » H rtf three members with one C as its Chairman. C had filed his Vakalatnama on behalf 

o?tt tposheTa^^^i^ -der Section 145. Cr. P. C.. 1898. and had in f-t^gued 

of the opposite p^y p anneUant had acted as a pleader for the applicants under Section 

out proceedings arose It was held d.at the co^- 

145 pro(^oings suffered from a serious infirmity in that C was appointed a member 

titut.on of the tribunal suffer^rom prejudice in such cases 

of the tnbunal “^^rrbut such proof is not necessary in order that the 

may .’’L ,ively raise the argument that the tribunal was not properly constituted. 

nm n^ary to prove that the defective constitution of the tribunal in fact prejudiced 

the applicant. 

. the services of an employee of a company, passed after an enquiry 

An order “"S two of the directors gave statements against their 

by the Bom • ; statements against the employee in relation to the 

charges fra , required that bias should be actually proved. This is 

S^ufe justice must not only be rendered but must appear to be rendered.^ 

T« ^.rtrtther case where in a departmental enquiry against a police constable the 0®^^ 
Mine over the enquiry himself gave evidence against the constable and then continu 
presiding inquiry, it was held that there was a grievous violation of natural jusUcc. 

Ob^Wy Z act ofXTriiding officer-getting his own testimony recorded in the case- 
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suggested considerable bias against the constable and was directly destructive of judicial 
propriety and fair play.^*^ 

The case of Mineral Development Ltd, v. State of Bihar^ is an interesting example of 
personal bias. The proprietor in that case had granted a mining lease to the company for 
all minerals in respect of the leased property and the company subsequently obtained under 
the Bihar Mica Act a licence for mica mining. The proprietor either directly or because of 
his wife was very much interested in the company.. Some time afterwards, the State Govern¬ 
ment, after an enquiry, cancelled the licence of the company. There was evidence to show 
that there was acute political rivalry between the Revenue Minister, who was in charge of the 
department dealing with mines, when the licence in favour of the company was cancelled 
by the State Government, and the proprietor who leased the mines Co the company. It was 
held that the Revenue Minister bad personal bias against the proprietor and he should not 
have taken part in either initiating the enquiry or in cancelling the licence. The political 
rivalry between the Revenue Minister and the proprietor was reasonably suggestive of the 
former becoming biased against the latter and aifecting the former’s power of judgment to 
act in an impartial manner. 

G. Nageshwara Rao v. A. P. S. R. T. Corporation^*^ is a case of departmental bias. In 
that case, the Minister of Transport had made an order directing the Secretary to the Trans¬ 
port Department of the Government to hear objections under Section 68((f) of the Motor 
Vehicles Act to the proposed scheme of taking over the routes of the Transport Department. 
The Secretary to the Government Transport Department gave a personal bearing to the 
parties who had filed objections and the entire material recorded by him was placed before the 
Minister in charge of the Transport Department who made his order approving the scheme 
and the order was issued in the name of the Governor, authenticated by the Secretary in 
charge of the Transport Etepartment. The Supreme Court approving the dictum of Lord 
Heward'*, that, “justice should not only be done, but should manifestly and undoubtedly 
seem to be done”, held that the hearing given b y the Secretary , Transport Department, 
offended the principle of natural justice that the authority empowered to decide the dispute 
between the opposing parties must be one without bias, and that the proceeding and the 
hearing given in violation of that principle .are bad. But there would be no violation of 
principles of justice, if the Minister of Transport himself is required to hear objections to the 
proposed scheme, and lake a decision. There is an essential difference between the position 
of a Secretary and a Minister, the former being a part of the department whereas the latter 
being an in-charge of the department responsible for the disposal of business pertaining to 
that department.“ 

In an English case‘*, where the judge had announced his intention of convicting any¬ 
one cj^ming before him on a charge of supplying liquor after the permitted hours, it was held 
that the judge was biased on the matter. 

C. E^or of law.—An error of law in the decision or determination itself may also be 
amenable to a writ of certiorari^ but it must be a “manifest error apparent on the face of the 
proceedings, e. g., when it Is based on the clear ignorance or disregard of the provisions of 
law”. In other words, it is a patent or self-evident error of law which can be corrected by 
certiorari but not a mere wrong decision.'’ An error of fact, however grave it may appear. 
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cannot be corrected by a writ of certiorari. The reason for the rule is that the jurisdiction 
of High Court to issue a writ of certiorari is a supervisory jurisdiction and the court exercising 
it is not entitled to act as an appellate court.” 


What is an error of law apparent on the face of the record ? It has been pointed out 
that no error could be said to be an error on the face of the record if it was not self-evident 
and if it required an examination or argument to establish it.” This test might afford a 
satisfactory basis for a decision in the majority of cases, but the test is not infallible and may 
break down because judicial opinions also differ and an error that might be considered by 
one judge as self-evident might not be so considered by another. The fact is that what is 
an error apparent on the face of the record cannot be defined precisely or exhaustively* there 
being an element of indefiniteness inherent in its nature and it must be left to be determined 
judicially on the facts of each case.*® But errors in appreciation of documentary evidence 
or affidavits, errors in drawing inferences or omission to draw inferences, are not errors of 
law apparent on the face of the record.** 


The case of Syed Yakoob v. K. S. Radhakrishnan** is an important decision on the scope 
of the error of law apparent on the face of the record. The facts were that the appellant 
and the respondent were the rival claimants for stage carriage permits on certain routes. 

L The Transport Appellate Tribunal, mainly influenced by the fact that the appellant had a 
worksfiopat one terminus of the route in question, whereas the respondent had a workshop 
"V and a place of business only at an intermediate station of the route, issued the permit to the 
^ appellant. The respondent moved the High Court for a writ of certiorari on the ground that 
in coming to the conclusion that he had no workshop at the terminus, the tribunal had misw- 
ably failed to consider material evidence adduced by him. The High Court quashed the 
decision of the tribunal on that ground. On appeal to the Supreme Court, it was held by 
the majority of four to one, that the question.whether the respondent had workshop at a 
terminus of the route was a pure question_fif fact and the High Court jurisdiction to 

interfere with the finding recorded by the tribuoaiy To the question, if failure to consider 
material evidence adduced by a party amounted to an error of law app^ent on the face of the 
record. Gajendragadkar. J. (as he then was), for the majority said : An error of law which 
is apparcrit on the face of the record can be corrected by a wnt, but not an error of fact, ho^^ 
ever grave it may appear to be””. The only cases where a finding of fact might be impugned 
on the ground of error of law apparent on the fact of the record were : (i) erroneously 
fusing to admit admissible and material evidence. <») erroneously admitting madmiss.blc 
evidence which influenced the finding, and (iV/) a finding of fact based on no evide^. But 
the “adequacy of sufficiency of evidence led on a point and the inference of fact to he drawn 
from thesaid finding are within the exclusive jurisdiction of the Tribunal, and the said pomts 

cannot be agitated before a writ court.** 


The Court while refraining from giving any final definiUon of what is an error of law 
apparent on the face of the record, said : “What can be corrected by a writ h^ to be an 
error of law 1 but it must be -such an error of law as can be regarded as one which is appa¬ 
rent on the face of the record”**. In other words, “the impugned conclusion should be so 
plainly inconsistent with the relevant statutory provision that no difficulty is experienced 
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by the High Court in holding that the said error of law is apparent on the face of the 
record"®®. The error should be gross and palpable having resulted in failure of justice.” 

It is well-settled that where two views are possible, one of which has been taken by the 
subordinate tribunal and where long drawn process of reasoning is necessary to decide which 
view is correct, it is not a case of error apparent on the face of the record and the error can¬ 
not be quashed by certiorari'.^^ 


It may be emphasised here that a quasi-judicial order should be a speaking order, i. e., 
one giving reasons for it so as to tell the superior authority why the inferior authority made 
that order. Unless there is a speaking order, it is not possible to hold that there is an error 
of law apparent on the face of the record.® 


court issuing a writ of certiorari, as pointed out above, acts in exercise of a 
suoervisory and not appellate jurisdiction. One consequence of this is that the court will 
not review 6ndings of fact reached by the inferior court or tribunal even if they be erroneous. 
This is on the principle that a court which has jurisdiction to decide has jurisdiction to decide 
wrongly as well as rightly and when the legislature does not choose to confer a riglU of appeal 
against the decision, it would be defeating its purpose and policy, if a superior court were 
to rehear the case on the evidence and substitute its findings. The function of certiorari 
is to quash the offending order and not to substitute a new order in its place. "The Court 
issuine certiorari to quash, however, could not substitute its own decision on the merits or 
Eive directions to be compUed with by the court or tribunal. Its work was destructive : 
U simnly wiped out the order passed without jurisdiction, and left the matter tnere".*® The 
Court docs not interfere with the proceedings of a tribunal on a mere assertion that the dis¬ 
cretion has been exercised in a writ petition mechanically*® or arbitrarily, in the absence of 
specific particulars to support the allegation.*® 


VII Judicial orders passed by a High Court in or in relation to proceedings pending 
before it arc not open to be corrected by certiorari. Such orders can be coirectcd by appeal 
or revision as may be permissible. Accordingly, the Supreme Court is not competent to 
issue a writ of certiorari on a petition under Article 32 either by the party to the proceedings 
or bv a stranger on the plea that the order passed by the Court adversely affected his funda¬ 
mental rights. A writ is not an appropriate remedy to question a ludicial order or decree 

of a High Court.** 


Writ of Prohibition 


The following features of the writ of prohibition may be noted : <o) A writ of pro¬ 
hibition commands the court or tribunal to whom it is issued to refrain from doing something 
which it is about to do. It prevents a tribunal possessing judicial or <7tt<7ji-judicial powers 
from assuming or threatening to assume jurisdiction which it does not possess. Thus, the 
writ lies both for excess of jurisdiction and ab^nce of jurisdiction.** 
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(J?) Prohibition has much in common with certiorari, both in its scope and in the 
rules by which it is governed. Thus both these writs lie against a judicial or ^uarr-judicial 
body but not against an executive body. In Hari Vishnu Kamath v. S. Ahmad Ishaque*^, 
the Supreme Court said : 

Both the writs of prohibition and certiorari have for their object the restraining 
of inferior courts from exceeding their jurisdiction and they could be issued not merely 
to court, but to authorities exercising judicial or ^uaj-Ajudicial functions. 


(c) But there is one fundamental distinction between the two writs. They are issued 
at different stages of the proceedings. When an inferior court takes up for hearing a matter 
over which it has no jurisdiction, the person against whom the proceedings are taken can move 
the superior court for a writ of prohibition, and on that, an order will issue forbidding the 
inferior court from continuing the proceedings. On the other hand, if the court hears that 
case or matter and gives a decision, the party aggrieved will have to move the superior court 
for a writ oT certiorari, and on that, an order will be made quashing the decision on the ground 
of want of jurisdiction. Sometimes the two writs may overlap. Thus it may happen that in 
a proceeding before an inferior court a decision might have been passed, which does not 
completely dispose of the matter, in which case it might be necessary to apply both for cer¬ 
tiorari and prohibition —certiorari for quashing what had been decided, and prohibition 
for arresting the further continuance of the proceeding. Authorities have gone to this ex¬ 
tent that in such cases when an application is made for a writ of prohibition and there is no 
prayer for certiorari, it would be open to the court to stop further proceedings which are con¬ 
sequential on the decision. But if the proceedings have terminated then it Is too late to i^ue 
prohibition and certiorari for quashing is the proper remedy to resort to. Broadly speaking, 
a writ of prohibition will lie when the proceedings are to any extent pending and a writ of 
certiorari for quashing al ter they have terminated in a final decision.** In an iEnglish case , 
Lord Goddard, C. J., observed : 

It would not be at all desirable to lay down a definite rule when a person should 
go to the Tribunal or when he should come here for prohibition where the objection 

is that the Tribunal has no jurisdiction. For myself I should say that where 

there is a clear question of law not depending upon particular facts.. there is 

no reason why the applicant should not come direct to this court for proiiibition rather 
than v/ait to see if the decision goes against him in which case, he has to move for a 

certiorarL^’’ 


id) It is well-seitled that where proceedings of an inferior court or tribunal are partly 
within and partly without its jurisdiction, the prohibition will lie against doing what is m 
excess of jurisdiction. Where, therefore, the Collector of Customs has imposed mvahd 
conditions for release of gold on payment of the fine in lieu of confiscation, the High Court 
can issue a writ of prohibition prohibiting the customs authorities from enforcing the mvalid 

conditions.” 


(e) In R. v. County of London Quarter Sessions** one Stanley Arthur was bound do^ 
bv the Magistrate and was directed to enter into in his recognizance in the sum of £25 to be 
of good behaviour for a period of 12 months. He gave notice of appeal to the Quarter 
Sessions against this order. An application was moved to prohibit 

from hearing the appeal on the ground that no appeal was provided by law. It was held 
that no appcil would lie from the order of the Magistrate to the Quarter Sessions and a^rd- 
ingly the order of prohibition asked for was given in this case. Similarly, m R. V. Kent 
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Quarter Session^, one Syoncy Neill pleaded guilty to a charge and was convicted by a court 
of summary jurisdiction. He appealed against his conviction and sentence. Section . 36 
of the Criminal Justice Act, 1948, provided for an appeal, in case the accused person pleaded 
guilty or admitted the truth of the information, against his sentence only. Therefore, the 
appeal by Sydney Neill against his conviction was not competent. An application v.’as 
.made for a writ of prohibition prohibiting the Quarter Sessions from hearing the appeal. 
As the accused had pleaded guilty in the court of appeal and the Quarter Sessions had no 
jurisdiction to entertain the appeal in these circunistances, a writ of prohibition was issued. 
Where the Regional Transport Authority had no right under Section 62, Motor Vehicles 
Act, to entertain an application for a temporary permit when applications for new per> 
mits were still pending, the grant of temporary permits in these circumstances was beyond 
the power conferred upon the Regional Transport Authority and a writ of prohibition pro* 
hibiting the R. T. A. *from proceeding with the application for a temporary permit was 
issued. 

(/) In the ca.se of Bengal Immunity Company Limited v. State of Bihar^*^ thp Supreme 
Court observed that the existence of an alternative remedy may be more material in the con¬ 
text of a writ of certiorari^ but where an inferior tribunal is shown to have usurped jurisdic¬ 
tion which doe^ not belong to it that consideration is irrelevant and the writ of prohibition 
has to issue as of right.** 

Writ of Mandamus 

The features of the writ of mandamus may also be noted : (a) Mandamus is a judicial 
remedy which is in ti e form of an order from a superior coiut (in India the Supreme Court 
and the highest Court in each State) to any Government, court, corporation or public autho¬ 
rity to do or to forbear from doing some si>ecific act which that body is obliged under law 
to do or refrain from doing, as the case may be, and which is in the nature of a public duty 
and in certain cases of a statutory duty.** It will lie only when there is no other eouallv 
elfeclivc remedy.** 

(6) The applicant praying for titc writ of mandamus must show that he has a legal light 
to compel the opponent to do or refrain from doing something or, in the words of the Supreme 
Court, “there mu.st be tn the applicant a right to compel the performance of some duty cast 
on the opponent'***. The duly sought to oe ertforced must have three qualities. Firstly, 
it must be a duty of a public nature. A duty will be of a public nature if it is created by the 
provisions of the Constituiioti*^ or of a statute** or sonic rule of common law.** A duly 
cor.cspondiiig to a private riglu is not a duly wnich can be enforced by mandamus. An 
obligation which comes into existence by act of parties is not enforceable by a writ of manda- 
trots. Hence the writ of nuindanuis cannot be issued for enforcing obligations arising out 
of a contract.*® In T. Commissioner v. Stare o/Afoc/rc/i**, a contract was entered into bet¬ 
ween the petitioner and ttie Ciovernment. There was a threat of breach of contract on the 
part of the Government. The petitioner sought a writ of mandamus but the court refused 
holding that the v/rit is only granted to compel the performance of a duty of a public nature! 
Similarly, in denying the petitioner's right as Managing Agent there is no question of any 
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public duty involved, the matter being purely a private right between the petitioner on the 
one hand and the company on the other, based upon contractual relations which were in¬ 
corporated in the memorandum and the articles of association.^ Secondly, mandamus 
will not lie in regard to a merely ministerial act which an officer has to do in obedience to 
the orders of a superior.®* In Halsbury's Laws of England the law is stated thus : “The writ 
of mandamus will not be granted against one who is an inferior or ministerial officer, bound 
to obey the orders of a competent authority, to compel him to do something which is part 
of his duty in that capacity’’®*. Thirdly, the duty must be imperative and not a disCTetionary 
one ; in other words, mandamus will lie to compel the performance of an absolute duty. 
“The office of a maruiamus is to compel the performance of a plain and positive duty. It 
is issued upon the application of one who has a clear right to demand such performance, 
and who has no other adequate remedy”.*® Thus where there was a duty cast upon the 
Deputy Commissioner to pay the money due to the applicant as a pension, it was held that 
it was open to the applicant to enforce the duty by means of a writ of mandamus^*. In an 
English case®'', an application was made under the Company Law for the registration of a com¬ 
pany which the Registrar refused. The court issued a writ of mandamus to the Registrar as 
he had no power to refuse registration. Likewise, it has been held that mandamus will lie to 
compel the Commissioner of Income-tax to issue orders for the payment of amoudta certi¬ 
fied to be overpaid.®* In Damodar v. Co-operative Seeds Stores^*^ a writ of mandamus was 
issued to direct the Registrar of Co-operative Societies to refer a dispute touching the busi¬ 
ness of the society to arbitration which he was boimd to refer under the rules made under 
the Co-operative Societies Act, 1912. A mandamus would lie where the authorities threaten 
lo realise an illegal tax.** Where the Income-tax Officer had refused to carry out the clear 
and unambiguous directions which the Income-tax Appellate Tribunal had given to him by 
its final order in exercise of its appellate power in respect of an order of assessment made by 
him, mandamus will issue to compel the Income-tax Officer to carry out the directions.** 
Mandamus can be issued to a public authority to restrain it from acting under a law which 
has been declared unconstitutional.*® 


(c) No mandamus will lie where the duty is of a disc retiona ry nature. ( In an Orissa 
ca.se**, the publisher of a book applied for mandamus to co mpel the Director of Public In¬ 
struction to include her book in the list of books approved lor sciection lor schools. The 
writ was refused on the ground that the choice of text-books was a matter entirely in the 
discretion of the Director of Public Instruction the latter was under no legal duty to the 
applicant to include the book in the approved list^ In State of M. P. v. G. C. Mandawar**^ 
it was held that under Rule 44 of the Fundamental Rules the grant of dearness allowance 
at a particular rate is a matter of grace and not a matter of right and hence a writ against 
the Government for the grant of such allowance at a particular rate is not justified. For 
the same reason, no mandamus would lie to enforce administrative instructions without any 
statutory force, since no right can be founded on such instructions.** 


52. Firm A. Chettiar v. Kaleeswarar 

Mitlsy AIR 1957 Ma^ 309. 

53 . T. K. Singh v. Extra Assistant Com- 

missioner, AIR 1^56 Mani j 

54. Halsbury s Laws of England, (2nd 

Ed.) Vol. 9, p. 763. 

55. In the matter of Robert L. Cutting, 

94 US 14. 

56. Kr. Sri ViJeram Narain Singh v. 

Government of U. P-, AIR 1956 All . 

57. King V. Registrar of Corns., (1914) 

Q 1C R 1161 

58. R. V. /. F. Commissioner, (1888)21 

^^^ 59 '^’( 1 944)8 DLR 342. p 

60. Himmat Lai v. State of M. P., 


AIR 1954 SC 403 : 1954 SCR 1122. 

61. Bhopal Sugar Industries v. /. F. 
AIR 1961 SC 182: (1961) 1 SCR 

474. > 

62. Dwarkfx Prasad v. State of U. P., 
AIR 1954 SC 224: 1954 SCR 803. 

$%..>>^Maniula Manjari v. Director of 
Public Instruction, AIR 1952 Ori 344. 

64. AfR 1954 SC 493 : (1955) 1 SCR 

599. 

65. Raman df Raman v. State of Madras, 
AIR 1959 SC 694: 1959 Supp 2 SCR 
227 ; Slate of Assam v. AJit Kumar, AIR 1965 
SC 1196: (1965) 1 SCR 890; G. J. Fernan¬ 
dez V. State of Mysore, AIR 1967 SC 1753 : 
(1967)3 SCR 636. 



377 


Art. 226] 


THE STATES 


(</) As said above, the writ of man d a mus will not lie where the duty sought to be enforced 
is of a discretionaiy nature. But if on the true constrxiction of the statute cooferriDg the 
power the authority is under a duty to exercise a discretion the court may compel it by manda¬ 
mus to exercise it in one way or the other. Such would be the cases of power coupled with 
duty. A good illustration is furnished by the Privy Council decision in Alcock Ashdown 

& Co. V. Chief Revenue Authority**. Section 51(1) of the Income-tax Act. 1918. provided 
that: 


If, in the course of assessment under this Act.a question has arisen 

with reference to the interpretation of any of the provisions of this Act.the 

Chief Revenue Authority may, either on ite own motion or on a reference from any 
revenue officer subordinate to it, draw up a statement of the case and refer it. with its 
opinion thereon, to the High Court. 

The Privy Council held that although the word "may” simply conferred the power, it 
was, in the nature of the thing empowered to be done, coupled with a duty. Hence, 
if in any case there was a serious point of law to be considered. Section 51. clause (1)’ 
imposed a duty upon the Chief Revenue Authority to stote a case for the opinion of the High 
Court, and if he does not appreciate that there is such a serious point, it is in the power of 
the court to compel him and to order him to state the case.*’ 

(e) Normally, a writ of manda mus doe& not issue to ^or an orde r in the nature of manda¬ 
mus is not made, against a private mdividual. In Fraga Tools Corporation v. C. A. Imanual**^ 
it was observed by Shelat, J. that an application for mandamus will not lie for an order of 
re-instatement to an office which is essentially of a private character nor can such an appli¬ 
cation be maintained to secure performance of obligation owed by a company registered 
under the Companies Act towards its workmen or to resolve any private dispute. The 
Supreme Court held that if a writ of mandamus could not be against a company which is 
neither a statutory company nor one having public duties or responsibilities imposed upon 
it by a statute, no relief could also be given by granting a declaration on the ground of the 
agreement between the company and its workmen being illegal. (^Mandamus is an order 
which is made against a person directing him to do some particular thing specified in the 
order which appertains to his office as in the nature of a public duty**. ( In Sohan Lai v. Union 
of India"’*, a displaced person was ev icted in contravention of the excess provisions of Sec- W’l'S''' 
tion 3 of the Public Premises (Eviction) Act. It was held that a writ of mandamus can issue 
to the Union of India to restore possession of the property to him from which he had been 
evicted if the property was in the possession of the Union of India'. If. however, the pro¬ 
perty was in the possession of another displaced person and he was not in collusion with 

the Union of India or had no. knowledge that the eviction was illegal, a writ of mandamus 
could not be issued to him.) manaamus 

It is not necessary that the person or the authority on whom the statutory duty is im¬ 
posed need be a public official or an official body. A mandamus can issue, for instance to 
an official of a society to compel him to carry out the terms of the statute under or by which 
the society is constituted or governed and also to companies or corporations to carry out 
duties placed on them by the statutes authorising their undertakings. A mandamus would 

also lie against a company constituted by a statute for the purposes of fulfillintr nublic res¬ 
ponsibilities.^^ 
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(f) The special remedy provided in Article 226 is not intended to supersede completely 
the modes of obtaining relief by an action in a civil court or to deny defences legitimately 
open in such actions. The power to give relief under Article 226 is discretionary, and it Is 
specially true in the case of power to issue the writ of mandamus. It is not easy to lay down 
any rule for universal application. However, as a general rule it may be stated that if* there 
has been unreasonable delay, this extraordinary remedy of mandamus may not be made avail** 
able. Even if there is no such delay, and a prima facie triable issue as regards the availabi¬ 
lity of such relief cm the merits of grounds like limitation is raised, the court should ordi¬ 
narily refuse to issue the writ of mandamus. In both these kinds of cases, it will be sound 
use of discretion to leave the party to seek his remedy by the ordinary mod^ of action in a civil 
court and to refuse to exercise in his favour this extraordinary remedy.*'* 


(^) One of the conditions for the grant of the relief of mandamus is that there must be 
a demand for the relief and its refusal by the authority concerned.’* In Naubat Rai v. Union 
of India’’*, the petitioner who was in the service of the Military Farm Department and was 
removed from service by the departmental head applied for a writ of mandamus, but it was 
not shown that he had applied for re-instatement or that he even applied imder the rules 
against the order of removal and that such demand was denied. It was held that the appli¬ 
cation under Article 226 was not maintainable. The plea is not one of form but of substance, 
the reason for the rule being that the .party complained against should have known what 
it was that he was required to do and should have had the means and opportunity of con¬ 
sidering whether or not be should comply, and the court must be satisfied that the party 
complained against was determined not to do what was demanded. It is, however, sufiQcient 
if there is in substance a demand and refusal could be inferred from conduct. No particular 
form or language is necessary. But a demand is not required where it is manifest that it would 
be but an idle ceremony. Thus the prior institution of a suit by the applicant for an ixuunc- 
tion restraining the respondent from holding elections, and the contest made by the respon¬ 
dent for the grant of an interim iojunction in that suit was held to be a sufficient demand 
and refusal.’* The High Court of Allahabad, however, has held that the condition that there 
ought to be demand and refusal of relief before an application for mandanws is made ought 
not trv be considered an absolute legal bar to the application.’* 


(A) T he court to which the application for th^ issue of mandamus is made will not con¬ 
stitute itself a court of appeal from the decision of-ffie administrative authority and will not 
examine the correctness or otherwise of the decision .on merits.” While the court does not 
interfere with the exercise of administrative discretion, e. g., refusal to renew a licence,’* 
it will do so if there has been an illegal exercise of discretion. There is an illegal exerci^ 
of discretion where (O the order is made without,” or in excess of jurisdiction,** or (f'O 1* 


made mala fide*'^ or (ii7> the authority is influenced by extraneous considerations.** ^ 

The writ of man'iamus does not lie against any incorporate body and private indi¬ 
vidual. An ettr-h the Miirshidabad Institute of Technology is not a Govern¬ 
ment institution and therefore no writ lies against it.**^ -- 
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O') A writ of mandamus cannot issue to the State Legislature to prevent it from con¬ 
sidering a Bill which is alle^d to be in violation of the Constitution.*^ No court can issue a 
mandate to a Legislature to enact a particular law. Similarly no court can direct a sub¬ 
ordinate legislative body to enact or not to enact a law which it may be competent to enact. 
Also no court can give a direction to a government to refrain from enforcing a provision 
of law.*® 

(A) Though the writ of certiorari or prohibition will not issue against an executive 
authority, the High Courts have power to issue in a fit case an order prohibiting an executive 
authority from acting without jurisdiction.*** 

(/) Mandamus has very commonly been issued to restrain an administrative authority 
from merely committing an ui lra y/re a.act.** Likewise, it is issued to prevent the Government 
from enforcing an unconstitutional Act or notification.** 

(m) A writ of mandamus lies to secure the performance of a public or statutory duty 
in the performance of which the one who applies for it has a sufficient legal interest,** or 
whose rights are directly and substantially invaded and are in imminent danger of being 
invaded.** 


WRIT OP Quo Warranto 

We may note the following features of the writ of quo warranto : (a) The object of this 
writ is to prevent a person who has wrongfully usurped an office from continuing in that 
office.*' The writ calls upon the holder of the office to show to the court under what autho¬ 
rity he holds the office. If the court determines that the incumbent is holding the office in 
question illegally, it would pass the order of ouster which must be obeyed by him. In early 
times in England this writ was issued at the instance of the King against any subject who 
clainsed or usurped any office, franchise or privilege of the Crown to enquire by what autho¬ 
rity he supported his clatni' The writ of quo warrantOy however, fell into disuse and led to 
substitution of proceedings by way of information in the nature of quo warranto. Since that 
time there has been a tendency to extend the remedy. The remedy came to be available 
to private persons for usurpation of any office created by a charter or statute provided that the 
office was of a public nature and a substantive office. This remedy has been further 
simplified in England. In Section 9 of the Administration of Justice <Misc. Provisions) 
Act, 1938, (1-2 Geo VI, Ch 63) informations in the nature of quo warranto have been abo- 
Ibhcd. The High Court now grants an injunction restraining any person from acting in 
an office in which he is not entitled to act. 

(6) Before a citizen can claim a writ of quo warranto, he must satisfy the court that the 
office in question is a public office and is held by an usurper without legal authority and that 
necessarily leads to the enquiry as to‘whether the appointment of the said alleged usurper 
has been made in accordance with law or not.** In cases of transfers and appointments 
which have not been made according to law, writ of quo warranto cannot be as the 

occupation of these offices is not wrongful.** 
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(c) A public office will mean an office in which the public have an interest. It has been 
held that the office of Speaker of a Legislative Assembly is a public office, and a writ can issue 
to him to inquire by what authority he supported his claim to the office.** In G. D. Karkare 
V. T. L. Shevde^^y the petitioner applied to the High Court for the issue of a writ of quo war- 
ranto against the Advocate-General of the State on the allegation that he was guilty of intru¬ 
sion into the office of the Advocate-General, for at the date of appointment he did not possess 
the necessary qualifications prescribed by the Constitution for that office. It was held that a 
writ of quo warranto could issue as the office of the Advocate-General was of a public nature. 
Membership of the Privy Council, it has been held in an English case**, is an office for which 
the writ may issue. Likewise, it will lie to question the appointment of a Judge of a High 
Court.*’ In Shiam Sunder v. State of Funjab**^ on a writ of quo warranto, the offices of ten 
members elected to the Municipal Board were declared vacant because there had been no 
valid delimitation of constituencies. 

(rf) There could be no question of delay in presenting a petition for a writ of quo war¬ 
ranto in which the right of a person to function in a certain capacity is challenged because 
every day that the person so acts in that capacity a fresh cause of action arises.** 

<e) The issue of a writ of quo warranto is discretionary in nature and the petitioner is 
not necessarily entitled to the issue of a writ. Thus, where a person was holding a post for a 
long time and there was no complaint against him and the issue of a writ of quo warranto 
would have been vexatious, the High Court shall in its discretion refuse to issue a writ of 
quo warranto.^ The Calcutta High Court has held that acquiescence on the part of the peti¬ 
tioner may disentitle him to a writ of quo warranto.^ 

(/) The writ of quo warranto will not lie in respect of an office of a private nature.* In 
Jamalpur Arya Samaj v. Dr. D. Ram\ the petitioner moved the High Court for issue of a 
writ in the nature of quo warranto against the members of the Working Committee of the 
Bihar Raj Arya Pratinidhi Sabha—a private religious association. The Court refused the 
writ on the ground that a writ of quo warranto does not lie against an office of a private nature. 
In R. v. Mousley^ a writ was refused in respect of the office of the master of a hospital and 
free school, which institution was a private charitable foundation, and the right of appoint¬ 
ment to offices therein was vested in governors who were private and not public functionaries. 
The writ of quo warranto does not, for the same reason, lie for the purposes of examining the 
validity of a selection to a fellowship of a college.* Nor does it lie in respect of an office 
of a surgeon or physician of a hospital founded by private persons,’ nor in respect of the 
office of a committee man of the Licensed Victuallers’ Association.* Sirmlarly, member¬ 
ship of the managing committee of a private school is not an office of a public nature.* 

It is also necessary that the office in respect of which a writ of quo warranto is mov^ 
must be of a substantive character. The words “substantive character” mean an office in¬ 
dependently entitled.'* In other words, the officer must be an independent official and not 
merely one discharging the functions of a deputy or servant at the will and pleasure of others.** 
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(^) We have noted above that ordinarily the power under Article 226 is exercisable 
for the enforcement of a right or performance of a duty at the instance of the person-who 
has been personally affected. But an application for the writ of quo warranto challenging 
the legality of an appointment to an office of a public nature is maintainable at the instance of 
any private person, although he is not personally aggrieved or interested in the matter.” 
In G. D. Karkare v. T. L. Shevde^*^ the Nagpur High Court observed as below : 


In proceedings for a ™t of quo warranto the applicant does not seek to enforce 
any right of his as such nor does he complain of any non-performance of duty to him. 
What is in question- is the right of the non-applicant to hold the office and an order 
that is passed is an order ousting him from that office. 


Writ of Habeas Corpus 

As regards this writ also we may note its features as under : (a) It is a process by 
which a person who is confined without legal justification may secure a release from his con¬ 
finement. 


(6) The writ is, in form, an order issued by the High Court calling upon the person 
by whom a prisoner is alleged to be kept in confinement to bring such person before the court 
to let the court know on what ground the prisoner is confined. If there is no legal justi¬ 
fication for the detention, the party is ordered to be released. 


However, the production of the body of the person alleged to be unlawfully deUined 
is not essential before an application for a writ of habeas corpus can be finally heard and 
disposed of by the court. In Kanu Sanya! v. D. Darjeeling^*, Bhagwati, J. held that the 
production of the body of the person alleged to be wrongfully detained is ancillary to the 
main purpose of the writ in securing the liberty of the subject illegally detained. The most 
characteristic element of the writ is its peremptoriness, that is, a speedy and effective remedy 
for having the legality of detention of the person, enquired and determined by the court. 
The broad and general principles that regulate the exercise of jurisdiction to issue a writ in 
English Law do not require that the body of the pjcrson detained must be produced before 
the legality of the detention can be enquired into and determined by the court. In the United 
States the same practice is followed in an application for a writ of habeas corpus. 

(c) An application for habeas corpus can be made by any person on behalf of the pri¬ 
soner as well as by the prisoner himself, subject to the conditions framed by various High 
Courts. 

id') Every application for a writ of habeas corpus has to be accompanied by an affidavit 
stating the nature and circumstances of the restraint. 

(e) On an application for the writ the usual procedure is that if the court considers 
that a prima facie case for granting the prayer has been made out. it issues a rule nisi calling 
upon the opposite party lo show cause, on a day specified, why an order granting the writ 
should not be made. On the day so specified the court considers the sufficiency of the cause 
shown (technically called the “return*" to the writ of habeas corpus). If the cause shown 
or the return made by the jailor, or any person detaining the prisoner, discloses that the deten¬ 
tion is unjustified, the court will order immediate release of the detained person. This it 
does by making the rule nisi absolute which has the effect of setting the detenu free. If the 
detention is justified, the rule nisi shall be discharged. 


12. Biman Chandra v. Governor, W, 
Bengal, AIR 1952 Cal 799; Surendra Mohan 
V. Gopal Chandra, AIR 1952 Ori 359; 
pande v. Hyd. State, AIR 1955 Hyd 36; 
Rrjendrahitmar v. Government, AIR 1957 MP 


60 ; G. Venkateshwara Rao v. Govt, of A P 

AIR 1966 SC 828. ^ r-.. 

13. AIR 1952 Nag 330, 334. 

14. (1973) 2 see 674. 



382 


THB CONSTlTUnON OF INDIA 


[Part VI 


(/) Broadly speaking, a detention is not prima facie illegal if, the following conditions 
are satisfied : 

(i) The detention should be in accordance with the procedure established by Iaw.“ 
The expression “procedure established by law’* means that there must be a valid 
law permitting the detention of the accused and the procedure laid down by that 
law should have been strictly followed. 

(*7) It must not infringe any of the conditions laid down in Article 22. Thus a per^n 
who is not produced within 24 hours (excluding the time spent in journeying) 
of his arrest before a magistrate wiU be entitled to be released on a writ of habeas 

corpus. 

(iiO The legislature which enacts the law depriving a man of his personal liberty must 
be empowered to make that law under Article 246 relating to the distribution 

of legislative powers. 


In A K. Gopaian v. State^*^ the petitioner had claimed that the law under which he 
was detained was invalid since it infringed the provisions of Article 22 ^d Court 

for the issue of a writ of habeas corpus. The Court examined the validity of the Preventive 
Detention Act but held that the Act. except for one section (which could be severed from 
the rest of the Act), was valid and dismissed the writ petition. 

(e) A person is not entitled to be released on a petiUon of habeas corpus if there is no 
illegal restraint. “The question for a habeas corpus court is whether the subject is lawfully 
detained. If he is, the writ cannot issue, if he is not, it must issue. ” 


(A) A writ of habeas corpus will lie if the mala fides of the detaining authority arc esto^ 
lished or if detention is mala fide and is made for a coUateral or ulterior purpose. The 
burden of proving mala fides lies heavily on the petitioner.^ 

(!) Normally no writ of habeas corpus will lie in regard to a person who is undergomg 
imprisonmeron a sentence of a court in a criminal trial on the ground of the erroneousness 

of the conviction.*® 

A person has no right to present successive applications formas corpus to ^fferent 
T ^ rxf th<a came Court It has been held in England that an applicant for a 

wrif of hlbe^ corpus in a criminal case or matter, who has once been hc^d by a 

writ ot haoe ^ Division, cannot be heard agam, on a renewed apphcation made 

Court of the Qu^n s ^nen ^i^o by another Divisional Court of the same Divi- 

°^n^ts^^he d^is^on of ‘he Divisional Court is equivalent to the decision of aU the Judges 
Oueen*s Bench *» In a recent Full Bench case, Basni v. Additional Director of Con- 

tSn of Holdings** it has been held that if a writ petition is dismissed in limine and ^ 
sohdation . ^^balf whether or not a dismissal would constitute a bar would 

order is of the orden ^ order is on merits, it would be a bar ; if the 

order IhowTth^t the dismissal was for the reason that the petitioner was guilty of laches or 


16, AIR 1950 SC 27: 1950 SCR 

DO 

17 R. V. Home S^crelaryy Ex part* 

Greene. (1941) 3 All ER 104, 105. 

18 Gopaian v. State of Madras^ 

AIR 1950 SC 27: 1950 SCR 88. 

19 Prabhu Jfarain Singh v. Supdl.^ 
Central'jail. ILR (1961)1 All 427. 

20. Janardan Reddy v. StaU of Hydera- 

bod, AIR 1951 SC 217 : >9^' 

21. In re Prahlad AIR 1951 

Bom 25; P. L. ^***"^?' Y"sCR ^433* 

AIR 1967 SC 908: (1967) 1 SCR 433, 


Ghulam Sarwar v. Umon of India^ AIR 1967 
SC 1335: (1967) 2 SCR 271. 

22 . In rsrHasttngSf ( 195 ®) ^ 

625 and In re Hastings, (1959) 2 

454. Until these decisions, it had been 

taken on the authority of certain dicta m 
Eshugbai Eliko v. Government of Nigena, 
(1928) AC 459, that one whose applicaU^ 
for a writ of habeas corpus has been refus^ 
may apply not only to ev<^ 

of competent jurisdiction but also to every 

High Court judge in turn. 

23. AIR 1967 Punj 28. 
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that he had an alternative remedy, it would not be a bar except in certain cases. In other 
writs, where a relief asked for in a writ petition to the Supreme Court is similar tD that asked, 
for in appeal before the High Court, findings in appeal shall be binding in the writ petition 
on the principle of res Judicata.** In regard to the applicability of the rule of res Judicata 
to the writ of habeas corpus^ the Supreme Court has engrafted an exception to the effect that 
where the petitions had been rejected by the High Court, a fresh petition under Article 32 
would be competent,**^ 

(A:) The rule of English Law is that no appeal Kes against an order of discharge or a 
person on habeas corpus. In India there is no such bar and an appeal can lie to the Supreme 
Court under Articles 132, 133, 134 or 136 against an order granting oc rejecting the appli> 
cation, for issue of the writ.** 

(/) The writ of habeas corpus is an effective means of immediate release from imlawful 
detention, whether in prison or private custody. Physical confinement is not necessary to 
constitute detention. Control and custody are sufficient.*^ Thus if a child is forcibly kept 
apart from his parents, if a man is wrongfully kept in confinement as a lunatic, if a nun is 
alleged to be prevented from leaving her convent,—if, in short, any man, woman, or child 
is or is asserted on apparently^good grounds to be, deprived of liberty, the court will always 
issue a writ of habeas corpus to any one who has the aggrieved person in his custody to have 
such person brought to the court, and if he is suffering restraint ^tbout lawful cause, set 
him free.** 

(m) The Presidential order under Rule 359(1) does not debar the consideration of the 
preliminary question as to whether or not the detention in a partiouiar case relates to the 
E>efence of India Act, 1962 or rules made thereunder.** 

(n) If an application is made to the High Court fof the issue of a writ of habeas corpus, 
it would not be competent to the House to raise a preliminary objection Chat the High Court 
has no jurisdiction to entertain the application because the detention is by an order of the 
House. Article 226(1), read by itself, does not seem to Fwrmit such a plea to be raised.** 

*227, Power of saperinteadetice over all comtS' by the High Court.—Kl) 
Every High ^urt shall have superintendence over all courts and tribunals 
throughout the territories in relation to which it exercises jurisdiction. 

(2) Without prejudice to the generality of the foregoing provision, the 
High Court may— 

(а) call for returns from such courts ; 

(б) make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such courts ; and 

(c) prescribe forms in which books, entries and accounts shall be kept 
by the officers of any such courts. 

(3) The High Court may also settle tables of fees to be allowed to the 
sheriff and all clerks and officers of such courts and to attorneys, advocates 
and pleaders practising therein : 


24. Haji Esmaii v. CotripSient Officer, 
Lucknow, AIR 1967 SC 1244: (1967) 3 SCR 
134. 

25. GhuUtm Sarwar v. Union of India, 
AIR 1967 SC 1335: (1967) 2 SCR 271. 

26. R. V. Horn* Stcrotasy, Ex parU O* 
Bricn, (1923) 2 KB 361, 398. 

27. Cox V. Haikos, (1819)15 AC506. 

28. Dicey, law of the ConsiituSum, 
(IX E^.), p. 219; Venkataramamah Chetty v. 


Pappamah, AIR 1948 Mad 103; J^okd. 
Ikram Hussain V. StaU of U, P., AIR 1964 
SC 1625. 

A Manokar v. State of Bihar, 

AIR 1966 SC 740: (1966) 1 SCR 709. 

20. In re Powers, Privileges, and Immuni- 
tw of the State Legulatures, (1965) 1 SCR 
413: AIR 1966 SC 745. 

* Art. 227 shall not apply to the 
State of Tammii and Kashmir. 
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Provided that any rules made» forms prescribed or tables settled under 
clause (2) or clause (3) shall not be inconsistent with the provision of any law 
for the time being in force, and shall require the previous approval of the 
Governor. 


(4) Nothing in this article shall be deemed to confer on a High Court 
powers of superintendence over any court or tribunal constituted by or under 
any law relating to the Armed Forces. 


High Court’s power of superintendrace.—^This article confers the power of superin¬ 
tendence over the inferior courts and tribunals in the State. The power of superintendence 
conferred by Article 227 is in addition to the power conferred upon the High Courts to control 
inferior courts or tribunals through writs under Article 226. The supervisory jurisdiction 
extends to keeping the subordinate tribunals within the limits of Chat authority and ensuring 
that they obey the law.*‘ 


The material part of Article 227 substantially reproduces the provisions of Section 107 
of the Government of India Act, 1915. except that the power of superintendence has been 
extended by the article to tribunals also. The preponderance of judicial opinion in India 
was that Section 107, which was similar in terms to Section 15 of the High Courts Act, 1861, 
gave a power of judicial superintendence to the High Court apart from and independent of 
the provisions of the law conferring revisional jurisdiction on the High Courts.** Section 
107 was reproduced in Section 224 of the Government of India Act, 1935, with a sub-section 
(2) which expressly barred the High Courts* power of judicial interference. By reason of 
sub-section (2) it was held that Section 224, Government of India Act, 1935, had no appli¬ 
cation to legal proceedings and did not confer any fresh revisional jurisdiction and that it only 
conferred powers of an administrative character,** The present Constitution omits sub¬ 
section (2) of Section 224 of the Government of India Act, 1935. 


The power of superintendence under Article 227 is of an administrative as well as judicial 
nature.** If necessary the High Court can interfere with the administrative orders of inferior 
courts.** Thus an order made under Section 36 of the Legal Practitioners Act declaring a 
person to be a tout is made in exercise of administrative jurisdiction and will be open to revi¬ 
sion under Article 227.** Judicial orders not only of “courts** in the ordinary sense but 
also of “tribunals** are amenable to the supervisory jurisdiction of the High Court, and it is 
in regard to the orders of tribunals that the power of the High Court has very frequently 
been invoked. Under this article the following principles with reference to the exercise of 
superintending power over judicial orders may be laid down : 

(o) The power under the article can be exercised even in those cases in which no appeal 
or revision lies to the High Court.** _ 

{b) The power should not ordinarily be exercised if any other remedy is available to 
the aggrieved party, even though the pursuing of that remedy may involve some inconvenience 

or delay.*’ 


31 State of Gujarat v. Vakhat Singhji 
Vajesinghji VeghelUy AIR 1968 SC 1;^?. 

32. Sholapur Munxcxpality v. Tuljaramy 
AIR 1931 Bom 582; Emperor v. JamruxdaSy 
air 1937 Bom 153; Manmath Nath v. 

Emperory 37 Cal WN 201. rr n 

33. Sakai Sardar v. Issue Das, ILR 

(1941) 2 C?l 336 ; Basudet>\ ^4 


Cal WN 626. 

34. Ram Roop v. Bishwa Nath, AIR 
. 1958 All 456, 459. 

35. Mohd. Abdul Latif v. Secretary, Bar 
Association, AIR 1947 Lah 313. 

36. Ram Roop v. Bishwa Nath, AIR 
1958 All 456. 

37. Ibid. 
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M Under Article 227 the power of interference is limited to seeing that the mbunal 
funCio^tSn^e limits of its authority.- The principal grounds for «terference, 

therefore, would be : 

(/) want or excess of jurisdiction,** 

(j7) failure to exercise jurisdiction,*® 

(iVO violation of procedure or disregard of principles of natural justice." and 
(iV) error of law apparent on the face of the record. 

(rf) In exercising the supervisory power the High ^oes not act as an ap^Mate 

tribunal It will not review or re-weigh the evidence upon which the determination of the 
inferior tribunal purports to be based or to correct errors of law in the decision, to D N. 

Ranerii w F F the question was whether on the facts of the case t^ dismssal 

em^oyee was wr'ongiul or justified. The Supreme Court held that the High ^urt 
could not interfere with the decision of the tribunal. A mere wrong decision with nothmg 
more is not enough to attract the junsdiction under Article 227. 

(e) Article 227 does not invest the High Court with an unlimited prerogative *o inter¬ 
fere in Lses where wrong decisions have been arrived at by judicial or 9 ^i-judicial tribunals 
niifestion of fact or law ** In the words of the Supreme Court, Unless there was grave 

violation .of law, calling for interference, it is not for the 

High Court under Articles 226 and 227 of the Constitution to interfere The power^there- 
for^ i?tr^ used sparingly and only in exceptional cases." The Supreme Court in 

Shtgh V. Amar Nath*' observed as follows : 

This power of superintendence conferred by Article 227 is. as pointed out by 
Harries C J in AIR 1951 Cal 198, to be exercised most sparingly and only in appro¬ 
priate ck^ in order to keep the subordinate courts within the bounds of their authority 

and not for correcting mere errors. 

(/) The law declared by the High Court is binding on its subordinate courts as well 
as on administrative tribunals in the SUte.** 

All courts and tribunals.—The administrative and judicial control of the HighvCourt 

is not onlyTver courts Flrictly so called but also over (ribunals which are not courts m the 
IS not only o regarded as tribunals for the purposes of Article 

22 Tr^he wo^d^^tribun^^ used in Article 136 also and it will be re^onable to 

the exoression has the same meaning in both the articles. Under Article 136. 
rbod^dealing with matters affectiug the rights of citizens will be regarded as a tribunal if 
ft is under the duty to act judicially and is invested with the trappings of a court-such as 
authority to determine matters in cases initiated by parties sitting in public, power to compel 
Attendance of witnesses and to examine them on oath, duty to follow fundamental rules of 
Avidence (though not strict rules of the Evidence Act), provision for imposmg sanctions 
f y way of imprisonment, fine, damages or mandatory or prohibitory orders to enforce obe¬ 
dience to their commands. The list is iUustrative ; some, though not necessarily all such 


J^astTidfct ^< 2 th Both v. CoTTimt* Hilts 
AIR 1^58 sc 398: 1958 SCR 12W. 
39 Gulab Singh v. Collector of^Earrukha- 

bad, AIR 1953 All 585. 

40. . Waryam Singh v. Amarnath, AIK 

1954 SC 215 : 1954 SCR 565 

41. Narayandeju v. Labour Appellate 

Trihiinat AIR 1957 Bom 142. 

i?. AIR 1953 SC 58 : 1953 SCR 302. 

43 Visalakshmi v. Anjanuyatu Chettt, 

AIR 1958 Mad 242. 

44. Shitab Singh v. Suraj Balt, AIK 

1952 All 750. 


45. D. N. Banerji v. P. R. Mukherjee, 
AIR 1953 SC 58, 59; 1953 SCR 302. 

46. Ram Roop v. Bishwa Nath, AIR 
1958 All 456. 

47. AIR 1954 SC 215: 1954 SCR 565; 
Nagendranath Bora v. Commissioner of Hills 
Division, AIR 1958 SC 398; fijabai 
Vithalrao Gajrt v. Pathan Khan, (1970) 2 SCC 
717 ; AIR 1971 SC 315 ; B.Misra v. B. Dixit, 
(1973) I SCC 446 : AIR 1972 SC 2466. 

48. East India Commrl. Co. v. Collector, 
AIR 1962 SC 1893: (1963) 3 SCR 338. 
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trappings will, ordinarily, make the authority which is under a duty to act judicially a **tri- 
bunal**.** 

The following are authorities the High Courts have held to be courts or tribunals for 
purposes of Article 227 : 

(a) The Commissioner acting as the appellate authority under the Motor Vehicles 
Act** 


(6) Election tribunals set up under the Representation of the People Act. 1951*^ 

(c) Rent Control Authority** 

(d) Industrial Tribunal** 

(e') Custodian of Evacuee Property** 

(/) Panchayat Courts** 

iff') Debt Conciliation Officer** 

(A) Deputy Registrar under the Co-operative Societies Act*^ 

(/) Authority under the Payment of Wages Act, 1936** 

(y) Commissioner of Religious Endowments under the Orissa Hindu Religious En¬ 
dowments Act.** 


Article 226 and Article 227*—We have noted above that under Article 226, among other 
writs, the High Court is empowered to issue the writ of certiorari to judicial or ^aori-judicial 
authorities. Under Article 227 the High Court also exercises the power of judicial inter¬ 
ference with orders of a judicial or ^uor^judicial nature. However, there are three impor¬ 
tant points of difference between the two provisions. Firstly, a writ of certiorari will only 
quash the orders of the inferior court or tribunal, but under Article 227 the High Court may 
quash the order as well as issue further directions in the matttf.. In Ifari Vishnu Kamath 
V. S. Ahmad Ishaque*'^, the Supreme Court said : ‘‘While in a certiorari under Aucticle 226 the 
High Court can only annul the decision of the tribunal, it can, under Article 227, do that, 
and also issue further directions in the matter**. Secondly, under Article 226 the power of 
interference may extend to quashing an impugned c^der on the ground of a mistake appa¬ 
rent on the face of the record, but under Article 227 the power of interference is l imi ted to 
seeing that the tribunal functions within the limits of its authority.** Thirdly, the power 
under Article 226 wilJ only be exercised where the party affected moves the court, while the 
superintending power under Article 227 can also be exercised, it appears, at the instance of 
the High Court itself. 


*‘228, Transfer of certain cases to High Comt.—^If the High Court is 
satisfied that a case pending in a court subordinate to it involves a .substantial 
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AIR 1953 SC 58: 1953 SCR 302. 
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• Art. .228 shall not apply to the 
State of Jammu and Kashmir. 
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question of law as to the interpretation of this Constitution the determination 
of which is necessary for the disposal of the case, it shall withdraw the case 
and may— 

(а) either dispose of the case itself, or 

(б) determine the said question of law and return the case to the court 
from which the case has been so withdrawn together with a copy 
of its jud gm ent on such question, and the said court shall on receipt 
thereof proceed to dispose of the case in conformity with such 
judgment. 

The object of this article is to make in the State the High Court the sole interpreter of 
the Constitution and at the same time to prevent it from being made a forum for academic 
discussions on constitutional questions. It is not that the subordinate courts have no juris¬ 
diction to interpret the Constitution. But in order to have most competent decisions on 
constitutional quesrions and to maintain uniformity in interpretation, the provision has been 
made in this article. 


For Article 228 to apply, three conditions must exist. They are— 

(а) A case must be pending in a court subordinate to the High Court. If the case 
has been dismissed or disposed of already. Article 228 will not apply. 

(б) The High Court must be satisfied that it involves a substantial question of law 
as to the interpretation of the Constitution. A mere frivolous allegation that such 
a question is involved will not do. 

(c) The High Court must be satisfied that the determination of that question is neces¬ 
sary for the disposal of the case. If the suit can be disposed of on the other ques¬ 
tions raised. Article 228 will not apply.** 


If the above conditions are fulfilled, the High Court may withdraw a case to its own 
file and dispose it of itself or only determine the constitutional issue and return the case 
to the subordinate court with a copy of its judgment. The subordinate court will then pro¬ 
ceed to dispose of the case in conformity with the judgment of the High Court on the 

constitutional issue. 

It will be noted that Article 228 only applies where a case is pending in a court sub¬ 
ordinate to the High Court. No such power has been conferred on the High Court in respect 
of cases pending before a tribunal which is not a court in the strict sense of the term."* 

By amendments made in 1951 in Section 113, Civil Procedure Code, and Section 432 
of the Code of Criminal Procedure. 1898**. it has been made obligatory on the lower courts 
to state a case for the opinion of the High O urt in all cases where the v;>e^ of a Icjgislativc 
enactment is questioned for the first time before them. The proviso added to Section 113, 
Civil Procedure Code, runs as follows : 

Provided that where the court is satisfied that a case pending before it involves 
a question as to the validity of any Act. Ordinance or Regulation or of any provision 
contained in an Act. Ordinance or Regulation, the determination of which is necess^ 
for the disposal of the case, and is of opinion that such Act. Ordinance, Regulation 
or provision is invalid or inoperative, but has not been so declared by the High Court 
to which that Court is subordinate or by the Supreme Court, the Court shall state a case 
setting out its opinion and the reasons therefor and refer the same for the opinion of the 
High Court. 


62. R^rruiswomi v* Madras R* E, Ctfitral Cooperativs Bank Ltd*^ AIR 1967 SC 

Boosd^ AIR 1952 Mad 20, 21. 1494: (1967) 3 SCR 163. 

Thakut jfugut Kishors v* TTie S, 64. Section 395, Cr. P. C., 1973. 
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For Section 432 of the Code of Criminal Procedure a new section was substituted by 
the Codes of Civil and Criminal Procedure (Amendment) Act, 1951. The corresponding 
Section 395 of the new Cr. P. C., 1973 reads : 

(1) Where any Court is satisfied that a case pending before it involves a question as to 
the validity of any Act, Ordinance or Regulation or of any provision contained 
in an Act, Ordinance or Regulation, the determination of which is necessary for 
the disposal of the case, and is of opinion that such Act, Ordinance, Regulation 
or provision is invalid or inoperative, but has not been so declared by the High 
Court to which that Court is subordinate or by the Supreme Court, the Court 
shall state a case setting out its opinion and the reasons therefior and refer the same 
for the decision of the High Court. 

Explanation. —In this section “Regulation” means any Regulation as defined in the 
General Clauses Act, 1897, or in the General Clauses Act of a State. 

(2) A Court of Session or a Metropolitan Magistrate may, if it or he thinks fit in any 
case pending before it or him to which the provisions of sul>>section (1) do not 
apply, refer for the decision of the High Court any question of law arising in the 
hearing of such case. 

(3) Any Court making a reference to the High Court under sub-section (1) or sub¬ 
section (2) may, pending the decision of the High Court thereon, either commit 
the accused to jail or release him on bail to appear when called upon. 

Under Section 225 of the Government of India Act, 1935, there was a provision for 
withdrawing a case from a subordinate court to the High Court. That section runs as 
follows : 

If on application made in accordance with the provisions of this section a High 

Court is satisfied that a case pending in an inferior court, being a case which the High 

Court has power to transfer to itself for trial, involves or is likely to involve the question 

of the validity of any Dominion or Provincial Act, it shall exercise that power. 

The present article differs from Section 225 of the Government of India Act, 1935, in 
four respects. Firstly, it is not necessary under Article 228 that the case pending in the sub¬ 
ordinate court should be one which the High Court has power to transfer under Section 24, 
Civil Procedure Code, or Section 226 of the Criminal Procedure Code, 1898. Secondly, 
under Section 225, a High Court could transfer to itself only a case which involved a question 
of the validity of any Federal or Provincial Act. Thirdly, there was no provision under 
Section 225 for deciding only the issue of the validity of the impugned Act ; the High Court 
had to decide the whole case. Fourthly, the power of the High Court was exercisable only 
on an application of transfer made to it by the Advocate-General for the Federation or the 
Advocate-General for the Province. 

^229. Officers aod servants and the expenses of High Courts.—(1) Ap¬ 
pointments of officers and[servants of a High Court shall be made by the Chief 
Justice of the Court or such other Judge or officer of the Court as he may 
direct : 

Provided that the Governor of the Statef* * * may by rule require 
that in such cases as may be specified in the rule no person not already attached 
to the Court shall be appointed to any office connected with the Court save 
after consultation with the State Public Service Commission. 

(2) Subject to the provisions of any law made by the Legislature of the 
State, the conditions of service of officers and servants of a High Court shall 

• Art. 229 shall not apply to State Court has its principal seat’* by the 

of Tammu and Kashmir. Constitution (Seventh Amendment) Act, 

t The words “in which the High 1956, S. 29 and Schedule. 



THE STATES 


389 


Art. 2301 


be such as may be prescribed by rules made by the Chief Justice of the Court 
or by some other Judge or officer of the Court authorised by the Chief Justice 
to make rules for the purpose : 

Provided that the rules made under this clause shall, so far as they relate 
to salaries, allowances, leave or pensions, require the approval of the Governor 

of the Statet* * * 

(3) The administrative expenses of a High Court, including all salaries, 
allowances and pensions payable to or in respect of the officers and servants 
of the Court, shall be charged upon the Consolidated Fund of the State, and 
any fees or other moneys taken by the Court shall form part of that Fund. 

This article is analogous to Article 146 relating to the Supreme Court of India. Article 
229 confers exclusive power not only in the matter of appointments, but also with regard to 
prescribing the conditions of service of officers and servants of a High Court, by rules on 
the Chief Justice of the High Court. It is not subject to any legislation of the State Legislature, 

except only in respect of the conditions of service. In the matter of appointments even the 
Legislature cannot abridge or modify the powers conferred on the Chief Justice under Article 
229(1). The approval of the Governor is confined only to such rules as relate to salaries, 
allowances, leave or pension. This is because the finances have to be provided by the 
government. All other rules in respect of conditions of service do not require his approval. 
In A/. Gurumoorthy v. A. G., Assam^^, the Supreme Court held that after the government’s 
sanction for the post of selection grade Stenographer-ci/m-Secretary to Chief Justice, there 
was no legal justification or warrant for the withholding of the pay-slips under the directions 

of the government. 

Article 229(1) which in terms vests the power of appointment in the Chief Justice is 
equally effective to vest in him the power of dismissal notwithstanding that no specific rules 
have been made in this behalf. It is well-recognised that a statutory functionary exercis¬ 
ing such a power cannot be said to have delegated his functions merely by deputing a res¬ 
ponsible and competent officer to enquire and report. That is the ordinary mode of exer¬ 
cise of any administrative power, as the ultimate responsibility for the exercise of such powers 
is that of the statutory functionary- However, a functionary who has to decide an adminis¬ 
trative matter, should give an opportunity to show cayse and an enquiry stimulating judicial 
standards shall have to proceed in the exercise thereof.®* 

*[tt230. Extension of jurisdiction of High Courts to Union territories.— 
(1) Parliament may by law extend the jurisdiction of a High Court to, or ex¬ 
clude the jurisdiction of a High Court from, any Union territory. 

(2) Where the High Court of a State exercises jurisdiction in relation to 
a Union territory,— 

(a) nothing in this Constitution shall be construed as empowering 
the Legislature of the State to increase, restrict or abolish that 
jurisdiction ; and 

(b) the reference in Article 227 to the Governor shall, in relation to 
any rules, forms or tables for subordinate courts in that territory, 
be construed as a reference to the President.] 


This article enables Parliament to confer on a High Court of a State jurisdiction over 
any Union Territory. Parliament has also power under this article to make a law abolish- 


t The words **in which the High 
Court has it principal seat” omitted by the 
Constitution (Seventh Amendment) Act, 
1956. S. 29 and Schedule. 

65. (1971) 2 see 137. 

66 . Pradyat Kumar v. C. J. of Calcutta, 
AIR 1956 SC 285: (1955) 2 SCR 1331. 


•. Arts. 230 and 231 subi. by the 
Constitution (Seventh Amendment) Act, 
1956, S. 16 for the original Arts. 230, 231 
and 232. 

tt- Art. 230 shall not apply to the 
State of Jkmmu and Kashmir. 
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iog or restricting the extra-State jurisdiction exercisable by a High Court over a Union Terri¬ 
tory. But this article does not empower Parliament to exclude the jurisdiction of the 
High Court of a State from any area within the State.*^ 


t[231. Establishment of a common High Court for two or more States.— 

(1) Notwithstanding anything contained in the preceding provisions of this 
Chapter, Parliament may by law establish a common High Court for two or 
more States or for two or more States and a Union territory. 


(2) In relation to any such High Court,— 

(а) the reference in Article 217 to the Governor of the State shall be 
construed as a reference to the Governors of ail the States in relation 
to which the High Court exercises jurisdiction ; 

(б) the reference in Article 227 to the Governor shall, in relation to 
any rules, forms or tables for subordinate courts, be construed 
as a reference to the Governor of the State in which the subordinate 
courts are situate ; and 

(c) the references in Articles 219 and 229 to the State shall be construed 
as a reference to the State in which the High Court has its principal 
seat : 

Provided that if such principal seat is in a Union territory, the references 
in Articles 219 and 229 to the Governor, Public Service Commission, legis¬ 
lature and Consolidated Fund of the State shall be construed respectively as 
references to the President, Union Public Service Commission, Parliament 
and Consolidated Fund of India.] 


Chapter VI— Subordinate Courts 

^233, Appointment of district judges.—(1) Appointments of persons 
to be, and the posting and promotion of, district judges in any State shall be 
made’by the Governor of the State in consultation with the High Court exer¬ 
cising jurisdiction in relation to such State. 

(2) A person not already in the service of the Union or of the State shall 
only be eligible to be appointed a district judge if he has been for not less than 
seven years an advocate or a pleader and is recommended by the High Court 

for appointment. 

The appointment, posting and promotion of district judges will be made by the Gover¬ 
nor in consultation with the High Court. The exercise of the power of appointment by 
the Governor is conditioned by his consultation with the High Court which means that he 
could only appoint a person to the post of District Judge in consultation with the High Court. 
This mandate can be disobeyed by the Governor in two ways, directly by not consulting the 
High Court and indirectly by consulting the High Court and also other persons. In Chandra 
Mohan v. State oj V. P.**, the appellant belonged to the U. P. Civil Service (Judicial Branch) 
and was a District Judge. Certain selections to the higher judicial ser/ices of U. P. were 
challenged by the appellant as unconstitutional and he brought an application for a writ 
for prohibiting appointments pursuant thereto. The Selection Committee was constituted 
by the Governor acting on the advice of the Government under rules framed under Article 
309 Under these rules, the Governor appointed a Selection Committee for selecting candi- 


67. 

40(2). 

t 


E. g.f Andhra State Act, 1953 S. 


Supra note 
Arts. 231 


p. 389. 

and 233 shall not 


apply to the State of Jammu and Kashm ir. 

68 . AIR 1966 SC 1987 ; (1967) 1 SCR 
77. See also ChandramcuUshwer Prasaa v. 
Patna High Court, (1969) 3 SCO 56. 
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dates on the basis of qualificatioDS indicated by the Governor. The Selection Committee 
sent a list of selected candidates to the High Court for consideration and thereupon the 
Governor made appointments. It was contended that (/) consultation with the Selection 
Committee by the Governor contravenes Article 233(1) of the Constitution ; and (//) the 
Governor has no power to appoint District Judges from judicial officers as they are not the 
members of “judicial service*’. 

The Supreme Court held that the object of consultation with the High Court being 
ip know better about the suitability of the candidates, the mandatory provision was violated 
by consulting an authority which had no place in the constitutional provision at all under the 
rules. The real selection was done by the Selection Committee and the High Court was 
practically reduced to the position of a transmitting authority of the list of suitable candi¬ 
dates for appointment prepared by the Selection Committee. As to the second, Chief 
Justice Subba Rao pointed out that there are two sources of recruitment, namely : (/) service 
of the Union or the State ; (/Y) members of the Bar. The said judges from the first source 
are appointed in consultation with the High Court and those from the second source are 
appointed on the recommendation of the High Court. It was held that although the term, 
“Judicial Service” has not been exhaustively defined, it is certainly intended that the post of 
District Judge cannot be filled by persons in the executive service of the State, namely, the 
judicial officers, who belong to the executive branch of the Government, though they per¬ 
form certain revenue and magisterial functions. In arriving at this conclusion, Subba Rao, 
C. J. referred to the histoi*y of the State services and the underlying doctrine of separation 
of powers. 

Direct appointment from among the members of the Bar to the post of a District Judge 
is permissible if the following two conditions are satisfied : (i) he must be an advocate or 
pleader of not less than seven years* standing, and (i7) the High Court should reconxmend 
his appointment. 

It has been held that the word “posting” in clause (1) means the assignment or job and 
not placing incharge of a station or court. Accordingly, the transfer of a District Judge 
does not come within the purview of clause (!).“• * 

By reason of the definitions given in Article 236, the expression ’Judicial Service* means 
a service consisting exclusively of persons intended to fill the post of District Judge and other 
civil judicial posts inferior to the District Judge and the expression ’District Judge* includes 
among others an Additional District Judge and an Additional Sessions Judge. The pro¬ 
motion of persons belonging to the Judicial Service but holding post inferior to a District 
Judge vests in the High Court under Article 23S. Therefore, the promotion of persons to 
be Additional District Judges or Additional Sessions Judges is not vested on the High Court. 
This is the function of the Governor under Article 233.’® 

Although the appointment of a person to be a District Judge rests with the Governor, 
yet he cannot make the appointment on his own initiative and must do so in consultation with 
the High Court. The underlying idea of Article 233 is that the Governor should make up 
his mind after there has been a deliberation with the High Court. The High Court is the 
body which is intimately familiar with the efficiency and quality of officers who are fit to be 
promoted as District Judges. The High Court alone knows their merits as also their de¬ 
merits. This does not mean that the Governor must accept whatever advice is given by the 
High Court. But the Article does require that the Governor must obtain from the High 
Court its views on the merits or demerits of persons among whom the choice of promotion 
is to be limited.’®® 


69. State of Assam v. Ranga Mohammad^ 
AIR 1967 SC 903 : (1967) 1 SCR 454. 

70. State of Assam v. Kuseswat Saihia^ 
(1969) 3 see 505. 


70a. ChandramouUshwar Prasad \-. Patna 
High Court, (1969) 3 SCC 56 : (1970) 2 SCR 
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♦[t233A. Validation of appointments of, and judgments, etc., delivered 
by, certain district judges.—Notwithstanding any judgment, decree or order 

of any court,— 

(a)(/) no appointment of any person already in the judicial service of 
a State or of any person who has been for not less than seven 
years an advocate or a pleader, to be a district judge in that State, 

and 

(/7) no posting, promotion or transfer of any such person as a district 
judge, 

made at any time before the commencement of the C^stitution 
(Twentieth Amendment) Act, 1966, otherwise than in accordance with 
the provisions of Article 233 or Article 235 shall be deemed to be lUegal 
or void or ever to have become illegal or void by reason only of the 
fact that such appointment, posting, proinotion or transfer was not 
made in accordance with the said provisions ; 

(b^ no jurisdiction exercised, no judgment, decree, sentence or order 
passed or made, and no other act or pro^eding done or taken, 
before the commencement of the Constitution (Twentieth Amend¬ 
ment) Act, 1966 by. or before, any person appointed, posted, 
promoted or transferred as a district judge m any State othe^^ 
than in accordance with the provisions of Article 233 or Article 
235 shall be deemed to be illegal or invalid or ever to have become 
illegal or invalid by reason only of the fact that such appointment, 
poking, promotion or transfer was not made in accordance with 

the said provisions.] 


t234. Recruitment of persons other than district judges to the judicial 

service.— Appointments of persons other than district judges to the Judicial 

o qVi^II be made by the Governor of the State in accordance 

wUhTules mld^by him in that behalf after consultotion with the State ^bUc 
Service Commission and with the High Court exercising jurisdiction in relation 

to such State. 

siu-s r”—. H«, co„... «p...« ....I- 

Commission. 


t235 Control over subordinate courts.—The control over district courts 
courts subordinate thereto including the posting and promotion of, and 
grant of leave to, persons belonging to the judicial service of a State and 
K «r.v nnst inferior to the post of district judge shall be vested in the 

High Courf but nothing in this article shall be construed as taking away from 
^ ^ anv right of appeal which he may have under the law regular 

any ^ h? service or as authorising the High Court to deal with 

him otherwfse than in accordance with the conditions of his service prescribed 
under such law. 



• Ins. by the Constitution 
Amendment) Act, 1966, S. 2. 


(Twentieth 
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It ^ been held in State of West Bengal v. Nripendra Nath Bagchi^^, that the word 
“conUor* in Article 235 includes disciplinary jurisdiction as well. The question that fell 
for decision in that case was whether the Government of West Bengal was competent to 
institute disciplinary proceedings against an Additional JDistrict and Sessions Judge. The 
Court held that it had no such jurisdiction and it was the High Court alone which was com¬ 
petent to exercise disciplinary powers against a District Judge. In State of Assam v. Ranga 
Mohammad"**^ the point that arose for decision was as to who was the authority to transfer 
a District Judge, the State Government or the High Court ? In that case, the State Govern¬ 
ment ordered the transfer of district jpdges without consulting the High Court. It was held 
that the transfer of district judges already appointed or promoted and posted to the cadre 
was outside the power of the Governor and had to be made by the High Court as a part of 
the control vested in it by Article 235. In justification that the power of transfer should vest 
in the High Court, the Court said : 

The High Court is, in the day-to-day control of courts and knows the capacity 
for work of individuals and the requirements of a station or court. A High Court is 
better suited to make transfers than a Minister. For. however well meaning a Minister 
may be. he can never po^ess the same intimate knowledge of the working of the judi¬ 
ciary as a whole and of individual judges as the High Court.’* 

The persons although included in the judicial service of the State, cannot without the 
consent of the High Court be posted to administrative posts. 

Under Article 235, the power of promotion of persons inferior to that of the District 
Judge is in the High Court. In Thakur Jugal Kishore v. Sitamarhi C. C. Bank Ltd.'** the 
Supreme Court held that the power to confirm promotions of such persons is also in the 
High Court. 

*236. Interpretation.—In this Chapter— 

(а) the expression “district judge” includes judge of a city civil court, 
additional district judge, joint district judge, assistant district judge! 
chief judge of a small cause court, chief presidency magistrate, 
additional chief presidency magistrate, sessions judge, additional 
sessions judge and assistant sessions judge ; 

(б) the expression judicial service** means a service consisting exclu¬ 
sively of persons intended to fill the post of district judge and other 
civil judicial posts inferior to the post of district judge. 

*237. Application of the provisions of this Chapter to certain class or classes 
of magistrates.—The Governor may by public notification direct that the fore¬ 
going provisions of this Chapter and any rules made thereunder shall with effect 
from such date as may be fixed by him in that behalf apply in relation to any 
class or classes of magistrates in the State as they apply in relation to persons 
appointed to the judicial service of the State subject to such exceptions and 
modifications as may be specified in the notification. 

This article enables the Government to implement the separation of Judiciary from 
the Executive. At present, the administrative control over the district and subordinate 
magistrates vests in the State Government. Promotions and other matters concerning the 


71. AIR 1966 SC 447: (1966) I SCR 

771. 

72. AIR 1967 SC 903: (1967) 1 SCR 

454 

*73. /Aid , p. 907. 

74. StaU of Orissa v. Sudhansu Shekhar 
Afijra, AIR 1968 SC 64V: (1968) 2 SCR 


154. 


’o - (J967) 3 SCR 

IW ; StaU of Assam v. S. >V. Sen^ (1971) 2 
see 889: (1972) 2 SCR 251. ^ ^ ^ 

, ^ . Arts. 236 and 237 shall not apply 
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magistrates are dealt with by the Executive. The High Court has no say in the matter. It 
is possible, under this article, to transfer the control over subordinate criminal ^urts to 
the High Court. The Governor is empowered under this article to notify that Articles M4, 
235 and 236 of the Constitution will apply to magistrates, subject to certain modifications 
or exceptions. For example, on such notification, the said magistrates will become members 
of the judicial service ; they will have to be appointed in the manner prescribed in Article 
234 ; they will be under the control of the High Court under Article 235 ; and they can be 
appointed as district judges by the Governor in consultation with the High Court.’** 

PART vn 

[The States in Part B of the First Schedule.'\ Rep. by the Constitution {Seventh 

Amendment) Act, 1956, Section 29 and Schedule 


PART vra* 


**[THE UNION TERRITORIES] 

tf239 Administration of Union territories.—(1) Save as otherwise pro¬ 
vided by ParUament by law, every Union territory shaU be administer^ by 
t^hrPresident acting, to such extent as he thinks fit. through an admimstrator 
to be appointed by him with such designation as he may specify. 

(2) Notwithstanding anything contained in Part VI, the President may 
jionoint the Governor of a State as the administrator of an adjoimng Union 
fiiritorv and^here a Governor is so appointed, he shall exercise his functions 
as Tuch’admi^Jistrator independently of his Council of Ministers.] 

Part VIII (Articles 239 to 241) describes the relationship between the Union and the 
Union territories. The constitutional status of a Union territory is not the same as that of 
the States Over these territories, the Union executive and Parliament are supreme. A 
Union territory shall be administered by the President through an administiator to be ap- 
pointed by him with such designation as the President T^y s^ify or toough the Go^or 
of a neighbouring State. Where a Governor is appointed as the administrator for the Union 
territory, he shall exercise his functions as such administrator independently of his Council 


of Ministers. 

+ tr239A Creation of local Legislatures or Council of Minisiers or both 
for certain Union territories.—(1) ParUament may by 1“^ create for any 
the Union territories ofj * * * §* * *§§[Goa. Daman and Dm, Pondicherry 

and Mizoram]— . i . ^ 

a body, whether elected or partly nominated and partly elected. 

to function as a Legislature for the Umon territory, or 


{b) a Council of Ministers, 

or both with such constitution, powers 
be specified in the law. 

75a Chandra Mohan \ . StaU of U. P., 

AIR 1966 SC 1987 : (1967) 1 SCR 77 

♦ Not applicable to the State ox 

Tl“e"constitutio„ (Seventh 

C OF THE FIRST SCHEDULE • 

^ + Arts 239 and 240 subs. hyS. 17, 

tcenth Amendment) Act, 1962, S. 4. 


and functions, in each case, as may 


+ The words “Himachal Pradesh,’’ 
omitted by the State of Himachal Pradesh 
Act, 1970 (53 of 1970), S. 46 (w. c. f. 

25-1-1971). ^ . 

§ The words “Manipur, Tripura , 

omitted by the North-Eastern Areas ^Reorga¬ 
nisation) Act, 1971 (81 of 1971), S. 71 
(w. e. f. 21-1-72). 

« Subs, by the Constitution (jwenty- 

seventh Amendment) Act, S* * ^ 

“Goa, Daman and Diu, and Pondicherry 

(w. e. f. 15-2-1972). 
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(2) Any such law as is referred to in clause (1) shall not be deemed to 
be an amendment of this Constitution for the purposes of Article 368 
withd^nding that it contains any provision which amends or has The effect 
of amending this Constitution.] 


Article 239-A was inserted by the Constitution (Fourteenth Amendment) Act, 1962. 
In the statement of objects and reasons it is said : 

It is proposed to create Legislatures and Councils of Ministers in the Union 
Territories of Himachal Pradesh, Manipur, Tripura, Goa, Daman and Diu and Pondi- 
chery broadly on the pattern of the scheme which was in force in some of the Part ‘C’ 
States before the reorganization of the States. The Bill seeks to confer necessary legis¬ 
lative power on Parliament to enact laws for the purpose through a new Article 239-A 
which follows generally the provisions of Article 240 as it stood before the reorgani- 

zation of the States. 

The power of ParUament to make laws for the Union territories on matters in the 
State List even after setting up a Legislature for a Union territory as contemplated by this 
article shall remain unaffected. The Union territories of Himachal Pradesh, Manipur and 
Tripura are at present governed under the Territorial Council s Act.''* 

The power of the President and Parliament in this article is co-extensive.” 


*[239B Power of administrator to promulgate Ordinances during recess 
of Lesislature.—(1) If at any time, except when the Legislature of a Union 
territo% referred to in clause (1) of Article 239A is in session, the administrator 
thereof IS satisfied that circumstances exist which render it necessary for him 
to take immediate action, he may promulgate such Ordinances as the circum¬ 
stances appear to him to require . 

Provided that lio such Ordinance shall be promulgated by the adminis¬ 
trator except after obtaining instructions from the President in that behalf : 


Provided further that whenever the said Legislature is dissolved, or its 
functioning remains suspended on account of any action taken under any 
such law is referred to in clause (1) of Article 239A, the administrator shall 
not promulgate any Ordinance during the period of such dissolution or 

suspension. 


(2) An Ordinance promulgated under this article in pursuance of instruc¬ 
tions^ from the President shall be deemed to be an Act of the Legislature of the 
Union territory which has been duly enacted after complying with the provi¬ 
sions in that behalf contained in any such law as is referred to in clause (1) 
of Article 239-A. but every such Ordinance— 

(a) shall be laid before the Legislature of the Union territory and shall 
cease to operate at the expiration of six weeks from the reassembly 
of the Legislature or if, before the expiration of that period, a 
resolution disapproving it is passed by the Legislature, upon the 
passing of the resolution ; and 

(b) may be withdrawn at any time by the administrator after obtaining 
^ instructions from the President in that behalf. 


(3) If and so far as an Ordinance under this article makes any provision 
which would not be valid if enacted in an Act of the Legislature of the Union 


76. Act 103 of 1956. 

77 T* Af. Kanmyan v. /. /. UJftcer^ 

1968-SC 637: (1968) 2 


SCR 103. 


* Ins. by S. 3. Constitution ('I'wcnty 
Seventh Amendment) Act, 1971, (w. e. f. 
30-12-1971).. 
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territory made after complying with the provisions in that behalf contmned 
in any such law as is referred to in clause (l) of Article 239-A, it shall be void.] 

*[240. Power of President to make regulations for certain Union territories.— 
(1) The President may make regulations for the peace, progress and good 
government of the Union territory of— 

(n) the Andaman and Nicobar Islands ; 


new 

ti(€) 

ttKf) 

(g) 


the Lakshadweep ; ] 

Dadra and Nagar Haveli ; ] 
Goa, Daman and Diu ; ] 
Pondicherry ; ] 

Mizoram ; 

Arunachal Pradesh : ] 


tttfProvided that when any body is created under Article 239A to function 
as a Legislature for the §[Union territory of Goa, Daman and Diu, Pondicherry 
or Mizoram], the President shall not make any regulation for the pea^, pro¬ 
gress and good government of that Union territoo with effect from the date 
appointed for the first meeting of the Legislature ; ] 

66rProvided further that whenever the body functioning as a ^gislaturc 
for the Union territory of Goa, Daman and Diu, Pondicherry or Mizoram is 
dissolved, or the functioning of that body as such Legislature rem^s sus- 
pended on account of any action taken under any such law as is referred fo 
m clause (1) of Article 239A, the Preside-t may, dunng the penod of such 
dissolution or suspension, make regulations for the peace, progress and good 
government of that Union territory.] 

(2) Anv regulation so made may repeal or amend any Act made by P^lia- 
ment or §§§Iany other law] which is for the time being apphcable to the UmM 
{^rritory and, when promulgated by the President, shall have the same force 
and effect as an Act of Parliament which apphes to that temtory.J 

The proviso to this article inserted by the Constitution (Fourteenth Amentoent) ^t. 
1962 is a sequel to the addition of Article 239. According to it. the power of the President 
to m^ke reflations for the Union Territory of Goa. Daman -d I>iu or 
when the Legislature for the territory is created. Until such ^ 

President retains his full power to make regulations for these temtonw. Accordmg o 

clause (2), regulations made by the President shall have the fon* * ••• and ^ f 

Parliament. These regulations may repeal or amend any law made by Parliament under 

its powers conferred by Articles 245 and 246. 

In view of Article 246(4) Parliament has plenary powers to 
. • oil Parliament can by law extend the Income Tax Act. 1961, to a Union 

territory wi!h such modifications as it thinks fit. The President in the exercise of his powem 

* See supra note t P* 394. 

♦ • Subs, by the Laccadive, Minicov 
and Amindivi Islands (Alteration of Name) 

Act, 1973. S. 4 (w.e.f. 1-11-73). .j, 

••• Ins. by the Constitution (Tenth 

Amendment) Act, 1961, S. 3. 

Ins. by the Constitution (Twelfth 

Amendment) Act, 196^ S. 3. 

t Ins. by the Constitution (Fo^- 

teenth Amendment) Act, 1962, Ss. 5 and 7 

(w. e. f. 16-8-1962). . . , 

^ tt Ins. by the Constitution (Twenty- 
seventh Amendment) Act, 197!, S. 4 (w. e. 
f. 15-2-72). 


I ft Ins. by the Constitution (Four¬ 
teenth Amendment) Act, 1962, S. 5. 

§ Subs, by the Constitution (Twenty- 
seventh Amendment) Act, 1971, 5. 
“Union territory of Goa, Daman and Diu 
or Pondicherry” (w. e. f. 15-2-1972). 

§§ Ins. by the Constitution (Twenty- 

seventh Amendment) Act, 1971, 5>. ♦ 
(w. e. f. I5-2-I972). , , „ 

§§§ Subs, by S. 4, 
existing law” (w. t. f. 1^2-1972). 

78. T. M. Kenniyan v. /. T. Offiesr, 

Pondicherry^ AIR 1968 SC 637. 
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under Article 240 can make regulations which have the same force and effect as an Act of 
Parliament which applies to that territory. The President can therefore, by regulation made 
under Article 240 extend the Income Tax Act, 1961 to that territory with such modifications 
as he thinks fit. 

The President can thus make regulations under Article 240 with respect to a Union 
territory occupying the same field on which Parliament can also make laws. The argu¬ 
ment that such overlapping of powers would lead to a clash between the President and Parlia¬ 
ment is not tenable. The Union territories are centrally administered by the President act¬ 
ing through an administrator. In the cabinet system of government, the President acts on 
the advice of the ministers who are responsible to Parliament.’* 

Ml. High Courts for Union territories.—(1) Parliament may by law 
constitute a High Court for a *[Union territory] or declare any court in any 
’''*[such territory] to be a High Court for all or any of the purposes of this 
Constitution. 

(2) The provisions of Chapter V of Part VI shall apply in relation to every 
High Court referred to in clause (1) as they apply in relation to a High Court 
referred to in Article 214 subject to such modifications or exceptions as Parlia¬ 
ment may by law provide. 

t[(3) Subject to the provisions of this Constitution and to the provisions 
of any law of the appropriate Legislature made by virtue of powers conferred 
on that Legislature by or under this Constitution, every High Court exercising 
jurisdiction immediately before the commencement of the Constitution (Seventh 
Amendment) Act, 1956, in relation to any Union territory shall continue to 
exercise such jurisdiction in relation to that territory after such commence¬ 
ment. 

(4) Nothing in this article derogates from the power of Parliament to 
extend or exclude the jurisdiction of a High Court for a State to, or from, arty 
Union territory or part thereof.] 

Clause (1) empowers Parliament to constitute a High Court for a Union territory or 
declare any Court in any such territory to be a High Court for all or any of the purposes of 
the Constitution. Clause (2) applies the provisions of Chapter 5 of Part VI to the High 
Courts in the Union territories. Clause (3) continues the extra State jurisdiction of some 
of the old High Courts over Union territories until Parliament by law excludes such juris¬ 
diction. 

242. [Coorff.] Rep. by the Constitution {Seventh Amendment) Act, 1956, 
S. 29 and Sch. 


PART IX 

[The territories in Part D of the First Schedule and other territories not 
specified in that Schedule.] Rep. by the Constitution {Seventh 

Amendment) Act, 1956, S. 29 and Sch. 


PART X§ 

THE SCHEDULED AND TRIBAL AREAS 

244, Administration of Scheduled Areas and Tribal Areas._(1) The 

provisions of the Fifth Schedule shall apply to the administration and control 


79. T. M. Kanniyan v. I.T.O., Pondi¬ 
cherry, AIR 1968 SC 637. 

• Subs, by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Sch., 
for “State specified in Part C of the First 
Schedule”. 


e r.* ySubs. by S. 29 and Sch., ibid., 
for “such State”. 

t Subs, by S. 29 and Sch., ibid., for 
the original cIs. (3) and (4). 

§ Not applicable to the State of 
Janmnu and Kashmir. 
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of the Scheduled Areas and Scheduled Tribes in any Statef * * * other than 
*[the States of Assam and Meghalaya.] 

(2) The provisions of the Sixth Schedule shall apply to the adm^teation 
of the tribal areas in ♦[the States of Assam and Meghalaya and the Union 

territory of Mizoram]. 

Scheduled Tribes means such tribes or Uibal communities or parts of or groups within 
such tribes or tribal communities as are illustrated in the Scheduled Tribes Order under 
Article 342. Scheduled Areas mean such areas as the President may by order declare to be 
Scheduled Areas. For the list of Scheduled Areas, w the Scheduled-Areas Order issued 
under Paragraph 6 of the Fifth Schedule to the Constitution. 


♦r244A Formation of an autonomous State comprising certain trib^ 
areas^ in As^ and creation of local Legislature or CouncU of Ministers or both 
therefor.—(1) Notwithstanding anything in this Constitution, Parliament 
may. bylaw, form within the State of Assam an autonomous Stote rampming 
fwhether wholly or in part) all or any of the tribal areas specified m i\ 

of the table appended to paragraph 20 of the Sixth Schedule and create there- 

^ r 

(a) a body, whether elected or partly nominated and partly elected, 
to function as a Legislature for. the autonomous State, or 

(b) a Council of Ministers, 

or both with such constitution, powers and functions, in each case, as may be 
specified in the law. 

(2) Any such law as is referred to in clause (1) may, in particular,— 

fa) specify the matters enumerated in the State List or the Coneuwent 
^ ^ LUt with respect to which the Legislature of the autonomous Stat? 

shall have power to make laws for the whole or any part thereof, 
whether to the exclusion of the Legislature of the State of Assam 

or otherwise ; 

fb) define the matters with respect to which the executive power of 

the autonomous State shall extend , 

M provide that any tax levied by the State of Assam shaU be a^ed 
^ ^ fo the autonomous State in so far as the proceeds thereof are attn 

butable to the autonomous State ; 

orovide that any reference to a State in any article of this Consti- 
^ ^ fution shall be construed as including a reference to the autonomous 

State ; and . , 

(e) make such supplemental, incidental and consequenUal provisions 

as may be deemed necessary. 

ment relates ““y unless the amendment is passed m each House 

ff ^Ja%Uame^>t 


t The words and letters 
• j>JU A or Part B of the First Schedule 
hv the Constitution (Seventh 
omxtud y 1Q56 S 29 and Sch. 

(Reorganisation) Act, ^ /w e f 21-1- 

71, for “the State of Assam (w. c. i. i 


1972). 

t Ins. by the Constitution (Twenty- 
second Amendnoent) Act, 1969, S. 2. 

§ Subs, by the North-Eastern Areas 

(Reorganisation) Act, 1971 (81 of 
71 for “Part A” (w. c. f. 21-1-1972). 
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(4) Any such law as is referred to in this article shall not be deemed to 
be an amendment of this Constitution for the purposes of Article 368 notwith¬ 
standing that it contains any provision which amends or has the effect of amend¬ 
ing this Constitution.] 

In Ram Kirpal Bhagat v. State of Bihar*^^ a question arose for consideration before 
the Supreme Court whether the Bihar Regulation I of 1951, was in excess of the Governor's 
powers. It was held that the Regulation is an instance of a valid piece of legislation emanat¬ 
ing from legislative authority in its plentitude of the Governor's power and there is no aspect 
of delegated or conditional legislation. The Governor had full power to make regulations 
which are laws and just as Parliament can enact that a piece of legislation will apply to a 
particular State, similarly the Governor under Paragraph 5 of the Fifth Schedule can apply 
specified laws to a scheduled area. The power to apply laws is really to bring into legal 
effect sections of an Act. as if the same Act had been enacted in its entirety. Application of 
laws is one of the recognised forms of legislation. Law can be made by referring to a statute 
or by citing a statute or by incorporating a statute or provisions or parts thereof in a piece 
of legislation as the law which shall apply. 

The powers of the District Councils to make laws under Paragraph 3(1)(<i) of the Sixth 
Schedule is confined to the distribution or setting apart, of the land mentioned therein only 
for the purpose of occupation or use as expressly stated therein. It is clear from Paragraph 
12 read with Paragraph 3(l)(<i) of the Sixth Schedule that the District Councils unlike Parlia¬ 
ment and the State Legislatures are not intended to be clothed with plenary powers of legis¬ 
lation. Thus power to make laws is expressly limited by the provisions of the Sixth Schedule 
which has created them and they can do nothing beyond the limits which circumscribe their 
power.®^ 

The language of Paragraph 19(1)(6) of the Sixth Schedule is identical with that of Para¬ 
graph 5(2) of the Fifth Schedule, and, therefore, must bear the same construction.** 


PART XI 

RELATIONS BETWEEN THE UNION AND THE STATES 

. 

Chapter I— Legislative Relations 


DISTRIBUTION OF LEGISLATIVE POWERS 

245. Extent of laws made by Parliament and by the Legislatures of States.— 
(1) Subject to the provisions of this Constitution, Parliament may make laws 
for the whole or any part of the territory of India, and the Legislature of a 
State may make laws for the whole or any part of the State. 

(2) No law made by Parliament shall be deemed to be invalid on the ground 
that it would have extra-territorial operation. 


T erritorial distributl oit.—Legislative powers in a Federal Constitution, as -alrc^y 
noted, are divided between the Centre and the States. The division is in respect of both the 
territory and topics of legislation. Article 245 defines the ambit or territorial of the 

legislative powers vested in Parliament and the Legislatures of the States ; Article 246 de¬ 
fines the inrigHirtion of the Union and the State Legislatures as regards subjects 

topics of legislation. 

Parliament may make laws for the whole or any part of the territory of India, and the 
Legislature of a State may make laws for the whole or any part of the State.* The legislative 


80. (1969) 3 see 471, 478: (197«) 
3 SeR 233. 

81. District Council of United Khasi and 
Jaintia Hills v. Miss Sitimon Sawian, 


(1971) 3 see 708 : (1972) 1 SeR 398. 

82. State of Meghalaya v. Ka Brhyien 
Kurkalangy (1972)1 SeC 148. 
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powers conferred on Parliament or State Legislatures arc subject to the provisions of the 

Constitution, such as those of Articles 246, 301 or Part III of the Constitution dealina with 
the Funoamental Rights. - --— * 


Clause (2) makes it clear that a law passed by Parliament shall not be deemed to be invalid 
on the ground that it has extra-territorial operation, /. e., takes effect outside the territory of 
India.® To illustrate, suppose the Union Parliament passes an Act to the effect that if a 
person domiciled in the territory of India marries wheresoever, while his former wife is alive 
and has not l^en divorced by a competent court, he shall be guilty of the offence of bigamy* 
and shall be liable to penal servitude for seven years. A citizen of India goes to France and 
marries a French girl while his first wife is alive. He can be prosecuted in India for the 
offence of bigamy committed in France. The Act cannot be challenged on the ground of 
extra-territorial operation. /. e., it makes an act done in France an offence in the Indian en¬ 
actment; of a SQvereto-I^gisl^ure”, said Kania» C. J., in A. H. Wadia v. 

I ncome Tax Cowm is sioner, Bomb ay^*, “questions of extra-territorialitj' of any enactment 
cafThever be raised in the municipal courts as a ground for challenging its validity. The 
legislation may offend the rules of international law, may not be recognised by foreign courts, 
or there may be practical difficulties in enforcing them but these are questions of policy with 
which the domestic tribunals are not concerned. This was recognised in Ashbury v. EUis** 
and Croft v. Dunphy^^" . ~ ^ 


Territorial nexus .—The power to make a law having extra-territorial operation is 
pnly conferred on the Union Legislature and not On the State Legislatures.” Hence, an Act 
of the State Legislature, if it gives extra-territorial operation to its provisions, success¬ 
fully be challenged in the court^ unless the extra-territorial operation can be sustained on 
the ground of territorial nexuST/This means that a State law is not invalid so long as there is 
a sufficient nexus or connection between the State making a lav^- and the subject-matter of 
legislation. In other words, although the object to which the law applies may not physically 
be located within the territorial limits of a State, yet the State law will be valid if there exists 
a connection or nexus between the State and that object. 


/State tax legislation has frequently been challenged on the ground of its extra-terri- 
torfeWty and fhe courts Have in determining the validity of such legislation applied “th^oc- 
trine of nexus” : i f there is a territorial nexus or connection between the pe fsorr sought to 
be charged, and the State seeking to tax nim, tne taxing statute is upK^d. But the connec¬ 
tion must be sufficient. Sufficiency of the territorial connection involves a consideration 
of two elements, namely : (/) t he connection must be real and not illusory , and f/7) the lia¬ 
bility sought to be imposed mustTie pe rtinent to that connection.”" In ftaleigh Inveslmen t 
Co, case^*y the assessee was a company incorporated in England. Its registered office was 
in England and it held shares in nine sterling companies incorporated in England. Those 
sterling companies carried on business in British India and earned income, profits or gains 
in British India and declared and paid dividends in England to its shareholders including 


83. Formerly, the Dominions possessec^ 
no “general po^ver to pass IcgislatioolIIiavc- 
ing extra-territorial operation for pur- 
poscs of punishing - crimes, committed 
abroad. MacU gfL'^- Att.-Gen. for Me w South 
H'atest 1919 AC 455. The extent of this 
limitation was <!iRiruli to dcfiiie (Sec Croft 
\'. Dunphj, 15('). Whatever have 

been limitations, they were removed by 
the Statute of Westminister, 1931. Section 
3 states: *‘Il is hereby declared and 
enacted that the Parliament of a Domi¬ 
nion has full power to make laws-hav¬ 
ing extra-territorial operation . biini- 
larly Section 6(i) of the Indepen¬ 

dence Act. 1917 , enacts: The Legislature 


of each of the new Dominions shall have 
full power to make laws for that Dominion, 
including taws having extra-territorial 
operation”. 

84. air 194P i n ia, ■?5^_17.JTR 63. 

85. (1893) AC 339. 

86. (1933) A<' 156. 

87. h'oehuni v. Statr of Madras and 

Kerala, AIR l9h0 SC IU8U: (1%U) 3 SCR 
887 *^ • — — 

88« State of Bombay 
ChamarbaugwalOy AIR 1957 lOyr 

SCR 874 

89. f.'m . nAti. V. Raltis h Investm ent Co., 

1944 FCR 229 : Allt 1944 FC“51 . 
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the asscssce company. The assessee company was charged to income-tax under Section 
4(1) of the Income Tax Act. It should be noted that the asse ssee company was not r esident 
in British India, nor did it carry on any busin ess in British iiTdia^aiuMpaae no income out of 
any business carried 5n by it in British India. TTnlvested its money and^cqTltred~shares 
in England in the nine sterling companies which were English companies. It was only when 
those nine companies declared and paid dividends in England that the assessee company 
really earned its income, profits or gains out of its investments in England in the shares of 
nine sterling companies. The circumstance that the nine sterling companies derived their 
income, profits or gains out of business carried on by them in British India out of which they 
oaid dividends to the assessee company was regarded asLsu fficicot nexu s s^s to fasten the 
tax liabnTTy on the assessee company in respect of the income, profits or gams, it derived from 

the nine sterling compani^.^ 

In Wallace Bros. & Co. Ltd. v. Commissioner of Income-tax, Bombay*^, the assessee 
company which was incorporated in tngland and had jts regisWfed ufllue there, was a partner 
in a firm which carried on business in British India. This connection of the assessee company 
with British India was considered sufficient to tax not only the income or profits made by the 
as 9 ess€c»as a partner in the firm but also its income or profits which accrued without British 
India. /Again, in A. H. Wadia v. Commis sioner of Income- tax , Bombay* ', the principle of 
lei ritorial'nexus was applied in upholding Section 4 of the Income-tax^ct. The Gwalior 
Government in that case had loaned at Gwalior large sums of money to a company in British 
India on the mortgage of“debcntures over property in British India. The interest on loan 
was payable at Gwalior. The Indian Income-tax authorities assessed income-tax on the 
interest" received by the Gwalior Government under Section 4t2) of the Income Tax Act. 
The Kedcral Court of India held that the assessee was rightly taxed as there was sufficient 
nexus between British India and the person sought to be taxed. In Tata Iron & Steel Com¬ 
pany \. Bihar State*-, ihe doctrine of nexus w-as applied to sales tax and in State of Bombay 

to a tax on g ambling. In the Tata Iron & Steel Company ^ 
was* obs ^v'dtM^aL. The nexus theory does^ot impose t'he"tax, it only indicates the 

t—of—rirc—Legislature may be enforced 


case. It 
circLinisUincc 


in which a tax imposed by 


in^a pariicular case. In a sale of goods, the goods must of necessity play an important p art, 
for it is the goods pi which, as a result of the sale, the property will pass. The presence of 


tlie gotids at the date of the agreement for sale in the taxing State or the production or manu¬ 
facture in that State of gtiods, the property wherein eventually passed as a result of the sale. 
Wherever that mighrt have taken place, it constituted a sufficient nexus between the taxing 
State and the sale./ In the H. M. D. C. case, the Bomba y Legislature p assed an Act, the 
Bombay Lotteries ^Prizc C ompetitions Control & Tax Act, 1948, whicrt”lririposcd"tax on 
prize competitions carrying on business in the State. The question for decision b efore the 
Supreme Court was if the respondent, the organiser of tRS" WTKpt'ilidn, w.Mo Was outside 
the 'STStenpf-B ombay c ouM be validly taxed under the Act. Th»; circumstances were its 
follows ; A newspaper by the name of ^Sporting Star* printed and pliblish'ed in Bangalore 
had'wi^o circulation in the Stale of Bombay. The respond^t through this paper conducted 
and ran prize" cbmpefitionS for which the entries were’ received from the State of Bombay 
through'agents and depot^establisfied in the Shate to collect entry forms and fees for being 
forwarded t^the head offi ce in“BangaIore. The competitors filled up the entry forms and eillv^ 
left theni along with entry fees at the collection depots or sent th^aifTe'by post from Bombay. 
Thus, it could well be said tlyt alhthe activities which the competitor is ordinarily cxpecteci 
to undertake took place mostly, if not entir ely, in the State of Bombay. In other words, 
the standirvg invitaUems, the fining Tip ot thc~Tbrms and the payment of money took place 
withm the S ^e of Bombay. In these circumstances, it was held that there existed a sufil- 
cienl terrilon^ neXus to enable the Bombay Legislature Ib’Iax' tlTenrcspond^ht who was re¬ 
siding outside the Sta’ic.^The doctrine of territorial nexus is not confined to taxing statutes 


90. uiQ^i^ru. o 

91. .MR 1949 FG 18: 17 ITR 63. 
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alone. In Sta fe of Bihar v. Ch^usila Das *^ it has been held that a State Legislature has the 
power to legislate with to*'5ia ritable and religious trusts situate wit hin its territ ory 

even though any part of the trus t prop e rty^ sm all or large, may be situate in another Stale. 
The trust being situated in Bihar, the State has l eeislitiv^ powef^fwer it and also over Its 
trustees or their servants and agents who must be in Bihar to ad minister the trust. > 

Sufficiency of nexus.—The most important consideration for invoking the doctrine 
is that the coMeciion oeiween the State and the subject-matter of the law must be real and 
not illusory. Thus, if you are allowed to tax a dog it must be within the territorial limits of 
your taxable jurisdiction. You cannot tax it if It is bom elsewhere and remains there simply 
because its mother was with you at some point of time during the F>enod of gestation. 
Equally after birth, you cannot tax it simply because its tail is cut off artd sent back to the 
fond owner. These illustrations bring out very clearly the distinction between what is a real 
as opposed to what is only an illusory connection. There is a nexus of some kind in both 
cases, but this kind of relation is unreal and cannot be the basis of a valid law. Secondly, 
the territorial nexus is not sufficient unless the law selects some fact which provides some 
relation or connection with the State and adopts that as the ground for its interference. If 
the connection is not the reason for applying the law to persons or things outside the State, 
there is no sufficiency of territorial connection. 

A valid State law, therefore, must have a sufficient territorial nexus with the legislating 

% 

-State although one cannot lay down the precise circumstances or fact situations when the 
nexus will be considered sufficient. It will be for the court to determine in each case if the 
test of sufficiency of nexus is satisfied. 

Qelegatcd-hi glsla tton.—A great deal of legislation takes place outside the Legislature 
in government departments, bearing varied nomenclature : rules, regulations, bye-laws, 
schemes, orders, notifications, etc. There is no general power with the Executive to supple¬ 
ment the laws made by the Legislature. Whatever power the Executive has in this behalf 
is derived from delegation made under specific enactments. This type of activity, namely, 
the power to supplement legislation, has been described as delegated or subordinate legis¬ 
lation. 

As the Committee on Ministers’ Powers has pointed out. the expression “delegated 
legislation” is used in two senses. In one sense delegated legislation means the exercise of 
power of rule-making delegated to the Executive by the Legislature. In the other sense, 
it means the output of the exercise of that power, viz. rules, regulations, orders, etc. The 
expression is used here in both the senses ; where the emphasis is on the limits or consti¬ 
tutionality of the exercise of such power, the term is used in the first sense ; where the em¬ 
phasis is on the output of concrete rules, the term is employed in the second sense. 

It is a matter of common observation that in recent years there has been an enormous 
increase of delegated legislation. The development is not an isolated fact, but rather a 
concomitant to the increased functions of the State. Individualism, which dominated the 
19th century political thought, believed that an individual was the best judge of his own in¬ 
terests and that the greatest service which the State could do him was to let him alone. The 
only legitimate functions for the State were the maintenance of order both within and without 
the country./ Such a State has rightly been described as a negative State. 

The modern State has long since ceased to regard its role in the social and economic 
life of the community as that of a ‘glorified poHceraan’* It is assuming more and more res¬ 
ponsibility id promoting the welfare of its citizens, supervising their health, education and 
employment, regulating trade, industry and commerce ; and providing a great variety of 
other services. The negative State has turned into a welfare State. All this has involved 


94. AIR 1959 SC 1002: 1959 Supp of A. P.. AIR 1963 SC 853: 1963 Supp 
2 SCR 601, followed in Aniint Prasad v. State 1 SCR 844. 
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entrusting the Executive with great powers, including that of delegated legislation. The 
circumstances particularly favouring delegated legislation are as follows : 

(a) Parliament is too busy a body. If it devotes its time in entering into minor and 
subsidiary details and attempts to lay down all rules itself, all its time will be taken 
over by only a few Acts. The pressure of time prevents Parliament to provide 
all the details and, therefore, has to confer on the Executive rule-making 
powers to supplement the Act, 

(*) Many rules which have to be made to effectuate the policy of the Act are of 
technical nature and require the consultation of experts. 

(c) The need of amplifying the main provisions of social legislation to meet unfore¬ 
seen contingencies or to facilitate adjustments to new circumstances arises all 
too frequently : and while the parliamentary process involves delays, delegated 
legislation offers rapid machinery for amendment. 

id) In some cases, such as changes in rationing schemes or imposition of import duty 
or exchange control, public interest requires that the provisions of the law should 
not be known until the tijne fixed for that to come into operation. 

(e) An emergency may rise on account of war, insurrection, floods, epidemics, 
economic depression and the like, against which the Executive must have power 
that may be used instantly. 

Consti tutionality of delegated le gislation.—In discussing the subject of delegated legis¬ 
lation in India one may well ask if the Constitution has imposed any limitations against the 
delegation of powers by the legislature to an outside authbfRy. " In a State with a written 
Constitution forming the fundamental and paramount law of the nation, the legislature must 
act within the affibit of the powers defined by the CenstRution and Subject to the irmflattons— 
preerrihed thereby. Ev^y legisTattvc' Act which is contrary to the provisions of the Consti- ^ 
tutibh is void, and the d'uty'^.l^ping the legislature within its bounds, in systems incor¬ 
porating the dogtrine of judicial review, devolves upon the courts. The pir^eht Constitution 
of India embodies the doctrine of judicial review of legislation as to its conformity with the 
Constitution.** 

In England, on the other hand, there is no written Constitution circumscribing the 
powers of Parliament^ which in the eyes of law is sovereign. “The British Constitution has 
entrusted to the two Houses of Parliament ; subject to the assent of the King, an absolute 
power untrammelled by any written instrument obedience to which may be compelled by 
some judicial body”.** Parliament may accordingly delegate to any extent its powers of 
law-making to an outside authority. As a matter of law. Parliament may surrender ^I its 
power in favour of another body as it actually did in 1807, when the English and Scottish 
Parliament passed Acts of Union providing for the coming into existence of a new body. 
Parliament of Great Britain. The limits of delegated legislation in the Epgiish Constitution, 
if there are to be any, must, therefore, remain a question of policy and not a justiciable issue 
for the courts. 

Before we state the limiting principle, it is necessary to refer to a mode of classification 
of delegated legislation. It is usual with the American writers to classify delegated legis¬ 
lation as contingent and subordinate.*’ A similar division (except that the word ‘condi¬ 
tional' is substituted for the word ‘coatingent’) has in some cases been alluded to by the courts 
in India. This mode of classlficatio.* is primarily linked up with the American doctrine of 


95. See Article 13; *>tale of Madras v. 
P. G./iow, AIR 1952 SC 196, 198: 1952 
SCR 597. 

96. R. v. Halliday, 1917 AC 260. 

97. E.g.t delegation of the following 
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Act, 

(m) to suspend or dispense with Acts 
{tv) to make alteration in the Act ’ 
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delegation. Tn the leading jase of Field v. Clark**, the impugned Act authorised the 
President by proclamation to suspend the operation of an Act permitting free introduction 
into the U. S. of certain products upon his finding that the duties imposed upon the pro¬ 
ducts of the U. S. were reciprocally unequal and unreasonable. The Supreme Court of 
the U. S. held the Act valid on the ground that the President was a mere agent of Congress 
to ascertain and declare the contingency upon which the will of Congress was to take effect. 
The delegated authority did not conflict with the rule against delegation since such authority, 
in the view of the Court, had no legislative character. I'he Court quoted with approval 
the following from a Pennsylvania case : \ . 

The Legislature cannot delegate its power to make a law ; but it can make a 
law to delegate a power to determine some fact or state of thhigs upon which the law 
intends to make its own action depend.*® 


Dased on these decisions, contingent legislation is defined as **a statute iaiat provider 
control but specifies that they are to come into effect only when a given administrative autho¬ 
rity finds the existence of conditions defined in the statute.' In subordinate legislation, on 
the other hand, the process consists of a discretionary elaboration of rules and regulaiftJhs.* 
The distinction between the two types is said to be based on the point of discretion. In con¬ 
tingent or conditional legislation the delegation is of fact-finding and in subordinate legis¬ 
lation it is of discretion. In other words, by delegated or subordinate legislation the dele¬ 
gate completes the legislation by supplying details w'ithin the limits prescribed by the statute 
and in the case of conditional legisjation the power of legislation is exercised by the Legis¬ 
lature conditionally leaving to the discretion of an external authority the time and manner 
of carrying its legislation into effect as also the determination of the area to which^it is to 
extend.® 

If the underlying purpose of the above classification is to distinguish between the two 
types of delegated legislation, w'e have no objection. But the difficulty arises when it is as¬ 
sumed that conditional legislation does not involve either the exercise of discretion or legis¬ 
lative will. It must not be forgotten that contingency formula is nothing but a fiction em¬ 
ployed by the U. S. Supreme Court to get away from the “doctrine of separation of powers”. 
We submit that in India there is no compelling necessity to resort to the fictions,. More¬ 
over, it is difficult to draw a dividing line between conditional and subordinate legislation. 
For example, is power to make modifications “conditional legislation” or “subordinate 
legislation” ? In any case, the need for safeguards against the abuse of delegations classified 
in the artificial category of conditional legislation is as great as in the case of the other type, 
namely, subordinate legislation. 


Limits.—It is now settled by the majority judgment In re Delhi Laws Act etc., 1912®, 
that there is a limit beyond which delegation may not go. The limit is that essential powers 
of legislation cannot be delegated. The essential legislative power consists of the deter¬ 
mination or choice of the legislative policy and of .formally enacting that policy into a bind¬ 
ing rule of conduct. The Legislature, therefore, may not delegate its function of laying 
down legislative policy to an outside authority in respect of a measure and its formulation 
as a rule of conduct. So long as a policy is laid down and a standard or limit established 
by statute no unconstitutional delegation of legislative power is involved in leaving to the 
Executive the making of subordinate rules within the prescribed limits and the determination 
of facts to which the legislation is to apply. Mukherjea, J., said® : 

The policy may be particularised in as few or as many words as the legislature 
thinks proper and it is enough if intelligent guidance is given to the subordinate autho- 
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rity. The court can intcrl'cre if no policy is discernible at all or the delegation is of 
Such an indefinite character as to amount to abdication, but as the discretion vests with 
The legislature in determining wlieiher there is necessity for delegation or jiot, ih.e exer¬ 
cise of such discretion is not to be distvirbed by the courts except in clear cases of abuse. 


The next question arises as to w'hat is the constitutional basis on which prohibition 
of delegation of law-making powers rests. There is no specific provision in the Constitution 
prohibiting the delegation. The Constitution of U. S. A. embodies the doctrine of separation 
of powers, which prohibits, the Executive being given law-making powers. But does such 
a doctrine form part of the Constitution of India ? There is a divergence of opinion. {See 
Sastri, J.’s judgment lure Delhi I.ans Act, 1912.®;. Mukherjea, C. J., in Jiam Juwaya v. State 
oj Punjab"', however, bases the prohibition on some sort of doctrine of separation of powers. 
He said : 

I he Indian Constitution has not indeed recognised the doctrine of separation 
of powers in its absolute rigidity but the functions of the different parts or branches 
of the Government have been sufficiently differentiated and consequently it can very 
well be said that our Constuution docs not contemplate assumption, by one organ or 
part of the State, of functions that essentially belong to another. The Executive in¬ 
deed can exercise the powers of departmental or subordinate legislation when such 
powers are delegated to it by the Legislature. It can also, when so empowered, exercise 
judicial functions in a lintiicd way. 


However, in EtiwarJ Mills Co. v. State oJ AJmer'^, it was explained that where a Legis¬ 
lature is given plenary powers to legislate on a particular subject there must also be an implied 
power to make laws incidental to the exercise of such power. It is a fundamental principle 
of Constitutional Law that everylhing necessary to the exercise c*f a power is included in the 
grant of power. A Legislature cannot certainly strip itself of its essential legislative func¬ 
tions, and vest the same in an extraneous authority. The primary duty of law-making has 
to be discharged by the Legislature itself but delegation may be resorted to as a subsidiary 
or an ancillary measure. 


In Devi Dus (Jopal Krishna/i v. .\>taie oj Punjab*, Subba Rao. C. J.. p/oi/V/erf another justi¬ 
fication for delegatetl legislation that the Constitution confers a power and imros< s a duty 
on the Legislature to make laws, but in view of the multifarious uciiviiics of a welfare State, 
it cannot prcsumr.bly work out all the details to suit the varying aspects of a complex situa¬ 
tion. The Legislature must necessarily delegate the working out of details to the Fxcciitivc 
or any other agency. It may, therefore, be said that taking it for granted that the institution 
of delegated legislation has the sanction of the ConsiiUJtion, the term consfiiutionaliiy in 
j-^fgi-gnce thereto seeks to determine the vires of the ‘output' and not the ‘institulici’ itself 
on the anvil of the Constitution. Upon this hypothesis the touchstone for dctcimining the 
constitutionality of delegated legislation is the ‘essential legislative funciicn* as ilic d» ter- 
jnlnation of the legislative policy and its formulation as a rule of conduct. Essentially, the 
constitutionality of delegated legislation consists in whether the Legislature retains material 
control over the delegated authority in matters of legislation. 


Application.—In the leading Indian case on delegated legislation. In re Delhi I «n v Act 
e!c., 19I2, the Supreme Court vfras invited To give its opinion on the validity of the dticgaiuiy 
provisions contained in three Central Acts, namely ; Section 7 of the Delhi Laws Act. 1912, 
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Section 2 of tMiAimerJAarwar (Extension) Laws Act, 1947 and Section 2 of the Part C States 
(Laws) Act 195 0 . 

Section 7 of the Delhi Laws Act empowers the provincial Government to— 

Extend with such restrictions and modifications as it thinks fit to the Province of 
Delhi or any part thereof, any enactment which is in force in any part of India at the date 
of such notification. 

In similar terms by Section 2 of the Ajmer Marwar (Extension) Act, 1947, the Central 
Government is empowered to extend with restrictions and modifications, any enactment 
which is in force in any other province at the date of the notification. Section 2 of the Part C 
States (Laws) Act, 1950, in addition to empowering the Central Government to extend laws 
to any Part C State, in terms similar to the Ajmer Act. provides— 

And provision may be made in any enactment so extended for the repeal or 
amendment of any corresponding law (other than a Central Act) which is for the time 
being applicable to that Part C State. 

It will be noted that in each case the Central Legislature had empowered an executive 
authority under its legislative control to apply, at its discretion, the laws to an area which was 
also under the legislative sway of the Centre. Variations occur firstly, in the type of laws 
which the executive authority was authorised to select and secondly, in the modifications 
which it was empowered to make in them. The following decisions may be held to have 
been taken on those variations*® : 

(^) Power can validly be delegated to the executive authority, at its discretion, to 
apply without modification (save incidental changes such as the name and the 
place) the whole of any Central Act already in existence in any part of India under 
the legislative sway of the Centre to the new area. {See Section 7, Delhi Laws 
Act, 1912). 

{b) Power can be delegated to an executive authority to select and apply a Provincial 
Act in similar circumstances. [See Section 2 of the Ajmer Marwar (Extension) 
Act, 1947.] 

(c) Power can be delegated to the executive authority to select future Central laws 
and apply them in similar way. {See Section 7, Delhi Laws Act etc., 1912). 

{d) Power can be delegated to select future Provincial laws and apply them. [Section 
2, Ajmer Marwar (Extension) Act, 1947.) 

{e) Power cannot be delegated to an executive authority to repeal a law existing in 
the area and either to make no law in its place, or to substitute some other law 
therefor. [See Section 2 of the Part C States (Laws) Act, 1950.) 

(j) On the question of modification and alteration permitted in all the three Acls, 
the majority view was that an executive authority can be authorised to modify 
an existing or future law but not an essential feature. Exactly what constitutes 
an essential feature, it was admitted, cannot be enunciated in general terms, and 
there was divergence of opinion among the Judges, but this much is clear that it 
cannot include a change oj policy. The minority judgment took the view that 
there are no constitutional inhibitions against the delegation of powers by the 
Legislature provided that the delegating Legislature retains the power to with¬ 
draw the delegated authority. There is no prohibition, therefore, relating to the 
extent to which the Legislature may delegate, provided that the grant remains 
revocable. {See judgments of Patanjali Sastri and Das, JJ.). 
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In fiarishanker Bagla V. M. P. State^"^, Section 3 of the Essential Supplies (Temporary 
Powers) Act» 1946, was challenged on the ground of excessive delegation of legislative power. 
Section 3 of the Essential Supplies (Temporary Powers) Act, reads as follows : 

The Oentral Governmeot, so far as it appears to it to be necessary or expedient, 
for maintaining or increasing supplies of any essential commodity, or for securing the 
equitable distribution and availability at fair prices, may. by notified Order, provide 

for regulating or prohibiting the production, supply and distribution thereof, and trade 
and commerce therein. 

It was contended that unregulated legislative power was conferred on the Central 
Government by this section. No policy was disclosed and no standards had been set for the 
guidance of the authorities which would execute the law. But the Court upheld the dele¬ 
gation on the ground that the l.egislature has laid down the essential principles or policy 
of the law, uaniely : “maintenance or increase of supply of essential commodities and secur¬ 
ing equitable distribution and availability at fair prices”. Mahajan, C. J., who delivered the 
judgment of the Court, obserN'ed : 

The preamble and the body of the sections sufficiently formulate the legislative 
policy and the ambit and character of the Act is such that the details of that policy can 

only be worked out by delegating them to a certain authority within the framework 
of that policy.^* 

Section 6 of the Essential Supplies (Temporary Powers) Act was also challenged on 
the ground of unconstitutional delegation of powers to the Executive. Section 6 declares 
that an order made under Section 3 shall have effect notwithstanding anything contained in 
any Act or instrument other than this Act. It was contended that the power would have 
the effect to repeal, by implication, an existing law and, therefore, such a wide power could 
not be delegated on the authority of the Reference Case. The Court rejecting the conten¬ 
tion, held that Section 6 does not, either expressly or by implication, repeal any of the provi¬ 
sions of the pre-existing law. nor docs it abrogate them. The object is to simply by-pass 
them where they are inconsistent with the provisions of the Essential Supplies (Temporary 
Powers) Act. The only effect is that during tlic coniir.uance of the Order made under Section 
3 the existing law does not operate in ihat ii.ld for the time being. The ambit of its opera¬ 
tion being thus limited, there was no direct repeal of any of the existing laws. 

In the case of llajnarair. Singh v. P.A. Commiitee'^, the impugned Act had 

empowered the local government to extend to Patna the provisions of any section of the 
Bengal Municipal Act. 1884 “subject to such restrictions and modilications as the local 
government may think fit*’. The Government of Oihar picked Section 104 out of the Act 
modified it and extended it in its modified form to the town of Patna. Both the Act and 
the notification were challenged on the ground of transgressing tlie constitutional limits of 
permissible delegation. The Court held that while power can be delegated to extend the 
whole or any part of the Act. and also to pick out a section and apply the same to the nev 
area, the Legislature cannot permit an executive authority to modify either existing or future 
laws in any essential features. Changing the policy of the law would amount to modific i 
tion in the essential features of the Act. In the instant case, the Court held the notification 

invalid since the extension of only one section amounted to ciiange in the leeislativc nolicv 
embodied in the Act. y 

In E.tnard Mills Co v. Siaie of A/me,the Supreme Court was invited to invalidate 
the delegation of power to vary the schedule forming part of the impugned Act. The Act 
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authorised the setting up of minimum wages for certain specified industries by notification. 
It was argued that there was no legislative policy to guide the officials charged with the duty 
of adding to the list of industries covered. The Court held that the legislative policy, which 
was to guide in the selection of industries, was clearly indicated in the Act, namely, to avoid 
exploitation of labour by setting minimum wages in industries where due to unequal bargain¬ 
ing power or other reasons wages were inadequate. The Court emphasised the necessity 
to allow flexibility for adaptation to local conditions. The Edward Mills* Case is further 
to be noted for clarifying two points. First, it concedes that there is an element of dele¬ 
gation in every case where the legislature empowers an outside authority to do something 
which it might do itself. The fiction that there is no delegation of legislative powers in what 
may be called as conditional or contingent legislation is thus rejected. Secondly, the rule 
that primary or essential legislation is to be retained by the Legislature is applicable to all 
types of delegated legislation. The Court said : “Where a provision like this strictly comes 
within the description of what is called ‘conditional legislation’ is not very material, the 
question is, whether it exceeds-the limits of permissible delegation**. 


Hamdard Dawakhana v. Union oj India^^ is the first clear case which held a Central Act 
unconstitutional because of excessive delegation authorised thereunder. Parliament passed 
an Act—the Drugs and Magic Remedies (Objectionable) Advertisements Act, 1954, to control 
the advertisements of certain drugs. The Act prohibited, among other things, the publication 
of any advertisement referring to any drug in terms which suggested the use of that drug for 
diagnosis, cure, mitigation or treatment or prevention of any venereal disease. Power was 
delegated under Section 3 of the Act to the Central Government to specify by rules ‘any other 
disease or condition to which the provisions of the Act were to be applied’. Section 3 was 
challenged on the ground of permitting excessive delegation. The Court held Section 3 
invalid because no proper guidance or standard was.supplied to the rule-making authority 
in determining what other diseases were to be brought within the operation of the 
Act. Kapur, J., who delivered the judgment of the majority of the Judges, said : 

Parliament .has established no criteria, no standards and has not prescribed 
any principle on which a particular disease or condition is to be specified in the schedule. 
It is not stated what facts or circumstances are to be taken into consideration to include 
a particular condition or disease.^*. 

In Harakchand v. Union of India^'^y Section 5(20)<6) of the Gold CoQtrol Ac<t.I968, em¬ 
powering the Administrator so far as it appeared to him to be necessar> or expedierif for 
carrying out the provisions of the Act, by order, regulate by licenses, permit or otherwise, 
the manufacture, distribution, transport, acquisition, possession, transfer, disposal, use or 
consumption of gold, was declared invalid on the ground of excessive delegation. The 
Supreme Court held that the power conferred on the Administrator was legislative 
in character. There was no guidance indicated in the Act for having any control over the 
exercise of power, nor was there any stipulation for legislative supervision. 


In Jaian Trading Co. v. Mil! Mazdoor Union^^t constitutional validity of Section 37 of 
the Payment of Bonus Act, 1965, which authorised the Central Government to provide by 
order for removal of doubt or difficulties in giving effect to the provisions of the Act, was 
challenged. The only condition of the applicability of Section 37 was the arising of the 
doubt or difficulty in giving effect to the provision of the Act. The order made was, how¬ 
ever, not to be inconsistent with the purpose of the Act. The Court held Section 37 of the 
Act ultra vires on the ground of excessive delegation : 


The section authorises the Government to determine for itself what the purposes 
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of the Act are and to make provisions for removal of doubts or difficoUics. 

The power.would ji) substance, amopnt to exercise of legislative power and 

that cannot be delegated to an executive authority. 

The same principle is affirmed in other cases**. TJie Legislature must declare the policy 

of the law and fix the legal principles which arc to control in given cases and must provide 

the standard to guide the rule-making authorities. This standard or guidance must not be 

indefinite or genera). But it can be laid down in broad, general terms as Mukheriea J 
said : v . .. 


It is open to the Legislature to formulate the policy as broadly and with as little 
or as much detail as it thinks proper and it may delegate the rest of the legislative work 
to a subordinate authority who will work the details within the frame-work of that 
policy.** 


A statute challenged on (he ground of excessive delegation must therefore be subjected 
lo^ two tests : (O whether it delegates essential legislative function or power, and (/Y) whether 
the Legislature has enunciated its policy and principle for the guidance of the delegate 
Thus in yasantlal Magunbhai State of Bombay^'. Section 6(2) of the impugned Act bad 
provided that the ‘Provincial Covernmem may, by notification in the Official Gazette, fix 
a lower rate of maximum rent payable by the tenants of lands situate in any paiiicular ^ca 
or may fix on any other suitable basis’. The only guidance any suitable basis’ read along 
with tlic preamble and other provisions of the Act was held to provide a sufficient standard 
for the exercise of delegated power. In Sri Ram hiarain v. State of Bombay**, power was 
delegated to the State Government to vary the ceiling area and economic holding ‘if it was 
satisfied that it was expedient so to do in the publie interest’, regard being had to certain 
sr>ecificd matters. This broadly expressed standard for the exercise of executive discretion 
was considered sufficient to satisfy the constitutional rule. The declaration of the legislative 
policy, namely, to make essential goods ‘available for equitable distribution’ was held to 
canalise sufficiently the administrative discretion in making the subordinate legislation under 
the Act, and likewise the guidance provided by the words, “the maintenance of essential 
supplies” was held suHicient to validate the delegation made by impugned Act 
In bhatnugars & Co, Luf. v. Union of India**, the object set forth in the preamble of another 
Act (which was the predecessor Act of the one impugned in that case), namely, ‘to maintain 
supplies and services essential to the life of the co.nmunity’ was held to offer sufficient guidance 
for the e.xercisc by delegated legislation control o\er the export and import trade of Indi i 
under the Imports and Exports tControJ) Act. But the said liberal construction should 
not be earned by the courts to ihc extent of nlwuyi trying to discover a dormant or laUnt 
legislative policy to sustain an arbiiiary power conferred on executive authorities.** 


In M ... Devi Das v. State oj Punjoh'*, the conMiliUional validitv of Section 5 of the 
East Punjab General Sales Tax Act. 1948 was challenged on the ground of excessive dele¬ 
gation. Section 5 reads thus : '^Subjccl to the provisions of this Act, there shall be levied 
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on the taxable turnover every year of a dealer a tax at such rates as the Provincial Govern¬ 
ment may by notification direct**. The Court held the section invalid^ because an 
uncontrolled power was conferred on the Provincial Government to levy every yeal* on the 
taxable turnover of a dealer a tax at such rates as the said Government might direct. The 
Legislature effaced itself in the matter of fixing of rates as it did not give any guidance under 
that section or under any other provision in the Act. The Chief Justice in the course of 
the judgment, said : 

The minimum we expect of the Legislature is to lay down in the Act conferring 
such a power of fixation of rates clear legislative policy or guidelines in that regard. 

As the Act did not prescribe any such policy, it must be held that* Section 5. 

was void.*’ 


In S. /7. Oayal State oj U. P.**, the Supreme CouTt reiterated that the power to 
fix the rate ol sales ta.x could validly be delegated, provided a reasonable upper limit 
is fixed. The upper limit of five paise in a rupee fixed by Section 3-D(0 of the U. P. Sales 
I'ax Act of I94S was held to be reasonable. 


Where the legislative policy is enunciated with suffieient clearness, or a standard is 
laid down, the courts would not interfere. Howevei", what guidance should be given and 
to what extent and whether guidance has been given depends upon the circumstances of 
each stalUip undci consideration. For example, in Delhi Mnnicij?al Corporation v. Birla 

Cotton S. P. (& IV. Mills-^^ looking at tlic nature of guidance necessary in the field of taxation, 
Wanchoo, C. J. pointed out : 


rile guidance may lake the form ol providing maximum rates of tax up to which 
a local body may be given the discretion to make its choice, or it may take the form 
of providing for consultation with the people of the local area, and their fixing the rates 
alter such consultation. It may also take the form of subjecting the rate to be fixed 
by the local body to the approval of government which acts as a watchdog on the ac- 
iions ol tlie local body in this matter on behalf of the Legislature. The purpose of 
guidance, whatsoever may be the manner thereof, is to see that the local body fixes a 
reasonable rate of taxation for the local area concerned. 


In (be Delhi Municipal Corporation case, the Supreme Court upheld the delegation of power 
to the Delhi Municipal Corporation to fix rates of tax for the consumption of electricity 
without limits, as being not uncanalised, arbitrary or without guidance of policy. Though 
the delegation thus made was certainly wide, Wanchoo, C. J. pointed out that : (/) the dele¬ 
gation has been made to an elected body responsible to the people including those who pay 
m«es, (//) the money that has to be found, though large, by taxation is not unlimited as the 
limit is circumscribed by the need to finance the functions which it may undertake to perform 
under the Act, {.Hi) another limit or guidance is provided by the necessity of adopting budget 
estimates each year as laid down under the Act, (/v) the maximum rates fixed by the Cor- 
pviralion are subject, to Government control under the Act, and (r) the courts can hold that 
such exercise is void for unreasonableness. 


A perusal of the decisions of the High Court of this period will show many instances 
of very broadly expressed 'guidance* or standard or ‘principle’ being upheld.*® 
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Statement of the rule.—It will be convenient here to state the principles governing dele¬ 
gations of legislative power which emerge out of the decisions analysed above : 

(a) The primary duty of law-making has to be discharged by the Legislature itself. 
The Legislature cannot delegate its primary or essential legislative function to an outside 
authority in any case. 

(b) The essential legislative function consists in layingvdown ‘the policy of the law and 
making it a binding rule of conduct*. The legislature, in other words, must itself lay down 
the legislative policy and principles and must afford sufficient guidance to the rule-making 
authority for carrying out the declared policy. 

(c) If the legislature has performed its essential function of laying down the policy 
of the law and providing guidance for carrying out the policy, there is no constitutional bar 
against delegation of subsidiary or ancillary powers in that behalf to an outside authority. 

(<f) It follows from the above that an Act delegating law-making powers to a person 
or body shall be invalid, if it lays down no principles and provides no standard 
for the guidance of the rule-making body. 

(e) In applying this test the court could take into account the statements in the preamble 
to the Act and if the said statements afford a satisfactory basis for holding that the legislative 
policy or principle has been enunciated with sufheient accuracy and clarity, the preamble 
itself would satisfy the requirements of the relevant tests. 

(/) In every case, it would be necessary to consider the relevant provisions of the Act 
in relation to the delegation made and the question as to whether the delegation made is inna 
vires or not will have to be decided by the application of the relevant tests. 

(g) Delegated legislation may take different forms Wr., conditional legislation, supple¬ 
mentary legislation, subordinate legislation, etc., but each form is subject to the one and same 
rule that delegation made without indicating intelligible limits of authority is constitutionally 
incompetent. 

Publication of Delegated Legislation.—Subordinate legislation may not take effect 
unless published. In Harla v. State of Rajasthan^^*, the accused had been convicted for an 
offence under the Jaipur Opium Act, 1924.It was proved that the resolution enacting 
the law had not been published by any means to the public. At the time there was no law or 
custom regarding the coming into force of enactments made by that State. The Court 
quashed the conviction and ruled : 

In the absence of any special law or custom, we are of opinion that it would be 
against the principle of natural justice to permit the subjects of a State to be penalised 
by laws of which they had no knowledge and of which they could not even with the 
exercise of reasonable diligence have acquired any knowledge. Natural justice re¬ 
quired that before a law can become operative it must be promulgated or published, 
(p. 46K). 

At page 469, Bosc. J., said : 

There must, therefore, be promulgation and publication in their cases. The 

mode -id' publication can vary. But reasonable publication of some sort Ifiere 

must be. 

On the authority of this decision we may say that statutory rules and order, as opposed 
to Acts of Parliament,’*'’'' do not come into operation until they have been published, although 
tlicic is no rule as to any particular kind of publication. 
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However, in State of Maharashtra v. A/.//. George^^^^ Ayyangar, J. formulated guide¬ 
lines regarding the mode of publication of delegated legislation thus : f/) where there is 
statutory requirement as to the mode or form of publication and they are such that, in the 
circumstances, the court liolds to be mandatory, a failure to comply with those requirements 
nught result in their being no effective order the contravention of which could be the subject 
of prosecution, (//> where there is no statutory requirement, it is necessary that it should be 
published in the usual form, /. e., by publication within the country as generally adopted 
to notify all the persons the making of rules, and (f/V) in India, publication in the Official 
Gazette, viz. Gazette of India is the ordinary method of bringing a rule or subordinate legis¬ 
lation to the notice of the person concerned. 

4 

Sub-delegation.—The common law maxim ‘‘'delegatus non potest delegare'^ makes 
sub-delegation unauthorised unless a person on whom the power is conferred is permitted 
to delegate, expressly or by necessary inlendmcnt.*”* A delegate who has received the autho¬ 
rity from the principal cannot, in turn, delegate his own authority to a delegate of his own. 
If, however, the administrative authority named in the statute has and retains in his hands 
general control over tlie activities of the person to whom it has entrusted in part the exercise 
of its statutory power, and the control exercised by the tidministrative authority is of sub¬ 
stantial degree, there is in the eye of the law no ‘delegation’ at all and the maxim "delegatus 
non poieU delegare" does not apply."^^^ 

^^'246[ Subject-matter of laws made by Parliament and by the Legislatures 
of States.—(!) Notwithstanding anything in clauses (2) and (3), Parliament 
has exclusive power to make laws with respect to any of the matters enumerated 
in List 1 in the Seventh Schedule (in this Constitution referred to as the “Union 
List”). 

(2) Notwithstanding anything in clause (3), Parliament, and, subject to 
clause (1), the Legislature of any State j* * * also, have power to make laws 
with respect to any of the matters enumerated in List III in the Seventh Sche¬ 
dule (in this Constitution referred to as the “Concurrent List”). 

(3) Subject to clauses (I) and (2), the Legislature of any State -j-* * * 
lias exclusive pov.'er to make laws for such State or any part thereof with respect 
to any of the matters enumerated in List II in the Seventh Schedule (in this 
Constitution referred to as the “State List”). 


(4) Parliament has powers to make laws with respect to any matter for 
any pari of the territory of India not included J[in a State] notwithstanding 
that such matter is a matter enumerated in the State List...f<-^ 


Distribution of Law-Making Power.—The present Constitution, in making the dislri- 
binion of legislative powers between the Union and the States, a dopts the method followed 
in the Government of Jndia^T^rtr-F935. The various mattei-s of legislation have been enu¬ 
merated in three lists : List I or the Union List ; List II or the States List ; List IH brThc 


30d. AIR 1965 SC 722 : (1965)1 SCR 

123. 

30c. Mii ll. Veeiayya v. State, AIR 

1967 AP 265; Mangulal Chunilal v. Manilal, 
AIR 1968 SC 822; (1968) 2 SCR 401. 

31, Union of India v. P. A*. Rov, AIR 

1968 SC 850, 857 : (1968) 2 SCR 186. 

* In its application to the State of 
laiiimu and Kashmir, in Art. 246, for the 
'words, brackets and figures ‘‘clauses (2) 
.iiul (3)” occurring in clause (1), the word, 
brackets atul figure ‘'clause (2) shall be 


substituted, and the words, brackets and 
figure “Notwithstanding anything in 
clause (3),“ occurring in clause (2) and 
the whole of clauses (3) and (4) shall 

be omitted. . 

t The words and letters “specified 
in Part A or Part B of the First Schedule 
omitud by the Constitution (Seventh 
Amendment) .Act, 1956, S. 29 and Sch. 

+ Subs, by S. 29 and Sch., 

“in Part A or Part ~B of th^_First 

Schedule”. 



ART. 246J 


RELATIONS BETWEEN THE UNION AND THE STATEJ^ 


413 


Concurrent List. The Union Parliament has exclusive powers of legislation with respect 
to 97 subjects or items in List I . The State Legislatures have exclusive powers with respect 
to 66 itenis enumerated in List II. The powers in respect of the matters 47 items in List TFT 
are Concurrent, i. e., both the Union and the State Legislatures can make laws in respect of 
the subjects enumerated in the 0>ncurrent List, but any Union Act can override the State 
Act in the event of a conflict between the two on a matter in the Concurrent LislJ Topics 
of taxation arc included bo th in L ist I and L ist 1 1 but separately' and independent of other 
subjects. Th ere is no entry in List HI, the Concurrent List, specifyi ng a topic of taxation. 

Subject to certain exceptions contained in Articles 249 t o 253, to the extent to which 
either Legislature encroaches upon the exclusive sphere'of the other as demarcated in the 
three Lists, its legislation will be ultra vires. 


Principles of Interprelati^.—In asccrtmimig the respective jurisdiction of the Union 
anJ theyStale Legislatures set^ut in ArticlT246, the following principles of inferprclaliun 
(lave been upheld : ' ■ 



1. Plenary power oj the legislature.- Unless the Constitution itself has espresslv pro¬ 
hibited le^siauon on the subject either absolutely or conditionally, the power of a I egls- 
lature to enact legislation within its legislative competence is plenary. Once the topic of 
legislation is, for example, comprised within any of the entries In List II or List HI of the 
Seventh Schedule of the Constitution, the fetter or limitation on such power, if any, has to 
be found there. The Slate Legislature has fuH competence to enact freely laws on the subject, 
no matter whether such enactment is contrary to any undertaking or guarantee given bv 
the State. 


The parliamentary power of legislation to acquire property is, subject to the express 
provisions of the Constitution, unrestricted. To imply limitations on that power on the 
assumption of that degree of political sovereignty which makes the States co-ordinate with 
and independent of the Union, is to enWsage a constitutional scheme which does not exist in 
law or in practice. On a review of the diverse provisions of the Constitution the Inference is 
inevitable that the distribution of powers -both legislative and executive- does not support 
the theory of full sovereignty in the States so as to render it immune from the exercise of 
legislative powers of the Union Parliament particularly ,n relation to acquisition of property 
of the States. That the Parliament may, in the ordinary course, not seek to obstruct the nor¬ 
mal exercise of the powers w-hich the States have, both legislative and cxcciitlso. in the field 
allotted to them will not be a ground for holding that the Parliament has no such power 
if it desires, in the exercise of the powers. In State oJ W. B. v. Union oJ hulio^-, the Supremo 
Court upheld the constitutionality of the Coal Bearing Arca.s fAcquisiiion and Develop¬ 
ment) Act of 1957, authorising the Union government to acquire land and rights in or ovei- 
land which is vested in a State, by virtue of Entry 42 in List Hi of the Seventh Schedule 
“acquisition and requisition of property”. It was explained by Sinha, C. J.. speaking for the 
majority, that the power of the Union in respect of property situate in the States, even if the 
States are regarded qua the Union, as sovereign, remains unrestricted and the State pro¬ 
perty is not immune fromjts operation. No positive interdict against the exerciV of power 
by virtue of Entry 42 omis-l Tlffe perceptible in the Constitution, and the implication of an 
interdict based upon the States being absolutely sovereign, assumes a degree of sovereignty 
in the States of such plenitude, as-transcends the express legislative power of the Union. 

2. Retrospectiviti^.^'Yhe legislative power conferred on the appropriate Legislatures 
to enact law m respect of topics covered by the several entries in the three Lists can be exer 
cised both prospectively and retrospectively. Where the Legislature can make a valid law 
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it may provide not only for the prospective operation of the materia! provisions of the said law, 
but it can also provide for the retrospective operation of the said provisions.** 


The meaning of a Validation Act is to remove the causes for ineffectiveness or invali- 
dit> of actions or proceedings which ar^ validated by a legislative measure.** A validating 
law is upheHr first by finding out whether the Legislature possesses competence over the 
subiect-matler, and, secondly, whether by validati on the Legislature has removed the defect 
which the courts have found in th e previous law.** Where a n impugned Act passed bv a 
St ate Legislature is invalid on the ground that the State L egislature did not have legislative 
competence to deal with the topic covered by it, then even Parliament cannot validate such 
an Act, bec¥usT the effect of such attempted validation, in substance, would be to confer 
legislative competence on the State Legislature in regard to a field or a topic which, by the 
rele^nt provisions of the Schedules in the Constitution, is outside its jurisdi ctiolT** ^ 
al ^ a 'delegate of the Legislature must fu nctio n witFuh the limi ts of the power deleg ated to 
it. If tlie Legislature does not expressly authorise the framing of rules having ret rospectiv e 
deration, the rules can operate only prospectively.” ^ 

^ If a law passed by a 1 egislature is struck down by the courts as being in valid, fo r one 
infirmity or another, it would be competent for the appropriate Legislature to cure the said" 
infirmity and pass a validating law so as to make the said provisions of the earlier Jaw effec¬ 
tive from the date when it was passed.** Retrospective application of the law thereby re¬ 
moving the basis of the earlier judicial decision is a valid exercise of legislative power and 
could not be considered as an encroachment on the judicial power.®* But the Legislature ha^s 
no power to enact a provision, the effect of which is to overrule the decision of the High 
Court and not to change the law retrospectively.*® 


If two procedures exist and one is followed and the other discarded, there may in a 
given case be found discrimination. But the Legislature has still the competence to put out 
of action retrospectively one of the procedures leaving one procedure only available, namely, 
the one followed, and thus to make the discrimination disappear. In State of Mysore v. 
D AchUih C//c/n'**, proceedings for acquisition of property of the petitioner had been taken 
under the Mvsorc Land Acquisition Act, 1894 instead of the City of Bangalore Improvement 
Act of 1945. The procedure under the latter Act was more favourable to the owner than 
that of the former Act. The petitioner complained of discrimination under Article 14. 
Thereafter a retrospective \'alidaling Act was passed validating the brder passed and pro¬ 
ceedings held under the Mysore Act, notwithstanding the Bangalore Act, thereby in effect 
making retrospectively a single law for acquisition of land effected prior to its enactment. 
Upholding the Validating Act, the Supreme Court rejected the contention that such a law 
could not remove the discrimination which had already taken place. 

In this regard, the power to levy a tax is no different from other legislation. If the 
Legislature decides to levy a tax. it may levy such tax either prospectively or even retros¬ 
pectively Ordinarily, a court holds a tax to be invalidly imposed because the power to tax 
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is wanting or the statute or the rules or both arc invalid or do not sufficiently create juris¬ 
diction. Validation of a tax so declared illegal may be done only if the grounds of illegality 
or invalidity are capable of being removed and are in fact removed and the tax thus made 
legal. But the Legislature must have the power over the subject matter and competence 
to make a valid law. The validity of a validating law, therefore, depends upon whether the 
Legislature possesses the competence which it claims over the subject-matter and whether 
in making the validation it removes the defect which the courts have found in the existing 
law and makes adequate provision in the validating law for a valid imposition of the tax.*® 

3. Due Proc ess. —In A. K. Gopalan v. State of Madra.^ ^ the Supreme Court had clearly 
ruled out the incorporation ot the American doctrine of due process of law into our consti¬ 
tutional system. However, in Amr itsar Municipaiitv v. Sfate of Punjab**, an attempt was 
made to import the sajne doctrine under the garb of Vag ueness oTJ a^^as a ground for de¬ 
claring the Punjab Cattle Fairs (Regulation) Act, 1968 unconstituti^al. The provisions 
of the Act which declared a monopoly in the State toTiold catTIFTairs were challenged as 
vague and ambiguous as there was no definition of ^cattle fair*. The High Court held the 
Act bad on the assumption that it was liable to be adjudged by the test of ‘due process of 
Law*. The impugned Act was subsequently amended with the addition of the definition 
of ‘cattle fair*. When challenged before the Supreme Court, on the same ground, the Supreme 
Court refused to accept the ground of ‘vagueness of law’ as an attempt to incorporate the 
American doctrine. 

4. P redominance of the Union Pow er. —The opening words of Article 246(1) “Not¬ 
withstanding anything in clauses (2) and (3)’*, and the opening words of clause (3), “Subject 
to clauses (1) and (2)’’, leave no doubt that the effect of these words is that if the legislative 
powers of the Union and State Legislatures, which are enumerated in Lists 1 and 11 of Sche¬ 
dule VII, cannot fairly be reconciled, the latter must give way to the former. Thus if a 
subject happens to be included both in List I and List II, it is the Union Legislature alone 
which will be competent to legislate on that subject. Likewise, if there is ONcrlapping 
between List I and L.ist III, it is List'l that shall prevail. The Union power shall prevail in 
a case of contlict between List II and List HI.** 

5. A voidance of condict : H armo nious Construction .—It is the duty of the coutls, how¬ 
ever, diificuU it may be, to ascertain in what degree, and to what extent, authority to deal with 
matters falling within the jurisdiction of each Legislature exists and to define in the narticuLar 
case before them the limits of their r espective powets.- I t could not have been the intention 
that a conflict should exist ; and in order to prevent sTich a result, entries of the tw^XTsts' 
must be read together and the language of one interpreted and, where necessary, modified' 
by mat of the other. In Calcutta Gas Co . v. ^ate of IVest Be/iff al*^, Supreme Court said ; 
“ii is also well-settled that widest amplitude .should be given to the l angu age of the entries. 

but some of the entries in the different lists.may o verlap and s ometirneq may 

also appear t o be in direct conflict with each other. It is then the duty of this Court to recon¬ 
cile the entries and bring about harmony between them. In this way it may, in most cases, 
be found possible to arrive at a reasonable and practical construction of the langi>age of the 
sections, so as to reconcile the respective powers they contain and to give effect to all of 
them". It is on!> when such a reconciliation proves impossible, then, and only then, will 
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'TTTc overriding power of the Union Legislature, the non obstante clause*’, should operate 
and the Union power prevail.** 

in Cnjcirm Uni'iprsit y v. Krishna*^ a question arose whether the Gujarat State Legis¬ 
lature was competent to enact the Gujarat University Act, 1949, and the statute made there- 
itnder, which prescribes an exclusive medium on which instruction is to be imparted in the 
State Universities. By item 11 of List 11 of the Seventh Schedule, the State Legislature is 
empowered to legislate in respect of “education including Universities subject to items 63, 
64, 65 and 66 of List I.By item 66 of List I of t he Seventh Schedule power is en¬ 

trusted to Parliament to legislate to “Co-ordination and dete rminatio n of standards in insti¬ 
tutions of higher education.“ It was urged by the Counsel foi* the State th*at the 

legislation prescribihglnedium of instruction in the University always f alls within item 31 of 
List IT. The Supreme Court, speaking through Shah, J. for the majority did n ot accept 
Thi^contention and held invalid the statutes made under the Act in so far as they purppFT 
to impose an exclusive mediu m of instruction for the University. Sha H7 J. explained that 
the power to legislate “with rp^npc f to merimm-of instructionJs not a distinct legislative head. 
i-Iowever, it resideTwithJhC|^fiiP^9RQ|m|i|^which the power to legislate-oii education' 
is vested, 11 ni hf^dmenLt o the contrary. Also un der item 
ihft of^me^iiim o f In^ruction in so f ar as it has a d irc <^ bear¬ 

in g and>ilTO^ t upon th^legislativc head of co-ordination and determination of standards in 
instructions of higher education, must be deemed lu be vested in the Union. The two entries 
undoubtedly overlap anxtimist, therefore, be harmoniou.sly co nstrue cT Thus to the extent 
of’overTapping the power conferred by item 66 of List I must prevail over the power of the 
State under item II of List II, in so far as the mediuni^f instruction is a necessary incident 
of the povVei"unde^item 66 of 1-ist I ; It must be deem^ to be included in that, item and ex¬ 
cluded from item 11 of List IF. However, it was pointed out, how far the State legislation 
relating to medium of instrLictioi^nif^if|j ^ns has i mpact upon co-ordination yf higher 
education is a matterwW^jj^ttfijjBJgg^iVTp^abserKe of any concrete challenge to a speci¬ 
fic statute,.,of^^lS<@i^^T^^^erri5cvertheless, it was realised that manifestly imparling 
instructions in certain subjects, medium may have subordinate importance and little bearing 
on standards whereas in certain nt hers its im portance will be vital. Yet the final outcome 
i)f the inajotily opinion appears to be that a statute, such as the impugned one which prescribes 
exclusive medium in the University, cannot be sustained as it encroaches into the jurisdiction 
of the Union by virtue of item 66 of List 1. _ 

The Cuiarat Univer^hx^se was quoted with appioval in D. A. V. CoUefje, Bhaiinda_ 
V State of ~Piinjab^°, where constitulional validity of the prov isions of the PuniabTjniversi ty 

Y 96 j prescribing Punjabi as t he sole medium of instruction and e xaminatio n in a ll affi- 
li.uetT colleges to (he University was chall enged as the power in t his regard v ested in Parlja- 
■n^nT under item 66 of L^si I. The Supreme C ourt held tha t no State has the legislative cqm- 
peTenc^t^ pre^ribe any partic ular medium of j nslruction in resp ect of higher educ ation, 
iTltlnterfeT^ with the power of Parl iamen t under i tem 6 6 of List 1. On the qtjier hand, in 
State oj A. P. v. Lava Natendranath^ , the Supreme Court held that entry 66 of List .I has 
no relation to a test prescribed by the State government for selecting a limhed number of 
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students out of a large number of students applying for ad mission to a particular course of 
study in a University or an ins titution for higher educat ion. 

The rule of avoidance of conflict was also applied in O. N. Mohl^droo v. Bar Council^* 
where the question involvetl was the c onstitut ionality of the Advocates Act of \961. a Union 
law, which concerned the qualifications, enrolment, right to practice and discipline of the ~ 
advocated l he rel evant entries were 77 and 78 o f List I—‘persons entitled to practise 
before the Supreme Court and High Court' and entry 26 in List HI—‘Legal. medical and 
oth er prof essions'. The Supreme Court applied the rule of~harmonious instruction and 
held that the Union Parliament is exclusively empowered to legislate in resp ect of pe rsons 
entitled to practise in the Supreme Court or High Court', and power to legislate in respect 
of the rest of the practitione rs f all under entry 26 of List IH. 

In Union Ind ia v. H. S. Dhiljo^y the Supreme Court, speaking through Sikri, C. J. 
for the majority with Mitter, J. concurring, refashioned the legislathe relationship. 
the Union and Slates. This case involved a question about the competence of Parliament 
to cnaet-Hie-Wealth Tax Act , Iv^ /, a^afn^d~ed by the Finance Act of 1969. The Supreme 
Court held that the impugned legislation does not fall under any entry in L ist I I. in cluding 
en try 49, but clearly falls under entr y 97 of L ist 1 alo ng. As Sikri, C. J. pul it, the only 
question to be asked is : Is the matte r sought to be legislated included in List 11 or List 
IH or is the tax sought to be levied menti oned in List II or List JJI ? No question has to 
be ask ed about L ist~T It was expl aine d that when dealing with a Central Act, the proper 
way oflnquirlng about its validity is whether it is legislatisn in respect of anyinattcr in List 11 
for this is t he only field reg arding which there is prohibition against Parliament. If the Act 
falls under any entry in List II, no further question arises. Following this approach, once 
it is fou nd that it does not fall under any entry in List TI, it is not m ateria l wh^hcr it falls” 
under entries J^-96 of List 1 or entry 97 of List I. for, in any case, entry 97 of List L being ’ 
the resi duary, will tajee care of it. I n that case, entry 97 becomes the primary entry in List I, 
and entries 1-96 oT List I are relega ted to second ary importa nce as supplementary 'enTries.” 
In other words. entr y_97 of List I is given pre-eminence, and entries 1-96 of List I ar^^uced" 
to illustrations of the r^iduary power found in entry 97 of List I. This construction in¬ 
evitably results in giving a restricted meaning to entries 1-96 in List 1 at the expense of entries 
enumerated in L.ist M, thereby considerably toning down their importance. In this rc^ardT' 
the doctrine of harmonious construetToh may find less application with fewer cases of ovci- 
lapping i>r jurisdictions. Sikri, C. J. was aware of this shift in the legislative relations bc- 
iw'CcnThc Union .and Slates but he thought that List 1 has still a role in that if there had 
been no List I. many items in List ii would have been given much wider interpretation thgp 
can Tdc given irn^cT"ihc pr^ent schem'e. It is submitted ^hat such a construction would up¬ 
set the balance drawn by tlic framers of the Constitution between the Union and States tilt-- 
ing il^e scal e in Fa vour oi the States. The object of providing Residuary power is to confer 
power only'^m^rcspect of a matter which could not be foreseen or contemplated at the time 
of the fr aming of the Constitution. As explained by Shelat. J. In Kis"disscni. the powers 
oLtlic Ujiion Legislature and SuteJ^gislatures under Article 246 and the field of legislation 
delineated in the three lists arc well-defined in elaborate and precise terms, and are disjunc- 
livc 'and independent. Therefore, the enumerations 1-96 in List I have to be given the same’ 
status and construed in the same way as the enumerations in List II. ” - 

••> 6. _ Pith and suhnance . —The doctrine of ‘pith and substam^c' is applied when the 

legislative competence' of a legislature with regard to a p'ariicular enac’tment is challenged with 
reference to the entries in the various lists /. c.. a law dealing with asiibiecj_ju.onc list is also 
touching on a subject in another list. In such a case, what has to be ascertained is the pith 
and substance of the enactment—the true object of legislation If, on examination of the 
statute, it is found that the legislation is in substance one on a matter assigned to the legis¬ 
lature enacting that statute, then it fnust be held valid in its eniircl> even though it may trench 
upon matters beyond its competence f.c., on a matter included in the List belonging to the 
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’"Ciden^ ^roachment is not prohibited. “The question must be 
Lord Porter in PrafuHa Kumar'Bank of Comme rce. Khulna^^ “whaUn pith 
an su stance is tJie effect of tne ena<^ment of which compla int is mac^ . After having 
ascertained the true character of law, the court must point out in which of the three Lists 
an Act of that n ature truly falls”. 

In ascertaining the substance of the i mpugn ed legislation, one must have regard to the 
enactment as a whole, to its object and to the scope and effect of its provisions^^ 

It has to be noted that the validity of law is not determined by the degree of encroach¬ 
ment upon the field assigned to the other legislature, though it is a relevant matter for deter¬ 
mining the pith and substance of the Act. The provisions of the law may advance so far into 
the other sphere as to show that its true nature and character is not concerned with a matter 
falling within the jurisdiction of the enacting Legislature. 

/Vhe doctrine of pith and substance has been applied by the Privy Council in several 
appeals from Canada. The justification of the doctrine of pith and substance is that in a 
federal Constitution, it is not possible to make a clear-cut distinction between the powers 
of the Union and State Legislatures. There is bound to be overlapping and in all such cases, 
it is but reasonable to ask what in whole is the object or purpose of the law.^ A strictly verbal 
interpretation would result in a large number of statutes being declared invalid on the ground 
of overlapping. If the Legislature is to have the full scope to exercise the powers granted to 
it, it is necessary to assume that the Constitution does not prevent a Legislature from dealing 
with a matter which may incidentally affect any matter in the other List. Gwyer, C. J.,*° 
in explaining the validity of the doctrine of pith and substance said ; 



It must inevitably happen from time to time that legislation though purporting 
to deal with a subject in one List touches also upon a subject in another List, and the 
different provisions of the enactment may be so closely intertwined that blind adherence 
to a strictly verbal interpretation would result in a large number of statutes being de¬ 
clared invalid because the Legislature enacting them may appear to have legislarcd in a 
forbidden sphere. 

(_The application of the doctrine is weU-illii5;iraipd in PrafuHa Kumar, v. Ba nk of Com- 
merce, Khtilna^^ (a case interpreting Section 100 of the Government of India Act, 1935, the 
p'ro'visions of which were substantially similar to the present Ariicle 246). In that case the 
constitutional validity of the Bengal Money Lender's Act, 1946, which had provided for 
limiting the amount and the rate of interest recov erable bv. a lender on any loan, was chal¬ 
lenged on the ground that it was ultra vires the Bengal Legislature. The High Court of 
Calcutta held that the Act was infra vires the Provincial Legislature, but on appeal to the 
Federal Court the decision of the High Court was revcr.scd and the Act was held to be ultra 
vires the law-making powers of the Bengal Legislature. On appeal to the Privy Council, it 
was contended on behalf of the appellant that the Act was valid as it dealt with ‘money lending* 
and ‘money lenders' in the Province—a matter within the exclusive competence of the Pro¬ 
vincial Legislature under List II, Entry 27. On behalf of the respondent-creditor, it was 
contended that t!ie Act was wholly ultra vires the Provincial Legislature^ or at least that much 
of the Act as affected the right of promissory noteholders to recover the full amount due on 
their promissory notes. ^The rcspofiJent relied upon Entry 28 of List 1. which assigned to the 
Federal Legislature exclusive authority to make laws with respect to “cheques, bills of ex¬ 
change, promissory notes, and other like instruments”. 

The Privy Council held that the Act was not void either in whole or part as being ultra 
vires the Prt)vinclal Legislature. The pith and substance of the Act being money lending. 
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it came within List II, Entry 27. Government of India Act, 1935/and therefore was within the 
competence of the Provincial Legislature, and was not rendered invalid, because it incidentally 
affected matters reserved to the Federal Legislature, namely, "promissory notes” in Sche¬ 
dule Vn, List I, Entry 28 The follow'ing leading principles are dcducible from the Privy 
Council decision ; 

(rt) It is not possible to make a clcar-cut distinction between the powers of the Union 
and Slate Legislatures. They arc bound to overlap, and where they do so, the 
questions to be considered arc : What is the pith and substance of the impugned 
enactment, and in what List arc its true nature and character to be found. 

ih) The extent of invasion_^ the J*rovinces into subjects in the Federal List is an 
important matter, not because the validity ol a Provincial Act can be determined 
by discriminating between degrees of invasion, but for determining the pith and 
substance of the impugned Act. 

(c) Where the three Lists come in conflict. List I has priority over Lists 11 and III 
and List III has priority over List II. 

In Stat e of Rojasthon v. G. C hawla^’’/the State Legislature made a law restricting the 
use of sound amoliflcrs. The resporTdent who had violated the provisions of the impugned 
Act was pro'sccuted. The Judicial Commissioner, Ajmer, held the Act invalid and quashed 
the conviction. On appeal to the Supreme Court, the State contended that the law was 
within the legislative competence of the State Legislature since it fell under Entry 6, List II, 
“Public health and sanitation”. The respondent, on the other hand, contended that the 
impugned law fell under Entry 31, List I- “Post and Telegraph, Telephones, Wireless, Broad¬ 
casting and other like forms of communication”. It was held by the Supreme Court that 
the impugned legislation in its pith and substance fell substantially within the Entry 6. t The 
power to legislate in relation to public health includes the power to regulate the use of ampli¬ 
fiers as producers of loud noises when the right of such user, by the disregard of the comfort 
and obligation to others, emerges as a manifest nuisance to them.CIt did not fall within 
the Entry .31 in the Union List, even though the amplifier is an apparatus for broadcasting 
or communication. The legislation in pith and substance being on a State matter, it was 
not invalid even if it incidentally encroached upon the subject of broadcasting or commu¬ 
nication. ^ 


In StqtcM / RamU ay-vrF t-H. Balsara^^, constitutional validity of the Bombay Prohibition 
Act was in issue. The question was whether that Act fell under Entry 8 of List II namely 
•‘intoxicating liquors that is to sa\. the production, manufacture, possession, transport, 
purchase, and sale of intosicating liquors”, or under Entry 41 of List I, namely, “import and 
export of liquors across customs frontier” which is a Union subject. It was argued that the 
prohibition on purchase, use, transport, and sale of liquor would affect the import. The 
Court, rejecting the argument, held the Act valid because the pith and substance of the Act 
fell under Entry 8 ofList II, and not under Entry 41 of List 1. even though the Act incidcntallv 
encroached in)on the Union power of legislation/ In /). N. Banerjee v. P. R. Mukerjee^^ 
the Municipality challenged the Industrial Dispute.s Act of the Union Parliament, in so far 
as it applied to the municipalities, on the ground that it lelaled to a State subject— the local 
government. The Supreme Court held that having regard to the pith and substance of the 
impugned Act it dealt with the Union subject, industrial and labour disputes. Entry 22 List 
III, and not with local government. Entry 5, List 11.4 In Ramtanu Coco/j. HousinK' Society Ltd 
V. State of Maharadtira'^’^, a question arose s^hether the Maharashtra Industrial Develop¬ 
ment Act is a vali£picce of legislation. The Supreme Court' applied the doctrine of pith 
and substance and deluded that the pith and substance of the Act is establishment growth 
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and organisation of industries, acquisition of land in that behalf and carrying out the pur¬ 
poses of the Act by setting up the corporation as one of the limbs and agencies of the Govern¬ 
ment. Thus the impugned Act does not fall within Entries 7 and 52 of List I, but is within 
Entry 24 of List 11. 

With respect to the rule that in delimiting the legislative powers of the Union and State 
legislatures resort is to be made to the principle of pith and substance, finds support from 
the expression “with respect to** used in clauses (1) to (4) of Article 246. In State oj Rajasthan 
V. G. Chawla*^y the Supreme Court said : 

The power to make laws with respect to a subject-matter is a power to make laws 
which in reality and substance are laws upon the subject-matter. It is not enough that 
a law should refer to the subject-matter or apply to the subject-matter : for example, 
income-tax laws apply to clergymen and hotel-keepers as members of the public ; but 
no one would describe an income-tax law as being, for that reason, a law with respect 
to clergymen or hotel-keepers ; the building regulations apply to buildings erected for 
or by banks ; but such regulations could not properly be described as laws with respect 
to banks or banking. 

7. A ^rWnrv T.ppix!a ij^n.—\t is wcll Settled that the power to legislate on a topic of 
legislation carries with it the power to legislate on an ancillary matter which can be said to 
be reasonably included in the power given." Thus the power to legislate with respect to col¬ 
lection of rent includes the power to legislate with respect to remission of rent” and the power 
to legislate with respect to agricultural goods includes the competence to enact laws relating 
to tax on agricultural income.” The power to legislate with respect to land includes the power 
with respect to mortgages of land as a subsidiary subject.” Likewise, legislation relating 
to tax on agriculture also bestows competence to enact a law relating to a tax on agricultural 

income.” 

The power to impose taxes includes the power of raising revenue by imposing licence 
fee.*’ The power to make laws on a subject includes the power to pass a valid law retros- 
p-'ctively if the existing law on the subject is struck down as unconstitutional.” The power 
to levy lax. it has been held, would include the power to enact provisions to check evasion 

of tax.” 

The power to make laws for labour welfare will justify the State to take over and utilise 
for the benefit of workers as a class the unpaid accumulations belonging to the employees, 
but which were not claimed by them.’® 

In justification of the doctrine of ancillary powers, Gajendracadkar. J., observed : 

It is an elementary cardinal rule of interpretation that the words used in the 
Constitution which confer legislative power must receive the most liberal construction 
and if they are words of wide amplitude, they must be interpreted so as to give effect 
to that amplitude. It would be out of place to put a narrow or restricted construction 
on words of wide amplitude in a Constitution. A general word used in an entry. 
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must be construed to extend to all ancillary or subsidiary matters which can fairly and 
reasonably be held to be included in it.’* 

While the heads of legislation in the various lists in the Seventh Schedule are to be 
iiitci:(»rctcd widely so as to fake in all matters which are of a character incidental to the 
topics mentioned therein, there is a limit to such incidental or ancillary power flowing from 
the legislative entries. In Abdul Quadar & Co. v. S. T. Offi<er''*, it was held that a law per¬ 
mitting realisation of the amount wrongfully imposed as sales tax by an ordinary dealer has 
no indicia of lax since it is illegal and its recovery by the State from the dealer is in no way 
fairly and reasonably connected to the topic of tax on sale of goods, nor can the doctrine 
of ancillary power be used as a cloak for extending the power of a legislature so as to include 
a matter which is specifically provided in a separate entry. Thus, the power with respect 
to belling and gambling In Entry .34 of List II cannot include the power to impose taxes on 
betting and gambling which is specifically provided in Entry 62 of List II.’® Similarly, it 
is doubtful if power to levy tax would include the power to confiscate goods as ancillary 
thereto.’* 


8. Colourable IcgisUttioii .— If the Constitution of a State distributes the legislative 
powers amongst cfitlcrent bodies, which have to act within their respective spheres marked 
out by specific Icgisl^fve enlnes, or if there are limitations on the legislative authority in 
the shape of FundaincntarRights, questions do arise as to whether the legislature in a parti¬ 
cular case has—bfTtas"not“In respect of the subject-matter of the statute, or in the method 
of enacting it, trangressed^^THimits of its constitutional powers. Such tr ansg r ession may 
be patent, m anife srbr d irect, but it may also be disguised, covert and indirect and it is to this 
latter class of cases that the expression ^‘co lourable legi slation” has been applied in certain 
ju dicia l pronouncements. The idea conveyed by the expression is that although a legTs- 
lature in passing a statute purporting to act within the limits of its powers, yet in substance 
and in reality it transgresses those powers, the transgression being veiled by what appears 
on proper examination to be a mere pretence or disguise. In other w^ds, it is the substance 
of the Act that is material and not merely the form or outward appearance and if the subject- 
matter in substance is something which is beyond the powers of that Legislature to legislate 
upon, the form in which the law is clothed would not save it from condemnation. The legis¬ 
lature cannot violate the constitutional prohibiiion by employing an indirect method.’* 
•‘You cannot do indirectly what you cannot do directly". It may be pointed out here that the 
doctrine or^cblbur^Ie legislation" does not impute dishonest motive or mala Jides to the 
legislature making the law. TJie court will scrutinise the law to ascertain whether the Legis¬ 
lature by d evice p urports to make a law, which though in form appears to be within its sphere, 
in efi'ect and substance reaches beyond it. If, in fact, it has power to make the law, its 
motives in making the latter arc irrelevant.’* The rule of colourable legislation has no appli¬ 
cation if the legislature making the law has the competence to make that law.” 

The doctrine of colourable legislation is relevant only in connection with the question 
of legislative competency.’* Objections based on colourable legislation have relevance only 
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in situations when the power is restricted to particular topics, and an attempt is made to 
escape legal fetters imposed on its powers by resorting to forms of legislation calculated 
to"mask the real subject-matter. Whether less than what was done might have been enough, 
whether more drastic provision was made than occasion demanded, whether the same pur¬ 
pose could have been achieved by provisions differently framed or by other means, they 
are wholly irrelevant considerations for testing the validity of the law. They do not touch 
the ambit of the power but only the manner of its exercise. 


In K. C. G. Narayan^eo v. State Oj 


d?, there was the question of the validity of 


the Orissa AgriculturirincQme-Tax (Amendment) Act of 19^ which greatly enhanced the 
rate of tax onlfgnSUlurral income. It was argued that the Act is not a botia fide taxation 
statute ^11, but is a colourable piece of legislation, the real object of which is to reduce by 
arMcial means the net income of intermediaries, so that the compensation payable to them 
under the Orissa Estates Abolition might be kept as low a figure as po^ible, agri¬ 

cultural income Tax being deducted from the gross income in order to arrive at the net income 
on the basis of which the amount of compensation is to be determined. The Supreme Court 
did not accept this contention and declared the Act as valid. It was observed that the Act 
is certainly a legislation on “taxing of agricultural income”, as described in entry 46 of List 
II of the Seventh Schedule. The State Legislature has undoubted competency to legislate 
on agricultural income tax, and the Act purports to increase the existing rates of income 
tax The increase in rates may be unjust or inequitable, but that does not affect the com¬ 
petency of the Legislature. Even if it is assumed that the Act was made under the guise 
of a taxation statute with a view to accomplish an ulterior purpose, namely, to reduce the 
amount of compensation, still it cannot be regarded as a colourable piece of legislation. 
Under entry 42 of List IH, the Legislature can adopt any principle of compensation in respect 
of properties acquired. Whether the deductions are large or small, inflated or deflated, they 
do not affect the constitutionality of a legislation under this entry, unless the requirements 
of Article 31(2) are not met. It would be colourable legislation only if it is shown that the 
real obicct is to attain something which is beyond any constitutional limitation or that it hw 
within the exclusive field of another Legislature. It could be noticed that the two Acts did 
not make any reference to each other and were in no way inter-connected. Taking each 
Act on its merit the Court had no hesitation to declare them valid as being withm the com- 
netence of the Legislature. It was made very clear that the motives which impelled to enact 
fhl law are irrelevant. However, if there was some mention of one Act in the other or the 
two Acts were expressly iuter-conncctcd. it seems the Court could have icad the ulterior 
mirnose and in such a case motive would have become purpose, namely, to bypass the con¬ 
stitutional limitation of the payment of compensation as provided in Ai ticic 31(2). thereby 
characterising the taxation statute as a colourable legislation, the purpose being to over¬ 
come the payment of compensation. 

In relation to constitutional prohibitions binding a Legislature it is clear that the 
LcEislature cannot obey the prohibitions merely by employing indirect 

ine exactly the same result. Therefore, in ail such cases the Court has to look behind the 
names form^:. appearances to discover the true character arid nature of the legislation.^ 
M R Baiaji v Sm/e of Mysore^\ the Supreme Court held that the reservation of 68^ 
s-ts fof admission of backward classes to educational institutions by the impugned ordci 
otMhe site is plainly inconsistent with the concept of special provision authorised by Article 
The impugned order was found as amounting to fraud on the constitutional power. 

.V.;' exDlained if the executive action does not patently or overtly transgress the autho- 
.rcon^errerL U by the Constitution, but the transgression i.s overt and latent, the said 
Liioo is struck down as being a fraud on the relevant constitutional power. 
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The doctrine of colourable legislation applies equally to taxation laws. But a challenge 
oil the basis of colourable legislation, which is not a legitimate exercise of power, can succeed 
not merely by showing that the tax levied is unreasonably high or excessive, which is a legi¬ 
timate exercise of power, but by providing other relc\’ant circumstances which justify the 
conclusion that the statute is colourable and as such amounts to a fraud.*" As an illustra¬ 
tion of such a statute though ostensibly passed in exercise of the legislative powers conferred 
on the Legislature but struck down as a colourable exercise of the said power, reference may 
be made to K. T. Moopil Nair v. State of Kerala^^, where the provisions of the Travancore— 
Cochin Land Tax Act of 1955 were declared to be unconstitutional in view- of Articles 14 
and 19(1)(/). It was found that a person making an income of Rs. 3,100 per year was liable 
to pay Rs. 54,000 under its operative provisions, so the Supreme Court held that the provi¬ 
sions of the Act were confiscatory in character, and reached the conclusion that in passing the 
Act, the Legislature had merely adopted a device and a cloak to confiscate the property of the 
citizen taxed. 


In an American case®*, under Child Labour Act, a tax of 10/© on the net profits of the 
year could be imposed upon an employer who knowingly, during any operation of the taxable 
period, employed children within certain age limit, irrespective of whether one child was 
employed or several. This was held not to be a valid exercise by Congress of power of taxa¬ 
tion, but an unconstitutional regulation by the use of the lax as a penalty for the employment 
of child labour in the State which was exclusively a State function. That case was one in 
which the Congress exercised its power of regulation by imposing a tax by way of penalt> 
in order to prevent the employment of child labour and thus by the exercise of the power 
which it possessed, /. e., of taxation, it tried to regulate a subject over which it had no juris¬ 


diction. 


247. Power of Parliament to provide for the establis hment of certai n 
additional courts.—Notwithstanding anything in this “Chapter, “Parliament 
may by law provide for the establishment of any additional courts for the better 
a ’ministration of laws made by Parliament or of any existing laws with respect 
to a matter enumerated in the Union List. 


The Supreme Court is the only court which the Constitution expressly requires and 
sets up.'’^ Other Union courts are left to be organised at the discretion of Parliament. 
Article 247 expressly empowers Parliament to establish any additional courts for the better 
administration of laws made by Parliament or of any existing law with respect to a matter 
enumerated in the Union List, ft may be said that an express provision authorising Parlia¬ 
ment to set up additional Union courts was unnecessary, since power to make laws in relation 
to any subject carries with it a power to establish courts to administer laws with respect to 
that subject.®® But the Constitutions of U. S. A., Australia and Canada expressly authorise * 
their legislatures to set up subordinate federal judiciary. In the absence of such a provision 
in the Indian Constitution, it might have been argued that no power is given to Parliament 
to establish subordinate Union judiciary. This article sets all doubts at rest. It should 
not, however, be inferred from this article that Parliament is not competent to use various 
State courts for enforcing Union laws. The practice under the Government of India Act. 
1935, has been to use Stale courts for the administration of Council as v/cll the Provincial 
laws. Under the present Constitution also there is no intention to depart from the existing 
practice. 
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*248. Residuary powers of legislation.— (!') Parliament has exclusive 
power to respect to any matter not enumerated in the Con¬ 

current List or State List. 

(2) Such power shall include the power of making any law imposing a 
tax not mentioned in either of those Lists. 


This article assigns residuary powers of legislation exclusively to the Uniop Legislature. 
List I, Entry 97, Scitcdule VII to tnc Constitution also lays down that Parliament has ex¬ 
clusive power to make laws with respect to any matter not enumerated in List II or List 111, 
including any tax not mentioned in either of those Lists. 

Under the Government of India Act, 1935, residuary power of legislation was given 
ntuther to the Federal Legislature nor to a Provincial Legislature. It was left to the discre¬ 
tion of the Governor-General to as’iign these powers to either Legislature. The method 
auepted in the Act was a compromise between two sharply divided schools of thought in 
India, one -n favour of giving residuary powers to the Centre, and the other to the provinces. 
It is only when ail categories in the three Lists are absolutely exhausted that one should think 
ot falling back upon the residuary power,®’ but the Lists under the 1935 Act were so exhaus¬ 
tive as to leave little or nothing in the residuary field. Under the present Constitution too 
the practice of exhaustive enumeration of Lists is retained, but the residue is given to the 
Centre. In the U. S. A. and Australia, residuary powers are vested in the component States, 

while in Canada they belong to the Centre. 


in Nari Krishna Bhorgav v. Union of the provisions of the Income Tax Aci, 

1961, relating to the annuity deposits were challenged before the Supreme Court on the 
ground that Parliament had no authority to incorporate in the Income Tax Act what in 
substance was relating to borrowings by the government from a class of tax-payers. TITc 
Supreme Court upheld the validity of the impugned provisions as being within the compe¬ 
tence of Parliament. Shah, J. observed that Parliament has by Article 246 read with entry 
82 ot List I power to levy tax on income other than agricultural income, but granting that 
the scheme relating to annuity deposits 3s for borrowing money from income tax payers, 
power to legislate in that behalf is still within the competence of Parliament by virtue of entry 
97 of List I. According to him, there is no prohibition against Parliament enacting in a 
hngle statute matters which call for the exercise of power under two or more entries in List I. 
HidayatullaSi. J., in his separate opinion thought that the scheme could validly be made 
under entry 82 of List 1 without invoking the aid of entry 97 of the same List. Howeve^ 
he went on to say that before recourse could be had to entry 97 of List I, it must be found- 
as a fact that there is no entry' in any of the three Lists under which impugned provisions 
can come By three lists he obviously meant three Lists excluding entry 97 of List 1, a re¬ 
course to which, according to him, is not a first step but the last resort. Later, in Second 
G / OJficer Mangalore v. D. H. Nazareth^\ Hidayatullah, then C. J., maintained that if. 
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however, no entry in any of the three Jists covers a piece of legislation, it must be regarded 
as a matter not enumerated in any of the three lists, and then it belongs exclusively to Parlia¬ 
ment under entry 97 of List 1. In that case was involved the validity of the Gift Tax Act 
of 1958, which provided for the imposition of tax on the gift of properly which may include 
land and buildings. The Supreme Court held the Act as valid being within the competency 
of Parliament. It was admitted that no entry in List II or List HI mentions such a lax, and. 
therefore, the conclusion was that Parliament purported to use its powers derived from entry 
97 of List I read with Article 248 ; entry 4 of List II, it was observed, could not include gift 
tax as levied by Parliament. Tlic Chief Justice made a reference to Article 248 and explained 
that Parliament has exclusive posser to make any law in respect to any matter not enume¬ 
rated in List 11 or List III, and for this purpose, and to avoid any doubts, entry 97 has also 
been included in List 1. In other words, the scope and extent of Article 248 is identified with 
that of entry 97 of List I. Thus entry 97 of List I is given a status which is somewhat 
different from other entries, that is entries 1-96 in List 1. 

From the above, two questions arise for consideration : (/) whether the scope and extent 
of Article 248 should be Identified yith that of entry 97 of List I and (/Y) whether the subjecl- 
jnattcr of entry 97 of List I, by virtue of the words “any other matter not enumerated in List 
II and List 111", is inclusive of the subject-matter of entries 1-96 of List 1. These questions, 
though inter-related, came up for discussion in Union of Ind ia v. H. S. Dhillon^' *, which in¬ 
volved the vires of the definition of ‘net wealth’ in the Wealth Tax Act of 1952, as amended 
by the Finance Act of 1969. The amended definition of ‘net wealth’ included agricultural 
land in assets for the purpose of calculating tax on the capital value of tlie net wealth. The 
roles ant entries are entry 86 of List I—“Taxes on the capital value of the assets, exclusive 

of agricultural land.”, entry 49 of List II—“Taxes on lands and buildings”, and 

entry 97 of List I—“Any other matter not included in List 11 and List 114”. It was argued 
that the object and effect of exclusion of agricultural land from entry 86 was to take such 
property out of the ambit of* entry 97 and Article 248, and the impugned law was a law in 
respect of entry 49 of List IJ. The Supreme Court, by a majority, Sikri, C. J. (for himself. 
Roy and Palckar, JJ.) with Mitler, J. concurring, Shelat, J. (for himself, Ray and Dua, JJ.) 
dissenting, upheld the validity of the impugned legislation, its subject-matter falling w'ithin 
entry 97 of List 1. Sikri, C. J. was of the view that the impugned legislation does not fall 
\sithin the subject-matter of either entry 86 of List J or entry 49 of List 11. However, even 
assuming that the Wealth Tax Act as originally enacted is held to be a legislation under entry 
86 of List 1, there is nothing in the Constitution to prevent Parliament from combining its 
powers under entry 86 of List I with its powers under entry 97 of List 1. There is no principle 
which debars Parliament from relying on the pow’ers sp>ecified under entries 1-96 of List I 
and supplementing them with powers under entry 97 of List I, and Article 248. The words 
‘any other matter' occurring in entry 97 of List I cannot mean a topic by way of exclusion, 
but really refer to matters contained in each of the entries 1-96 of the same list. Thus accord¬ 
ing to Sikri, C. J., the exclusive field of parliamentary legislation is demarcated by Article 
246(J) read with entries 1-96 of List 1, and entry 97 of List 1, which does not debar Parlia¬ 
ment from making a law on a matter coming vviihout jurisdiction elsewhere under the Con¬ 
stitution, is identified with Article 248. Shelat, J., on the other hand, observed that 
the expression “any matter not enumerated in the Concurrent List or State List” in Article 
248 which gives Parliament exclusive power in respect of matters in List I, means any matter 
other than those enumerated in.any of the three lists. Thus, the residuary power given to 
Parliament in Arilcle 248 cannot include pow'cr which is exclusively given to Parliament 
by virtue of clause (1) of Article 246 read with List 1. However, according to him, though 
the residuary power has been vested in Parliament under Article 248, its consequences have 
been translated in entry 97 of List 1, the implication being the exclusion of entry 97 out of List 
I for purposes of Article 246(1). Shelat, J., maintained that the tax under the Wealth Tax 
Act fell under entry 86 of List I. but he pointed out that a tax on the capital value of assets 
including agricultural land cannot be imposed under Article 246(1) read with entry 86 of 
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List 1 as entry 86 of List I restricts in express terms the power to impose a tax on the capital 
value of assets, exclusive of agricultural land. In the opinion of Shelat» J., the amending 

Act fell under entry 49 of List II and not under Article 248 or entry 97 of List I. 

* 


It may be seen that Article 246 read with three lists in the Seventh Schedule confers 
positive powers on Parliament and State Legislatures as demarcated in the three lists res¬ 
pectively, but the matters enumerated in the three ITsts do not by themselves enable Parliament 
or State Legislatures to make laws. The residuary powers are conferred exclusively on 
Parliament by virtue of Article 248. Reading Article 248 in the context of Article 246(1), 
which empowers ParJiament to make laws exclusively with respect to matters enumerated 
in List I, it is logical to construe that there is no overlapping in Article 246(1) and Article 
248, and the ambit of Article 248 is distinct and separate from that of Article 246(1) read 
with List I. Otherwise, Article 248 falls out of place and becomes superfluous, as, in that case, 
entry 97 of List I—“any other matter not enumerated in List 11 and List UP*, could have 
taken care of the residuary powers. It is submitted that the fallacy lies in redding entry 97 
of List I with Article 248 and not with Article 246(1) as is the case with other entries, that 
is entries 1-96, of the same list. Parliament is empowered to make laws with respect to 
matters falling in entry 97 of List 1 by virtue of Article 246(1) and not Article 248. In other 
words, entry 97 is just one entry amongst 97 enumerated in List I. Thus the opinion of 
Shelat, J., is preferable when he says that Article 248 should include within its powers only 
those matters which are not enumerated in any of the three lists. But Shelat, J., misconstrued 
the status of entry 97 of List 1 by identifying it with that of Article 248 because the former 
indicates only the subject-matter whereas the latter is an enabling provision. Being one 
entry among others enunicralcd in List 1, entry 97 of List I should be treated like other 
entries in the sapie list, and therefore, should not be construed to mean a topic mentioned 
by way of exclusion of topics mentioned in entries 1-96 of List I. In this regard, the obser¬ 
vation of Shah, J., in the Anmuty Deposit cose*^ may be recalled that there is no prohibition 
for enacting in a single statute matters which call for the exercise of two or more entries in 
List I. To this extent, Sikri, C. J, is right in saying that assuming that the Wealth Tax Act, 
as originally enacted, is held to be legislation under entry 86 of List I, there is nothing in the 
Constitution to prevent Parliament from combining its powers under entry 86 of List I with 

Its powers under entry 97 of List 1. 


*249^ Power of Parliament to legislate with respeet to a matter in the 
State List in the national interest.—(I) Notwithstanding anything in the for^ 
going provisions of tliis Chapter, if the Council of States has declared by reso¬ 
lution Lpported by not less than two-thirds of the members present and voting 
that it is necessary or expedient in the national interest that Parhament sho^^ 
make laws with respect to any matter enumerated in the State List specked 
in the resolution, it Shall be lawful for Parliament to make laws for the whole 
or any part of the territory of India with respect to that matter while the reso- 

lution remains in force. 


(2) A resolution passed under clafise (I) shall remain in force for such 
period not exceeding one year as may be specified therein : 

Provided that if and so often as a resolution approving the continuance 
in force of any such resolution is passed in the manner provided in clause (1), 
such resolution shall continue in force for a further period of One year from the 
date on which under this clause it would otherwise have ceased to be in force. 


(3) A law made by Parliament which Parliament would not but for the 
passing of a resolution under clause (1) have been competent to make shall, to 
tlic extent of the incompetency, cease to have effect on the expiration of a period 
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of six months after the resolution has ceased to be in force, except as respects 
things done or omitted to be done before the expiration of the said period. 

This article provides a procedure whereby without a forma! amendment of the Consti¬ 
tution the Union Parliament can assume legislative authority over a subject in List II if it has 
become a subject of national interest. 

As already noted, the Constitution confers on State Legislatures exclusives law-making 
power in relation to the subjects in the State List (List II). But when a subject, which is 
normally on the State List, assumes national importance, it is reasonable to expect that the 
Union Parliament will legislate upon it. At the same time, to’prevent any unwarranted 
encroachment upon State powers it has been provided that this can be done only if the Council 
of States, which may be said to represent the States as units, passes resolution to that effect 
by a two-thirds majority. The authority which accrued to the Union Parliament to legislate 
on such a matter is valid only for the period the resolution of the Council of States remains 
in force. The resolution of the Council of States authorising Parliament to legislate on a 
Stale matter shall remain in force foi-such period, not exceeding one year, as may be specified 
ihercin. But the Council of States can extend the period in the manner provided in the pro¬ 
viso in clause (2). It is laid down in the proviso that, if and so often as a resolution approv¬ 
ing the continuance in force of such resolution is passed by the Council of States, the resolu¬ 
tion is to continue in force for a further period of one year from the date on which it would 
otherwise have ceased to operate. Clause (3) lays dovn the cfi'ecl of expiry of temporary 
laws made by Parliament with respect to List II in pursuance of the resolution of the Council 
of States. These lavs will cease to have effect on the expiry of six months after the resolu¬ 
tion ceases to operate. .After that date, such Union laws become inoperative except as 
icspects things done or omitted to be done before the expiration of the law.' 

*250. Power of Parliament to legislate with respect to any matter in the 
State List if a Proclamation of Emergency is in operation.—(1) Notwithstanding 
anything in this Chapter, Parliament shall, while a Proclamation of Emer¬ 
gency is in operation, have power to make laws for the whole or any part of the 
territory of India with respect to any of the matters enumerated in the State 
List. 


(2) A law made by Parliament which Parliament would not but for the 
issue of a Proclamation of Emergency have been competent to make shall, 
to the extent of the incompetency, cease to have effect on the expiration of 
a period of six months after the Proclamation has ceased to operate, except 
as respects things done or omitted to be done before the expiration of the said 
period. 

Restrictions on the legislative authority of the Union Legislature in relation to tltc 
subjects enumerated in the State List are removed during the period a proclamation of emer¬ 
gency is in operation.** During the emergency Parliament shall have power to make laws 
for the whole or any pari of the territory of India Nviih respect to all matters on the State 
List. 


The Constitutions of U.S.A., Australia and Canada do not expressly provide for the 
enlargement of federal powers during the emergency. But during the two world wars, the 
defence power of the Federal Government was given so extended an interpretation by the 


♦ In its application to the State of 
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Courts that these countries behaved more like unitary than federal States. In Farcy v. 
Burvett^^y the High Court of Australia observed as follows : 

It may be that the power dees not become enlarged in war, but that when seen 
closely we know how large it is in relation to existing war. Then at least we are able 
to envisage the reach of the long arm. If the thing be capable, during the war, of aid¬ 
ing our arms by land or sea, here or elsewhere, we are to say so, but we may say no 
more. It may be wholly beside the mark in peace, and if it be so, we are to say so upon 
due occasion. But the necessity is not for us, when facts of which we take judicial 
notice establish that the thing is capable of aiding directly the execution of the power. 
If it is thus capable, the question of necessity, or the wisdom or expediency, of invoking 
such aid is for Parliament or its duly delegated authority. 

Clause (2) lays down the elfect or expiry of the temporary laws made by Parliament 
with respect to List II. These laws will cease to have cITect on the expiration of six months 
after the proclamation ceases to operate. After that date such Union laws shall becom e 
inoperative, except as respects things done or omitted to be done before the expiry of the 
said period. 


’^251. Inconsistency between laws made by Parliament under Articles 249 
and 250 and laws made by the Legislatures of States,—Nothing in Articles 249 
and 250 shall restrict the power of the Legislature of a State to make any law 
which under this Constitution it has power to make, but if any provision of a 
law made by the Legislature of a State is repugnant to any provision of a law 
made by Parliament which Parliament has under either of the said articles 
power to make, the law made by Parliament, whether passed before or after the 
law made by the Legislature of the State, shall prevail, and the Jaw made by 
the Legislature of the State shall to the extent of the repugnancy, but so long 
only as the law made by Parliament continues to have effect, be inoperative. 

We have noted above that Parliament can invade the Slate List in two cases : (r) where 
a subject in the State List assumes national importance, provided that a resolution is passed 
by iwo-thirds majoi ity in favour of such exercise of the power by the Union, by the Council 
of Stales and (//) where a proclamation of emergency lias been issued by the President. But 
in both these cases the power of the State Legislature to deal with matters falling in the State 
List is not abrogated. The Legislature of a State can thus make a law on the matter which 
has been taken over by the Union Legislature under the resolution of the Council of States, 
passed in accordance with the provisions of Article 249. But in the case of a conflict be¬ 
tween a Union and a State law, the former will prevail. The same is the provision when, 
during the proclamation of emergency, the Union Parliament is enabled to make laws on 

maticrs in the State List. 

If the legislative intent to supersede the earlier law is manifested by the enactment of 
provisions as to effect such supersession, then there is in law a repeal notwithstanding the 
absence of the word ‘repeal* in the later statute.** 


252 Power of Parliament to legislate for two or more States by consent 
aiid adoption of such legislation by any other State.—(I) If it appears to the 
Legislatures of two or more States to be desirable that any of the matters with 
respect to which Parliament has no power to make laws for the States except 
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as provided in Articles 249 and 250 should be regulated in such States by Parlia¬ 
ment by law, and if resolutions to that effect are passed by all the Houses of the 
Legislatures of those States, it shall be lawful for Parliament to pass an Act for 
regulating that matter accordingly, and any Act so passed shall apply to such 
States and to any other State by which it is adopted afterwards by resolution 
passed in that behalf by the House or, where there are two Houses, by each of the 
Houses of the Legislature of that State. 


(2) Any Act so passed by Parliament may be amended or repealed by 
an Act of Parliament passed or adopted in like manner but shall not, as respects 
any State to which it applies, be amended or repealed by an Act of the Legis¬ 
lature of that State. 


Article 252 defines a power of Parliament the exercise of which is conditional upon an 
agreement between two or more States. 

This article provides that if two or more States are desirous that on any particular 
matter in the State List there should be a single Act, which would apply in those States, they 
can invoke the aid of Parliament to make such an Act for them. But the condition is that 
the resolution to the effect that such matter be regulated by Parliament should have been 
passed by both the Houses of the Legislatures of the consenting States. Upon the passing 
of such resolutions, it shall be lawful for Parliament to make an Act for regulating that 
matter applying only in the first instance, to the consenting States. Any other State which 
subsequently desires to adopt that Act may do so by passing a resolution to that effect in 
its I egislature. 

Clause (2) provides that any such Act may be amended or repealed by an Act of Parlia¬ 
ment passed or adopted in the like manner, /. e., the amendment provided in clause (I), and it 
cannot be amended or repealed by the Legislature of the State or States passing the resolu¬ 
tion. It follows, therefore, that if there is any repugnancy between a State law relating to 
the subject-matter of the resolution and the Union Act made in pursuance of the resolution, 
the State law shall become void.** 


The Chairman of the Drafting Committee, Dr. Ambedkar, said : 

The important words are ‘in like manner’, so that the State Legislature to whose 
interest the legislation is passed in like manner, that is to say, by resolution, agree that 
such regulation be amended or repealed. 


It may be pointed out that clause (2) makes an important variation from Section 10.1 
of the Government of India Act, 1935. Under Seciio^ 103, the Act of the Federal Leqis- 
lature could be amended or repealed by an Act of the Legislature of the Province. 

A similar provision exists in the Australian Constitution. The Commonwealth Parlia¬ 
ment is authorised to enact laws with respect to matters referred to the Parliament of the 
Commonwealth by the Parliament or Parliaments of any State or States, but sp that the 
law shall extend only to States by whose Parliaments the matter is referred, or which after¬ 
wards adopt the law.** 


*253. Legislation for giving effect to international agreements._Not¬ 

withstanding anything in the foregoing provisions of this Chapter, Parliament 
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has power to make any law for the whole or any part of the territory of India 
for implementing any treaty, agreement or convention with any other country 
or countries or any decision made at any international conference, association 

or other body. 

Entry 14 of the Union List confers on the Union Parliament exclusive power to make 
laws with respect to “entering into treaties and agreements with foreign countries and im¬ 
plementing of treaties, agreements and conventions with foreign countries**. This article 
is intended to make it clear that the power to enter into treaties conferred on Parliament, 
carries with it, as incidental thereto, a power to invade the State List to enable the Union 
to implement the treaty. Thus a law passed by Parliament to give effect to an international 
convention shall not be invalidated on the ground that it contained provisions relating to. 
the State subjects. But the provisions of the Constitution contained in other chapters, e. J., 
the Fundamental Rights cannot be overridden by a law made under Article 253." 

The effect of Article 253 is that if a treaty, agreement or convention with a foreign State 
deals with a subject within the competence of the State Legislature, Parliament alone has, 
notwithstanding Article 246(3), the power to make laws to implement the treaty, agreement 
or convention or any decision made at any international conference, association or other 
body. In terms the article deals with legislative power, thereby power is conferred upon 
Parliament which it may not otherwise possess. But it does not seek to circumscribe the 
extent of the power conferred by Article 73. If in consequence of the exercise of executive 
power, rights of citizens or others are restricted or infringed or laws modified by the exercise 
of power, such restriction, infringement or modification must be supported by legislation ; 
where there is no such restriction or infringement of the rights or modification of the laws,, 
the Executive is competent to exercise that power.*® 

Under the Government of India Act, 1935, the Federal Legislature was empowered to 
pass laws for the purposes of implementing treaties and agreements with other countries. 
But such laws, if they affected Provincial matters, were not to apply to a Province unless 
the Governor thereof had given his previous assent for making them. 

In Canada, the question has arisen whether the Dominion Parliament can implement 
treaties which deal with matters falling within the powers of the Provinces. It has been held®* 
that it can do so under Section 132, Constitution Act, where the treaty is an empire treaty. 
But where the international convention was signed and ratified not by and on behalf of the 
British Empire, but solely on behalf of Canada, and the matter fell within the classes of 
subjects assigned to the Provinces under Section 92, the Privy Council has held that the 
Dominion Parliament by itself had no power to pass the legislation.^ 

In Australia it has been decided that under the authority as to external affairs the 
Federation may invade the field reserved for the State.* 

254. Inconsistency between laws made by Parliament and laws made by 
the Legislatures of States.—(1) If any provision of a law made by the Legis¬ 
lature of a State is repugnant to any provision of a law made by Parliament 
which Parliament is competent to enact, or to any provision of an existing law 
with respect to one of the matters enumerated in the Concurrent List, then, 
subject to the provisions of clause (2), the law made by Parliament, whether 
passed before or after the law made by the Legislature of such State, or, as the 
case may be, the existing law, shall prevail and the law made by the Legislature 
of the State shall, to the extent of the repugnancy, be void. 
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(2) Where a law made by the Legislature of a State t* * * with 

respect to one of the matters enumerated in the Concurrent List contains any 
provision repugnant to the provisions of an earlier law made by Parliament 
or an existing law with respect to that matter, then, the law so made by the 
Legislature of such State shall, if it has been reserved for the consideration 
of the President and has received his assent, prevail in that State : 

Provided that nothing in this clause shall prevent Parliament from enacting 
at any time any law with respect to the same matter-hrcluding a law adding 
to, amending, varying or repealing the law so made by the Legislature of the 
State. 

Concurrent List.—The Constitution recognises the right of both Parliament and the 
State Legislatures to legislate conctiirently with regard to the subjects enumerated in the Con¬ 
current List.* This article makes provision firstly, as to what would happen in the case of 
conflict between a Central and a State law in the Concurrent field, and secondly, for resolving 
such conflict. Before we explain the rules embodied in the present article, it will be useful 
to know the reasons which prompted the makers of the Constitution to incorporate a Con* 
current List of subjects. According to the Joint Parliamentary Committee Report, there is 
a justiflcatioD for such jurisdiction because experience has shown, both in India and else¬ 
where. that there are certain matters which cannot be allocated exclusively either to the 
Centre or to a State Legislature, and for which, though it is often desirable that the State 
Legislature should make provisions, it is equally necessary that the Central Legislature should 
also have a legislative jurisdiction, to enable it in some cases to secure uniformity in the main 
principles of law throughout the country, in others to guide and encourage State efforts, 
and in others again to provide remedies for mischiefs arising in the State sphere but extending 
or liable to extend beyond the boundaries of a single State. Instances of the first are provided 
by the subject-matter of the great Indian Codes, of the second by such matters as labour 
legislation, and of the third by legislation for the prevention and control of epidemic disease. 
It would, the Report held, be disastrous if the uniformity of law which the Indian Codes 
provided were destroyed or whittled away by the uncoordinated action of State Legislatures. 
On the other hand, local conditions necessarily vary from State to State and State Legis¬ 
latures ought to have the power of adapting general legislation of this kind to meet the parti¬ 
cular circumstances of a province.* 


Article 254 is more or less on the same lines as Section 107 of the Go\ crnment of India 
Act. 1935*. Section 107 ran as follows : 

(1) If any provision of a Provincial law is repugnant to any provision of a Federal 
law which the Federal Legislature is competent to enact or to any provision of 
an existing Indian law with respect to one of the matters enumerated in the Con¬ 
current Legislative List, then, subject to the provisions of this section, the Federal 
law, whether passed before or after the Provincial law, or, as the case may be, the 
existing Indian law, shall prevail and the Provincial law shall, to the extent of the 
repugnancy, be void. 

(2) Where a Provincial law with respect to one of the matters enumerated in the 
Concurrent Legislative List contains any provision repugnant to the provisions of 
an earlier Federal law or an existing Indian law with respect to that matter, then, 
if the Provincial law having been reserved for the consideration of the Governor- 
General or for the signifleation of His Majesty’s pleasure has received the assent 
of the Governor-General or of His Majesty, the Provincial law shall in that 
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Province prevail, but nevertheless the Federal Legislature may at any time enact 
further legislation with respect to the same matter : 

Provided that no Bill or amendment for making any provision repugnant to any Pro¬ 
vincial law, which, having been so reserved, has received the assent of the 
Governor-General or of His Majesty, shall be introduced or moved, in either 
Chamber of the Federal Legislature without the previous sanction of the Governor- 
General in his discretion. 

(3) If any provision of a Federated State is repugnant to a Federal law which extends 
to that State, the Federal law, whether passed before or after the law of the State, 
shall prevail and the law of the State shall to the extent of'the repugnancy, be 
void. ^ 

A comparison of the two provisions will show that certain important changes have been 
made in the proviso to clause (2) of Article 254.* 

Clause (1) 


Clause (1) enunciates the normal rule that in the event of a conflict between a Union 
and a State law in the Concurrent field, the former prevails over the latter. It enacts that 
if any provision of the law made by the Legislature of a Slate is repugnant to any provision 
of a law made by Parliament, which Parliament is competent to enact, or to any provision 
of any existing law with respect to one of the matters enumerated in the Concurrent List, 
then the law made hy Parliament, whether passed before or after the law made by such State 
or, as the case may be, the existing law shall prevail and the law made by the Legislature of the 
State shall, to the extent of repugnancy, be void. 


The expression “existing law“ means a law made before the commencement of the 
Constitution by any Legislature, authority or persons having power to make such law. Sub¬ 
jects like marriage and divorce, transfer of property other than the agricultural land, 
criminal law, civil procedure, contracts and evidence are included in the Concurrent List. 
Laws on these matters, which were made before the commencement of the Constitution, 
will be “existing laws” within the meaning of this article. 


' Mangtu Lai v. Radha Shvam\ is a good example of the operation of clause (1). In 
1947 the Bihar Buildings (Lease. Rent and Eviction) Control Act, 1947, was passed for a 
certain length of time. In 1951 the Bihar Legislature extended the life of the Act till 1955. 
Section 11 of the Bihar Control Act severely restricted the right of the landlords to eject 
ienanls which they had under the Transfer of Property Act. 1882. The subject of “transfer 
of oropertv” is in the Concurrent List and the Transfer of Property Act is an existing law 
on the subject The Court held Section 11 of the Bihar Control Act invalid for being re¬ 
pugnant to the provisions of the Transfer of Property Act—an existing law on the subject. 

An Act of the Assam Legislature of 1962 prescribed that the Presiding Officer of the 
Indiisirial Tribunal shall be a person who has worked as District Judge for not less than 
three vears and shall be appointed with consultation of the High Court. By the Central 
Act oassed by Parliament in 1964 on the same subject, there was no condition of consultation 
th the High Court. It was held that the Central Act was intended to be an exhaustive 
code in respect of the subject-matter. The Central Act occupied the field, and, accordingly, 
the Assam Act on the subject was repugnant to the Central Act.* 

A 1 aw made by Parliament which Parliament is competent to enact.—Do these words 
in the article include' also a law with respect to a matter in the Union List ? The answer 
s>eiTis to be in the negative, for a law of Parliament on a matter enumerated in the Union 
List is not within the scope of this article. Where there is a repugnancy due to overlapping 
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found between the State List, on the one hand, and the Union List on the other, the State 
legislation will be ultra vires under Article 246. The words “subject to the provisions of 
clause (2)’* which occur in clause (I) support this construction. These would have no mean¬ 
ing if clause (2) is dealing with something completely different from clause (1).* This view 
finds support in Premnath v. State of Jammu & Kashmir'^. In that case the Supreme Court 
said : 

The essential condition for the application of Article 254(1) is that the existing 
law must be with respect to one of the matters enumerated in the Concurrent List ; 
in other words, unless it is shown that the repugnancy is between the provisions of a 
subsequent law and those of an existing law in respect of the specified matters, the 
article would be inapplicable. 

However, a repugnancy may arise between the Union law and the State law while legis¬ 
lating within their respective exclusive jurisdictions and yet dealing with the same subject- 
matter. For example, in Gujarat University v. Krishna^', Shah, J. observed that if there 
be Union legislation in respect of coordination and determination of standards under entry 
66 of List I, that would have paramountcy over the State law in respect of University edu¬ 
cation under entry 11 of List II by virtue of the first part of Article 254(1). It could be that, 
if that power be not exercised by the Union Parliament, the relevant legislative entries being 
in List I, a State law trenching upon the Union field would still be invalid. Nevertheless, 
there is a possibility of having repugnancy on a subject-matter other than the one enume¬ 
rated in the Concurrent List, and it may have to be resolved on the application of the doc¬ 
trine of pith and substance. The extent of power to coordinate and determine standards can¬ 
not be pre-delermined as Shah, J. hinted that it implies the power to prevent what would 
make coordination or determination of standards impossible or difficult, and to that extent 
the impact of State legislation relating to medium of insUuclion in institutions upon co¬ 
ordination and determination of standards in higher education is not susceptible.^ This view 
finds support in (/) the use of words “which Parliament is competent to enact” in first part 
of Article 254(1) and («) the enactment in Article 251 to provide for inconsistency between 
a Union law made under Articles 249 and 250 and a State law. and the absence of a similar 
provision to deal with inconsistency between a Union law made under Articles 252 and 253, 
and a State law. This gap could be covered only if Article 254(1) is extended to a Union law 
with respect to a matter within its exclusive jurisdiction. It is submitted that this construc¬ 
tion of Article 254(1) appears logical.** 


Clause (2) 

Clause (2) enacts an exception to the rule laid down in clause (1). Where a State law 
with respect to one of the matters enumerated in the Concurrent List contains any provision 
repugnant 'o the provisions of an earlier law made by Parliament^ or an existing law with 
respect to that matter, then, the law so made by Legislature of such State shall, if it has been 
reserved for the consideration of the President, and has received his assent, prevail in that 

State. 


Accordingly, whenever there is any provision m a law made by the Legislature of a 
State repugnant to the provisions of an earlier Act of Parliament or of an existing law with 
respect to that matter, then in order that the law made by the State Legislature may be effec¬ 
tive and operative, the assent of the President has to be obtained with regard to it. The 
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vision of the Constitution. 


9. See State of Mysore v. Md. Ismail, 
19r)8 Mys 143 ; Stale of Mysore v. Carupappa, 
AIR 1961 Mvs 257 ; Sheshratnam v. Gift 
Fas Officer, AIR 19(i0 AP 115; B. K. Vittal 
V. Slate, AIR 1966 Mys 138. 

10. AIK 1959 SC 749: (1959) Supp 
2 SCR 270; See d\so Deep Chand v. State 


in. and full effect must be given to this pro- 


o/C/. P.,A1R 1950 SC G48 : 1959 Stipp 
2 SCR 8. 

11. AIR 1963 SC 703, 716: 1963 

Supp 1 SCR 112. 

12. /itef, at p. 717-718. 

13. See T. K. Tope, The Constitution 
of India (3rd Ed., 1971), p. 372. 
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For the application of clause (2) the important thing to consider is whether the legis¬ 
lation is in respect of the same matter. If the latter legislation deals not with the matter 
which forms the subject of the earlier legislation but with other and distinct matters, though 
of a cognate and allied character, then Article 254(2) will have no application. The principle 
embodied in Article 254(2) is that when there is legislation covering the same grotmd both 
by the Centre and by the State, both of them being competent to enact the same, the law 
of the Centre should prevail over that of the State.** 

Proviso to clause (2).—The proviso to clause (2) lays down that Parliament may again 
supersede the State legislation which has been assented to by the President under clause (2) 
by making a law on the same matter. When compared to Section 107 of the Government 
of India Act. 1935, we find that proviso to Article 254(2) has enlarged the powers of Parlia¬ 
ment. Under Section 107, the Dominion Parliament had no authority conferred upon it to 
enact a statute repealing directly any provincial Act with reference to the subjects mentioned 
in the Concurrent List. Under the present proviso Parliament can enact a law adding to, 
varying or repealing a law of the State when it relates to a matter mentioned in the Con¬ 
current List. The position is that under the Constitution Parliament can, acting under the 
proviso to Article 254(2), repeal a State law. But where it does not expressly do so, even 
then, the State law will be void under that proviso if it conflicts with a later law with respect 
to the same matter that may be enacted by Parliament.” But it is important that the latter 
legislation must deal with the matters which form the subject of the earlier legislation. The 
proviso will not apply If the subsequent parliamentary legislation deals with other distinct 
matters, though of cognate and allied character. 

The case of Zaverbhai v. State of Bombay^* illustrates the application of the proviso. 
The facts of the case were as follows : In 1946 the Central Legislature passed an Act, the 
Essential Supplies (Temporary Powers) Act, Section 7 of which provided penalties for con¬ 
travention of orders made under Section 3 of the Act. The provision with regard to the 
penalties was that if any person contravenes any order made under Section 3, he shall be^ 
punishable with imprisonment for a term which may extend to three years or with fine or 
with both. The State of Bombay considered that the maximum punishment bf three years’ 
imprisonment provided in the above section was not adequate for offences under the Act 
and with the object of enhancing the punishment provided therein, enacted Act No. 36 of 
1947. By Section 2 of that Act it was provided that notwithstanding anything contained 
in the Essential Supplies (Temporary Powers) Act of 1946, whosoever contravenes an order 
made under Section 3 of the Act shall be .punishable with imprisonment for a term which 
may extend to seven years but shall not, except for reasons to be recorded in writing, be less 
than six months, and shall also be liable to fine. The Bombay Act thus increased the sen¬ 
tence to seven years and also made it obligatory to impose a sentence of fine, and further 
it provided for a minimum sentence of six months and the court was bound to impose this 
minimum sentence except for reasons to be recorded in writing. On the footing that the 
subject-matter of the Bombay Act fell within the Concurrent List, the Provincial Govern¬ 
ment obtained the assent of the Governor-General thereto and the Act came into operation 
in the Province. 

Subsequent to the Bombay Act, amendments were made in the Central Act in the years 
1948 1949 and 1950. The amendment made in 1950 substituted a new section in place of 
Section 7 of the Act. The scheme of the new section was that for purposes of punishment, 
offences under the Act were grouped under three categories and the punishments to be im¬ 
posed in the several categories were separately specified. Section 7 was thus a comprehensive 
' code covering the entire field of punishment for offences under the Act graded according to the 
commodity and character of the offence. It was held by the Supreme Court that the Bombay 


14. Zaverbhai v. StaU of Bombay^ AIR 
1954 SC 752 : (1935)1 SCR 799. 


15. Ibid., p. 757. 

16. Ibid. 
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Act was impliedly repealed by Section 7 of the amended Essential Supplies (Temporary 
Powers) Act, 1957. 

The proviso to clause (2) according to the above decision would enable Parliament 
to repeal impliedly a law made by the State Legislature with reference to a matter in the Con¬ 
current List made with the consent of the President containing provisions repugnant to an 
earlier law made by Parliament. The proviso also empowers Parliament to directly repeal 
or amend such laws. In Tika Ramji v. State of U. the contention was raised, though 
not decided, that under the proviso to Article 254(2) the power to repeal a law passed by 
the State legislature is incidental to enacting a law relating to the same matter as is dealt with 
in the State legislation, and that a statute which merely repeals a law passed by the State 
legislature without enacting substantive provisions on the subject would not be within the 
proviso, as it could not have been the intention of the Constitution that on a topic within 
the Concurrent sphere of legislation there should be a vacuum. Bhagwati, J., conceded 
that ‘Uhere is considerable force in this contention, and there is much to be said for the view 
that a repeal simpHciter is not within the proviso. But it is unnecessary .to base our decision 
on this point, as the petitioners must, in our opinion, fail on another ground**. 

Repugnancy.—Both clauses of Article 254 use the expression **repugnant*’. Such 
portions of a State law as are repugnant to a Central law, in the Concurrent sphere, become 
invalid. But when can we say that there is a repugnancy or inconsistency between the two 
provisions ? Repugnancy may arise in the following ways (or in other words, the following 
are the tests of repugnancy) : 

id) There may be inconsistency in the actual terms of the statute as when one Legis¬ 
lature says “do” and the other says “don’t**. There is an actual collision in the terms of the 
statute with the result that to obey one will be to disobey the other. In an Australian case** 
a statute provided that a State vote on liquor licensing should be taken on the same day as 
that fixed for poll at an election for the Senate of the Commonwealth. A Commonwealth 
statute provided that no vote of electors of State should be taken under the law of a State 
on any day appointed for election of the Senate. There was a direct conflict between the 
two statutes and the State statute was, therefore, inoperative. 

(6) There may not be an apparent collision or conflict between the two provisions, 
yet there may be repugnancy because both cover the same field. In Zaverbhai v. State of 
Bombay^'*, Venkatarama Iyer, J.. observed as follows : 

To establish repugnancy under Section 107(2) of the Government of India Act 
it was not necessary that one Legislation should say ‘do’ what the other Legislation 
says ‘don’t’ and that repugnancy might result when both the legislations cover the same 
field. 


In Zaverbhai's case the Slate legislation had provided seven years’ punishment for certain 
offence. The subsequent Central Legislation fixed three years as punishment for the same 
offence. It was held that there was repugnancy, and the State law was, therefore, inopera¬ 
tive. In such a case it would be no defence to argue that it is possible to obey both the laws. 
An argument of this type is best met by Tssac, J., who in Clyde Engineering Co. v. Cowburn^’^, 
observed that the two statutes imposing respectively 20 and 25 lashes for robbery might in a 
sense be both observed by infliction of 45 lashes. The justification for applying the test is 
there because we find that statutes may do more than impose duty ; they may, for instance, 
confer rights ; and one statute is inconsistent with another when it takes away a right con¬ 
ferred by the other even though the right be one which might be waived or abandoned without 
disobeying the statute which conferred it. 


17. AIR 1956 SC 676: 1956 SCR 

393. 

18. R. V. Brisbane Licencing Court, Ex 
barte Denial, (1920) 28 CLR 23. 

19. AIR 1954 SC 752, 757; (1955)1 


SCR 799. See also B. C. Afills v. State of 
AIR 1967 SCf616: (1967)3 SCR 

*20. (1926) 37 CLR 466. 
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The case of Deep Chanel v. State of U. involved the validity of thc’U. P. Transport Service 
(Development) Act, 1955 passed by the U. P. Legislature which authorised the State Govem- 
^ment to frame schemes of nationalisation of motor transport. Parliament in 1956, with 
a view to introducing a uniform law on nationalisation of motor transport, amended the 
Motor Vehicles Act, 1939, by adding a new chapter to the Act enabling the State Govenunents 
to frame and execute schemes of nationalisation of motor transport* It was held that the 
two laws occupied the same field and the State law, to the extent of repugnancy was, there¬ 
fore, void. 

The test was thus formulated by Dixon, J., in Victoria v. Commonwealth**. He said : 

Substantially, it amounts to this. When a State law, if valid, would alter, 
impair or detract from the operation of a law of Commonwealth Parliament, then to 
that extent it is invalid. Moreover, if it appears from the terms, nature or the subject* 
matter of a federal enactment that it was intended as a complete statement of the law 
governing a particular matter or set of rights or duties, then for State law to regulate 
or apply to the same manner or relation is regarded as a detraction from the full opera* 
tion of the Commonwealth law and so is inconsistent. 

The case of State of Assam v. Horizon Umoti^*^ is another illustration of the application of 
the doctrine of occupied field. In this case, the Supreme Court held that in respect of the 
subject-matter of the appointment of a person who has for a period of not less than three 
years been a District Judge or an Additional District Judge, clause (na) inserted by the Central 
Act No. 36 of 1964 impliedly repealed clause (aa) inserted by the Assam Act No. 8 of 1962, 
Clause {aa) inserted by the Central Act is intended to be an exhaustive code in respect of 
this subject-matter and occupies this field. The provisions of clause {aa) inserted by the 
Assam Act on this subject are repugnant to clause {aa) inserted by the CenUal Act, and by 
Article 254 to the extent of repugnancy, is void. However, in respect of the subject of ap¬ 
pointment of a person who is qualified for appointment as a judge of a High Court, clause 
{aa) inserted by the Assam Act, including its proviso, continues to be in force. 

(c) Vet there is one more way in which repugnancy may arise. This may happen when 
although there is no direct conflict in the two provisions, nor perhaps the Act directly takes 
away a right conferred by the other, yet there may be repugna^ because it may be in con¬ 
flict with the intentions of the dominant law to coyer the whole field. This test has frequently 
been applied in Australian cases and it is formulated in the following words by Issac, J.“: 

If, however, a competent Legislature expressly or impliedly evinces its intention 
of covering the whole field, that is a conclusive test of inconsistency where another 
Legislature assumes to enter to any extent upon the same field. 

In Deep Chand v. State of U. Subbarao, J., summarised the tests of repugnancy as 
follows : 

Repugnancy between two statutes may thus be ascertained on the following 
three principles : 

(0 whether there is direct conflict between the two provisions ; 

(i7) whether Parliament intended to lay down an exhaustive code in respect 
of the subject-matter replacing the Act of the State Legislature ; and 


21. AIR 1959 SC 648: 1939 Supp 
2 SCR 8 

22 * (1937) 58 CLR 618, 630. 

23'. AIR 1967 SC 442, 443 : (1967)1 

SCR 484. _ _ . 

24 Clyde Engg. Co. w. Cowburn, (1926) 

37 CLR 466, 489. The test has been re¬ 
cognised by the Privy Council in Canadian 
cases, see Grand Trunk Rly. of Canada v. 


Ati.-Gen. of Canadoy (1907) AC 65; Att.^ 
Gen. of Ontario v. Att.-Gen. For Canada, 
(1894) AC 189. 

25. AIR 1959 SC 648, 665: 1959 
Supp 2 SCR 8, followed in Tansukh Rai v. 
Neelraian Prasad, AIR 1966 SC 1780 : (1965) 
2 SCR 6; Balaichand Seal V. Chakaroarty, 
ATF. 1966 Cal 81. 
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(m) whether the law made by Parliament and the law made by the State 
Legislature occupied the same held. ^ 

EfTcet of repugnancy^*.—If the law made by a State Legislature is void being repugnant 
to the law made by Parliament, what is void is not the entire law but only the extent of its 
repugnancy with the law made by Parliament. The identity of the field may relate to the 
pith and substance of the subject-matter and also the period of its operation. When both 
coincide, the repugnancy may be complete and the whole of the State law becomes void. 
The operation of the Union law may be entirely prospective leaving the State law to be effec¬ 
tive in regard to a thing already done. Thus in the Deep Chand case"t it was held that the 
new chapter in the Amending Act does not, either expressly or by necessary implication, 
indicate that the schemes already finalised should be reopened. Therefore, under Article 
254(1), the law under the U. P. Act subsists to support the schemes framed thereunder and 
it becomes void only in respect of the schemes framed under the Central Act. 

*255. Requirements as to recommendations and previous sanctions to be 
regarded as matters of procedure only.—No Act of Parliament or of the Legis¬ 
lature of a State t* * *, and no provision in any such Act, shall be invalid 

by reason only that some recommendation or previous sanction required by 
this Constitution was not given, if assent to that Act was given— 

(a) whether the recommendation required was that of the Governor, 
either by the Governor or by the President ; 

(b) where the recommendation required was that of the Rajpramukh, 
either by the Rajpramukh or by the President ; 

(c) where the recommendation or previous sanction required was that 
of the President, by the President. 

Bills relating to certain matters cannot be introduced in Parliament without the re¬ 
commendation or previous sanction of the President. Likewise, no Bill on specified matters 
can be introduced in the State Legislature without the recommendation of the Governor 
or Rajpramukh of the State. 

This article enacts that in cases where the Constitution requires that a Bill shall not 
be introduced without the recommendation or previous sanction of the Governor, or the 
President, the subsequent assent of that authority, or in the case of the Governor, of the 
President, shall prevent the latter from becoming void. 

The position with regard to the laws to which Article 255 applies, therefore, is that 
if the assent in question is given even after the Act is passed, it scr\cs to cure the infirmity 
arising from the initial non-compliance with its provisions. In other v/ords, if an Act is 
passed without obtaining the previous assent of the President, it does not become void by 
reason of the said infirmity. It may be said to be unenforceable until the assent is secured. 
The said infirmity is cured by the subsequent assent and the law becomes enforceable. Al¬ 
ternatively, the Legislature may adopt the course of passing a subsequent law reintroducing 
the provisions of the earlier law which had not received the assent of the President, and ob¬ 
taining his assent thereto as prescribed by the Constitution.** 


26. However see detailed discussion 
under Article 13, mpra pp. 22-24. 

27. AIR 1959 SC 648, 667-669: 1959 

Supp 2 SCR 8- SuC also Ktshoixin Pladhava 
Sfenon v. Union of Indin^ SOR 228 : 

AIR 1951 SC 12 a. 

* Alt. 255 shall not apply to the 
State of Jammu and K.'^shinir. 



t The words and letters in 

Part A or Part B of the First Schedule*' 
omitted by tlie Constitution (Seventh 
Amendment) Act, 1956, S. 2D and Sch- 

28, fauiah-irtnnl v, Sinie of Rajosihofiy 
AIR 1966 SC 761, 769, 770: (1966)1 St'R 
890. 
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Chapter II— Administrative relations 

GENERAL 

*256. Obligation of States and the Union.—^The executive power of every 
State shall be so exercised as to ensure compliance with the laws made by Parlia¬ 
ment and any existing laws which apply in that State, and the executive power 
of the Union shall extend to the giving of such directions to a State as may appear 
to the Government of India to be necessary for that purpose. 

Administrative relations between the Union and States.—The preceding chapter describes 
the legislative relations between the States and the Union. This chapter deals with the ad¬ 
ministrative relations between the Union and constituent units. 

Although the Union has its own area of power, the territories in which it functions 
are under the control of States which in turn have their own areas of power independently 
of the Union. To ensure that a State Government by its actions or inactions does not inter¬ 
fere with the legislative and administrative policies of the Union and thereby undermine the 
unity of the nation, certain powers of administrative control over the States have been given 
to the Central Government. 


This article lays down that it shall be the duty of the Stale so to exercise its executive 
power as to secure that due effect is given within the State to every Act of Parliament which 
applies in that Stale. This is a statement of constitutional duty of every State. The Govern¬ 
ment of India is entitled to give directions to the State Government regarding the duty which 
is imposed upon it by this article. 


257. Control of the Umon over States in certain cases.—(1) The executive 
power of every State shall be so exercised as not to impede or prejudice the 
exercise of the executive power of the Union, and the executive power of the 
Union shall extend to the giving of such directions to a State as may appear 
to the Government of India to be necessary for that purpose. 

(2) The executive power of the Union shall also extend to the giving of 
directions to a State as to the construction and maintenance of means of com¬ 
munication declared in the direction to be of national or military importance : 


Provided that nothing in this clause shall be taken as restricting the power 
of Parliament to declare highways or waterways to be national highways or 
national waterways or the power of the Union vvith respect to the highways or 
waterways so declared or the power of the Union to construct and maintain 
means of communication as part of its functions with respect to naval, military 
and air force works. 


(3) The executive power of the Union shall also extend to the giving of 
directions to a State as to the measures to be taken for the protection of the 
railways within the State. 


(4) Where in carrying out any direction given to a State under clause 
{'>) as to the construction or maintenance of any means of communication 
or under clause (3) as to the measures to be taken for the protection of any 


♦ In its application to the State of 
Jan.mu and Kashmir. Art. 256 shall be 
■’r.„a„,Was cl. (1) of that artmle and the 
following new clause shall be added thereto . 

*‘(2) The State of Jammu and 
Kashmir shall so exercise its executive 
power as to facilitate the discharge by the 
Union of its duties and responsibilmes 
under the Constitution in relation to that 


State ; and in particular, the^ said State 
shall, if so required by the Union, acquire 
or requisition property 'on behalf and at 
the expense of the Union, or if the pro¬ 
perty belongs to the State, transfer it to 
the Union on such terms as may be agrtw, 
or in default of agreement, as may be deter¬ 
mined by an arbitrator appointed by t e 
Chief Justice of India.**. 


Art, 258] relations between the union and the states 439 

railway, costs have been incurred in excess of those which would have been 
incurred in the discharge of the nonnal duties of the State if such: direction 
had not been given, there shall be paid by the Government of India to the State 
such sum as may be agreed, or, in default of agreement, as may be determined 
by an arbitrator appointed by the Chief Justice of India, in respect of the extra 
costs so incurred by the State. 

Control of the Union over States in certain cases.—The preceding .article empowers the 
Central Government to issue directions to the State Governments for the purpose of ensuring 
that due respect for the Central laws is being given in the State. This article gives authority 
to the Union to issue directions to the States in certain other matters. These are as follows : 

(O the manner in which the executive power of the State shall be exercised so as not 
to impede or abridge the executive power of the Union ; 

(if) the construction oC means of communications, declared to be of national or military 
importance ; and 

(ill) measures to be taken for the protection of railways within the State. 

Distinction between Article 256 and clause (1) of this article should be noted. The 
former lays down a general obligation upon the States. The latter imposes a specific obli¬ 
gation on the States not to do anything which would impede or hamper the executive power 
of the Union. Under the Government of India Act, 1935, the obligation of the nature laid 
down in Article 256 was treated as a constitutional or moral duty of the States. Under the 
present Constitution, the Centre is entitled to give directions to the States under Article 256 
also. 

“Communications” is a State subject.** But clause (2) of this article empowers the 
Union to direct a State ^o construct and maintain means of communications which may 
be declared to be of national or military importance. 

“Railways” is a Union subject. But police including railway police is a State subject.** 
Under clause <3), the Union Executive can give directions to a State as to the measures to be 
taken for the protection of railways within the State. 

The Constitution provides for a situation in which a State Government declines to 
carry out the directions it has received from the Union Government. Article 365 lays down 
that where a State has failed to comply with or give effect to any directions given in the exer¬ 
cise of the executive power of the Union, it shall be lawful for the President to hold that a 
situation has arisen in which the Government of the State cannot be carried on in accord¬ 
ance with the provisions of the Constitution. He will then be entitled to assume all or any 
of the functions of the Government of the State and all the powers vested in, or exercisable 
by, the Governor or any body or authority other than the High Court of the State. He may 
also declare that the powers of the Legislature of the State shall be exercisable by or under 
the authority of Parliament. 

Clause (4) of this article lays down that if in carrying out any of the aforesaid directions 
additional costs have been incurred by the State, it shall be paid by the Government of India 
such sums as may be agreed. In default of agreement the matter shall he determined by 
an arbitrator to be appointed by the Chief Justice of India. 

258. Power of the Union to confer powers, etc., on States in certain cases.— 
(1) Notwithstanding anything in this Constitution, the President may, with 
the consent of the Government of a State, entrust either conditionally or un¬ 
conditionally to that Government or to its officers functions in relation to any 
matter to which the executive power of the Union extends. 


29. Entry 13 of List II. 


30. Entry 22 of List II. 
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(2) A law made by Parliament which applies in any State may, notwith¬ 
standing that it relates to a matter with respect to which the Legislature of 
the State has no power to make laws, confer powers and impose duties, or 
authorise the conferring of powers and the imposition of duties, upon the 
State or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been conferred 
or imposed upon a State or officers or authorities thereof, there shall be paid 
by the Government of India to the State such sum as may be agreed, or, in 
default of agreement, as may be determined by an arbitrator appointed by the 
Chief Justice of India, in respect of any extra costs of administration incurred 
by the State in connection -with the exercise of those powers and duties. 

Clause (1) einpmvers the President to entrust to a State Government functions relating 
to any matter falling within the executive power of the Union.®* The delegation of functions 
has to be with the consent of the Government of the State. A notification by the President 
under this article, entrusting functions to a State Government, is a legislative act.®* 


Clause (2) empowers Parliament to use the State executive machinery for the enforce¬ 
ment of Union laws. For the same purpose. Parliament may confer powers and impose 
duties upon the State or officers or authorities thereof in respect of matters in the Union or 
Concurrent List. 


The difference between clauses (1) and (2) may be noted. Under clause (1), the delegation 
is made by the Union executive with the consent of the State executive ; but under clause (2), 
the delegation is made by Parliament by law while legislating on a matter on tlie Union List, 
and there is no question of the consent of the State to which the powers are delegated.®* 


Clause (3) makes it clear that where the power is conferred or the duly is imposed by 
virtue of a law made by Parliament, the State is entitled to be compensated for the extra cost 
which it has to incur on account of the delegation in respect of matters not within its sphere. 
The amount is to be determined by agreement, but if the parties cannot come to an agree¬ 
ment, the amount in respect of extra cost shall be determined by an arbitrator appointed 
by the Chief Justice of India. 

In A/twaf v. S/a/e of J A /C®*, a foreigner challenged the order of deportation by the 
State government on the ground that under the Foreigners Act of 1946, the Central govern¬ 
ment alone could pass such an order. The Supreme Court held that the Central govern¬ 
ment had validly delegated its administrative powers under the Foreigners Act to the govern¬ 
ment of Jammu & Kashmir under Article 258(1) and consequently the order of deportation 
passed by the State government is valid. 


Limitation.—In Jayantilal Amrit Lai v. F. N. Kanu^^, it was held that Article 258 enables 
the President only to entrust to the State the functions which arc vested in the Union and which 
are exercisable by the President on behalf of the Union but does not authorise the President 
to entrust to any other person or body the powers and functions with which he is by the express 
provisions of the Constitution as President invested : such as the power to proinulgatc 
ordinances under Article 123 ; suspend the provisions of Articles 268 to 279 ; to declare 
having an emergency under Article 360 ; make rules regulating the recruitment and to the 
conditions of services of persons appointed to posts and services in connection with the affairs 


31. Fm examples see /n r. Kamtwn- 

rrddi Chhma Rmiga Reddt, AIR AP 3M , 

A. H. Magirmana^. S. K. Ghoih, 67 Cal 
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32. Jayantilal Amnt 
AIR 1964 SC 648: (1964)5 SCR 


liana, AIR 1964 
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33. For an instance of such delega¬ 
tion, see Sahadat v. Supdt. District Jail, 
Kanpur, AIR 1967 All 11. 
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SCR 294. 
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of the Union under Article 309.”. These powers cannot be delegated because they are not 
i^owers of the Union, but are vested in the President by the Constitution. However, in 
Shaiusher Sinqh v. Stati! of Punjab^’’, it was clarified that the disllnciion made by the Supreme 
Court in the Jayantilal Amrif Lai case between the executive functions of the Union and the 
executive functions of the President does not lead to any conclusion that the President is 
not the constitutional head of government. Article 74(1) provides for the Council ol 
Ministers to aid and advise the President in the exercise of his functions. Therefore, 
whether the functions exercised by the President are functions of the Union or the functions 
of the President they have equally to be exercised with the aid and advice of the Council of 
Ministers. 

*[258.A. l*owcr of the States to entrust functious to the Union.—Not¬ 
withstanding anything in this Constitution, the Governor of a State may, with 
the consent of the Government of India, entrust either conditionally or un¬ 
conditionally to that Government or to its officers functions in relation to any 
matter to which the executive power of the State extends.] 

I his ail'clc vNas added by tl-c Constitution (Seventh Amendment) Act, 1956. As noted 
,ibovc. while the President is empowered by Article 258(1) to entrust Union functions to a 
State Government or its officers, there was no provision enabling the Governor of a State 
to entrust State functions to the Central Go\crnment or its olliccrs. This lacuna was found 
to be of practical ditficulty in conneclioD with the execution of certain developnicnt projccUs 
of a State. This lacuna has been removed by Article 258A. 

259. [Ar/neJ Forces in States in Part B of the First Schedule.] Repealed 

hv the Constitution {Seventh Amendment) Act, 1956, Section 29 and Schedule. 

% 

260. Jurisdiction of the Union in relation to territories outside India.— 
I hc Government of India may by agreement with the Government of any 
territory not being part of the territory of India undertake any executive, 
legislative or judicial functions vested in the Government of such territory, but 
every such agreement shall be subject to, and governed by, any law relating 
to the exercise of foreign jurisdiction for the time being in force. 

This article enables the Union to assume jurisdiedon in respect of any territory outside 
India by agreement with that State. But agreement shall be subject to and governed by 
laws relating to foreign jurisdiction e. g., the Foreign Jurisdiction Act. 1947, This Act pro¬ 
vides for the exercise of jurisdiction by the Government of India over territories outside India 
in respect of which the Government of India has acquired jurisdiction by treaty, agreement, 
grant, usage, political sulTerancc or other lawful means. 

261. Public acts, records and judicial proceedings.—(1) Full faith and 
crediT shall be given throughout the territory of India to public acts, records 
and judicial proceedings of the Union and of every State. 

t(2) The manner in which and the conditions under which the acts, records 
•uid proccedincs referred to in clause (1) shall be proved and the cflect thereof 
determined shall be as provided by law made by Parliament. 

(3) Final judgments or orders delivered or passed by civil courts in any 
part of the territory of India shall be capable of execution anywhere within 
that territory according to law. 

* IfiS. I>y llic Con.sLiUiliun (Seventh 
Amendment) Act, 1956, S. 18. 

+ In its application to ilic .State of 
Jaintnn an<I Kashmir, in cl. (2j of .\rticlc 
261, the words “made by Parliatnt ni'’ 
shall be omitted. 


36. There is a vast array of other 

uowers exercisable by the President, e.g., 
.Articles 125, 217, 345, 340, 358, .310. 
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The provisions of Article 261(1) and (2) are collectively called “full faith and credit” 
clause. Clause (1) establishes a rule of evidence and does not deal with jurisdiction.*^ It 
declares that full faith and credit shall be given throughout the territory of India to public 
acts and judicial proceedings of the Union and of every State. 

The rule applies only to acts which are valid and good and not to those that are void** : 
1 he expression “public acts” will include both executive and legislative acts of the Govern¬ 
ment. The expression “public record” will include any official book, register or record made 
by a public servant in the discharge of his official duties or by any person in performance 
of a duty specially enjoined by the law of the country in which subject book, register or record 
is kept.^® Public records kept in India of private documents are public documents, such 
as registered deeds of conveyance of property. 

The general rule laid down in clause (1) is subject to the power of Parliament to lay down 
by law (/) the mode of proof and (») the eifects of such acts and proceedings in other States. 

Clause (3) provides that final judgments or orders of civil courts in any part of the terri¬ 
tory of India shall be executable anywhere within the territory without the necessity of a 
fresh suit upon the judgment. The rule applies only to civil judgments. It does not require 
the courts of a State to enforce the penal laws of another State. 

Clause (3) has no retrospective effect and it was held before the Constitution (Seventh 
Amendment) Act, 1956, that Aiiicle 261 could not be availed of for the purpose of pressing 
an application of execution in the territory then forming part of Part B State where the 
final judgment of which the execution was sought was given by a court in the territory then 
forming part of Part A State prior to January 26, 1950.*^ Clause (3) will apply only to 
tliose judgments or orders which were made after January 26, 1950, when the Constitution 
came into force."** It is, however, no condition of clause (3) that the territory in which the 
decree passed after January 26, 1950 by an Indian Court is sought to be executed, should 
also have been a part of the Indian territory on the date the decree was made.** 


DISPUTES RELATING TO WATERS 

262. Adjudication of disputes relating to waters of inter-State rivers or 
river valleys.—(1) Parliament may by law provide for the adjudication of any 
dispute or complaint with respect to the use, distribution or control of the 
waters of, or in, any inter-State river or river valley. 

(2) Notwithstanding anything in this Constitution, Parliament may by 
law provide that neither the Supreme Court nor any other court shall exercise 
jurisdiction in respect of any such dispute or complaint as is referred to in 

clause (1). 

This article empowers Parliament to enact laws in order to provide for the adjudica¬ 
tion of disputes relating to waters of inter-State rivers or river valleys. 

Clause (2) empowers Parliament to enact provisions barring the jurisdiction of the 
Supreme Court or other courts in respect of such disputes. 

In explaining the need for an extra-judicial machinery to settle inter-State disputes 
relating to water supplies, the Joint Parliamentary Committee Report observed : 

The cfi'ect of this is to give each Province complete powers over water supplies 

within the Province without any regard whatever to the interests of neighbouring Pro- 


38. Cnubi Lai v. Jtignl KiskoTe^ AIR 

lUDy Punj 2C.5. _ ^ 

39. Venkatnraman v. C.R.T. Boardy AIR 

1953 rC 392. 

40. 5J s. 35ofche Indian Evidence 
Aci, 1072. 


41. I^onaji J*farain v. PurshotUun 
C/jflrfln, AIR 1953 MB 225. 

42. Afaloji v. Shankar Saran, AIR 
1962 SC 1737: (1963)2 SCR 577. 

43. Pannalal v. J^arharif AIR 1968 
Goa 1. 
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Vinces. The Federal Court woul, indeed have Jurisdiction to decide any dispute be¬ 
tween two Provinces in connection with water supplies, if legal rights or interests are 
concerned ; but the experience of most countries has shown that rules of law based 
upon the analogy of private proprietary interests in water do not afford a satisfactory 
basis for settling disputes between Provinces or States where the interests of the public 
at large in the proper use of water supplies are involved. It is unnecessary to em¬ 
phasise the importance from the public point of view of the distribution of water in India, 
upon which not only the prosperity, but the economic existence of large tracts depends. 

The Water Disputes Act, 1956, empowers the Central Government to set up, on a 
complaint from a State Government that a water dispute with another State in relation to the 
waters of an inter-State river or river valley has arisen or is likely to arise, a tribunal for the 
adjudication of the dispute. The tribunal shall consist of one person only nominated in 
this behalf by the Chief Justice of India from amongst persons who are, or have been, judges 
of the Supreme Court or judges of a High Court. The decision given by the tribunal shall be 
published in the Official Gazette and the decision shall be final and binding on the parties 
to the dispute and shall be given effect to by them. No reference to the tribunal can, how¬ 
ever, be made in respect of a dispute that may arise regarding any matter that may be re¬ 
ferred to arbitration under the River Board Act, 1955. Neither the Supreme Court nor 
any other court shall have or exercise jurisdiction in respect of any water dispute which may 
be referred to a tribunal under this Act. 

CO-ORDINATION BETWEEN STATES 

263. Provisions with respect to an inter-State Council.—If at any time it 
appears to the President that the public interests would be served by the estab¬ 
lishment of a Council charged with the duty of— 

{d) inquiring into and advising upon disputes which may have arisen 
between States ; 

(6) investigating and discussing subjects in which some or all of the 
States, or the Union and one or more of the States, have a common 
interest ; or 

(f) making recommendations upon any such subject and, in particular, 
recommendations for the better co-ordination of policy and action 
with respect to that subject. 

it shall be lawful for the President by order to establish such a Council, and 
to define the nature of the duties to be performed by it and its organisation 
and procedure. 

The Supreme Court has jurisdiction to hear disputes between the Stales, involving 
the existence or extent of a legal right. But experience of the working of federations has 
shown that inler-Statc disputes of a non-legal character sometiroi.s arise. It was considered 
desirable to provide some constitutional machinery for disposing of such differences. Power, 
therefore, is given to the President to set up an Intci-Siate Council charged with the duty of 
enquiring into and advising as to inter-State disputes ; investing subjects interesting to one 
or more States or the Union or more States ; and making recommendations in particular 
for the better co-ordination of policy and action on any subject. On this subject the Joint 
Parliamentary Comnuttee in its Report observed a^ below“ : 

It is obvious that, tl departments or institutions of co-ordination and research 
are to be maintained at the CenU-e in such matter as agriculture, forestry, itrigatiou, 
education, and public health and if such institutions arc to be able to rely on appro¬ 
priations of public funds sufficient to enable them to carry on their work, the joint 


44. Select Committee of the House 
ot l.ords appointed to join with a Com¬ 
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sider the future Government of India 
p. 123, 124. 
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interest of the Provincyat Governments in them must be expressed in sonic regular and 
recognised machinery of inter>governniental consultation. Moreover, we think that it 
will be of vital importance to establish some such machinery at the very outset of the 
working of the new Constitution, since it is precisely at that moment that institutions of 
this kind may be in most danger of falling between two stools through failing to enlist 
the active interest either of the Federal or the Provinqial Government, both of whom 
will have many other more immediate occupations. 

The Slates Reorganisation Act, 1956, has set up live Zonal Councils namely, the 
Northern Zone Council consisting of the States of Jammu and Kashmir, the Punjab, Haryana, 
Rajasthan and the Himachal Pradesh and the Union territories of Delhi and Chandigarh ; 
the Council of the Central Zone consisting of the States of Uttar Pradesh and Madhya 
Pradesh ; the Eastern Zone Council consisting of the States of Bihar, West Bengal and Orissa ; 
ihc Western Zone Council consisting of the States of Gujarat and Maharashtra and the Union 
territories of Dadra and Nagar HavcJi and Goa, Daman and Diu ; and the Council of 
Southern Zone consisting of the States of Andhra Pradesh, Tamil Nadu, Karnataka and 
Kerala and the Union territory of Pondicherry. Each of these Councils consists of the Home 
Minister of the Government of India, Chief Ministers of the meniber-Statcs and two other 
Ministers nominated by the Governor of the States concerned. The Union Home Minister 
is the ex o/ficio Chairman of each of these Councils. In each Council there are included 
advisers from the Planning Commission, and the Chief Secretaries of the State Governments 
concerned. It has a separate staff and a secretariat. Such Councils have been established 
for the promotion of collective approach and effort to solve common problems of the 
member-States. They arc intended to foster inter-State concord and thereby to strengthen 
the Centre and the States. They would work to promote co-operation, successful imple¬ 
mentation and execution of development projects and would also act as advisory bodies in 
matters of common interest, particularly in respect of economic and social planning. They 
would also provide a forum for settling border disputes and other problems relating 
to linguistic minorities or inter-State transport, e/c. 

PART XII 

FINANCE, PROPERTY, CONTRACl’S AND SUITS 

Chapter I —Finance 

GENERAL 

*[264. liiterprelation.—In this Part, “Finance Conniiission” means a 
Finance Commission constituted under Article 280.] 

t inance C'umniission. I'hc constitution, powers and functions of liie Finance Com¬ 
mission arc described, in . Article 280. 

The Commission shall he constituted by order of the President. It shall consist of a 
Chairman and four other members to be appointed by the President. The qualification 
of the Chairman ot other members have not been laid down in the Constitution but have 
been left for Parliament to determine. 

Tiic. Finance Commission shall be entrusted mainly willi the following functions : 

(i) to allocate between the States the respective shares of the proceeds of taxes that 
have to be divided between them ; 

(/■/) to consider applications for granls-in-aid Ironi States and report thereon ; 

(//7) to consider and report, on any matter referred to it by the President. 


* hy the (.7>nslituiiori (Scvcnlh 

Ail. 1956. S. 29 atul Srii., 


for the original Art. 261. 
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The Commission shall determine their procedure and shall have such powers in the 
performance of their functions as Parliament may by law confer. 

The President must constitute the Finance Commission within two years from the 
commencement of the Constitution. 


265. Taxes not to be imposed save by authority of law.—No tax shall be 
levied or collected except by authority of law. 

No taxation except by authority of law.—This article embodies an important consti¬ 
tutional principle, namely, that no tax shall be levied or collected except under the authority 
of law. The term ‘law’ in this article means statute law, i. e., an Act of the Legislature.^* 
Accordingly, no ievy can be imposed either by executive action" or by the resolution of a 
House." Further, the law must be a valid law. A tax could only be imposed by a law 
which is valid by conformity to the criteria laid down in the relevant articles of the 
Constitution. These are : (i) the law should be one within the legislative competence of 
the Legislature, being covered by the Legislative List assigned to it by the Constitution." 
(it) the Jaw should not be prohibited by any particular provision of the Constitution, for 
example. Articles 276, 285, 286, 289 etc** and (Hi) the law or the relevant ortion thereof 
should not be void under Article 13, /. *?., in conflict with the Fundamenta Rights incor¬ 
porated in Part III of the Constitution." Thus, a tax law has been invalidated when it violates 
the fundamental right to equality guaranteed by Article 14. Equally, the taxing measure 
may be challenged if it violates the rights of a citizen under Article 19(1)(/) or (g). In the 
Moopil Nair case*^^ certain provisions of the Act which prescribed the procedure of the levy 
of the tax, were struck down on the ground of being obnoxious to Article 19(1)(/). This 
case well illustrates that not only levy but matters pertaining to collection of tax also should 
be under the authority of a law. 

Tax and fee.—The Constitution recognises a clear distinction between a tax and a fee 
in the three Lists in the Seventh Schedule. While there are several entries in the three Lists 
with regard to various forms of taxes, there is an entry at the end of each List as regards fees 
which may be levied in respect of or as incidental to the matter that is included in that List 
The implication seems to be that fees have special reference to governmental action under¬ 
taken in respect of any of these matters. Thus though a fee may be levied as incidental to 
legislation with respect to any entry, no taxes may be imposed by virtue of the general legis¬ 
lative power." 


The prohibition in Article 265 is in respect of taxes and not fees. The distinction be¬ 
tween a tax and a fee lies primarily in the fact that a tax is levied as part of a common burden, 
while a fee is a payment for a special benefit or privilege although the special advantage is 
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secondary to the primary motive of regulation in public interest. If the element of revenue 
for the general purposes of the State predominates, the levy becomes a tax. In regard to 
fees there is, and must always be, correlation between the fee collected and the service intended 
to be rendered. In the case of a fee it is the special benefit or privilege accruing to the indi¬ 
vidual which is the reason for payment, whereas in the case of a tax the particular advantage, 
if it exists at all, is an incidental result of State action. Cases may arise where under the 
guise of levying a fee, an attempt may be made to impose a tax. In the case of such a colour¬ 
able exercise of power, courts would have to scrutinise the scheme of the levy very carefully, 
and determine whether in fact, there is correlation between the service and the levy or whether 
the levy is excessive to such an extent as to be a pretence of a fee and not a fee in reality. 
Whether or not a particular cess levied by a statute amounts to a fee dr tax would always 
be a question of fact to be determined in the circumstances of each case.** 

However, there is no generic difference between a tax and a fee. Both are compulsory 
exactions of money by public authorities. Compulsion lies in the fact that payment is 
enforceable by law against a person in spite of his unwillingness or want of consent.** A 
levy in the nature of a fee does not cease to be of that character merely because there is an 
element of compulsion or coerciveness present in it, nor is it a postulate of a fee that it must 
have direct relation to the actual service rendered by the authority to each individual who 
obtains the benefit of the service. If with a view to provide specific service, levy is imposed 
by law and expenses for maintaining the service are met out of the amounts collected there 
being a reasonable relation between the levy and the expenses incurred for rendering the 
service, the levy would be in the nature of a fee and not in the nature of a tax. A fee being 
a levy in consideration of rendering service of a particular type, correlation between the ex¬ 
penditure incurred by the State and the levy must undoubtedly exist, but a levy will not be 
regarded as a tax merely because of the absence of uniformity in its incidence, or because 
of compulsion in the collection thereof, nor because some of the contributories do not obtain 
the same degree of service as others may.** 

The characteristics of the imposition of taxation are**, firstly, the essence of taxation 
is compulsion, that is to say, it is imposed under statutory power without the tax payers’ 
consent and the payment is enforced by law. Secondly, taxation is an imposition made 
for a public purpose without reference to any special benefit to be conferred on the payer 
of the tax, the tax when collected forms part of the public revenues of the State, and there is 
no element of quid pro quo betw'een the tax payer and the public authority. Taxation is 
for a public purpose even if particular persons receive more benefit from the use of tax pro¬ 
ceeds than others, such as tariff duties for encouragement of manufacturers or license fees 
with a \icw to regulate a particular trade or industry.*’ Thirdly, taxation is a part of the 
common burden, the quantum of imposition upon the taxpayer depends generally upon 
his capacity to pay. 

A fee is generally regarded to be a charge for a special service rendered to individuals 
by some government agency. Thus in determining whether a levy is a fee the true test must 
be whether its primary and essential purpose is to render specific services to a specified area 
or class, it may be of no consequence that tiic State may ultimately and indirectly be bene¬ 
fited by it. The power of any Legislature to levy a fee is conditioned by the fact that it must 
be by and large a quid pro quo for the services rendered. However, co-relationship between 
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rendered expected is one of general character and not as of arith- 

eUcal exactitude. The words license fee’ do not necessarily mean a fee in return for the 

^rvices rendered^ In the Constitution, fee for license and fee for services reLerTare con¬ 
templated as different kinds of Ievy.»* services renaerea are con 


Id Jagannath Ramanuj Das v 
made out, as it being set apart or 
not merged in the general revenue 
later in Secretary, Government of 
the Supreme Court ruled out this 
plate it to be an essential element 
Consolidated Fund. 
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,,, r™**® ““<1 public accounts of India and of the States_ 

of Artcle 267 and to the provisions of this Chapter 
with respect to the assignment of the whole or part of the net proLeds of 

Mrtain toes and duUes to States, aU revenues received by the Government of 
India, aU loans raised by that Government by the issue of treasury biu7 loans 
or ways and means advances and all moneys received by that Gover’nment 
in repayment of loans shall form one consoUdated fund to be entiUed “the 
Consohdated Fund of India”, and all revenues received by the Government 
of a State, all loans raised by that Government by the issue of treasury bith 
loans or ways and means advances and all moneys received by that Govern¬ 
ment in repayment of loans shall form one consolidated fund to he entiileH 
“the Consolidated Fund of the State”. entitled 


(2) All other public moneys received by or on behalf of the Government 
of India or the Government of a State shall be credited to the public account 
of India or the pubhc account of the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consolidated 
Fund of a State shall be appropriated except in accordance with law and for the 
purposes, and in the manner provided in this Constitution. 

Consolidated Funds of India and the States.—This article makes provision for the con 
solidated funds of India, and the States. It is laid down that all revenues received by the 
Government of India, all moneys raised by loan and all moneys received in repayment of 
loans shall form one consolidated fund and will be called “the Consolidated Fund of India” 
But such taxes as are assigned to the States do not form part of the Consolidated Fund of 
India. 


Likewise, the (^nsolidaled Fund of a State is formed by all revenues received by the 
State, all moneys raised by loan and all moneys received in repayment of loans 

Clause (3) lays down that no moneys out of the Consolidated Fund of India or of a 
State shall be appropriated, except in accordance with law and for the purposes and in th^ 
manner provided in the Constitution.” ^ ^ 


Public Accounl.-AII revenues eolleeted, and all moneys received on loan and all re¬ 
payment of loans Shan be credited to the respective consolidated funds of the Union and the 
States. All other pubhc moneys received by or on behalf of the Government of Indfa or 
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the Government of a State shall be credited to the Public Account of India, or the Public 
Account of the State, as the case may be. For example. Article 284 enacts that all moneys 
received by or deposited with any Union officer, other than revenues or public moneys raised 
or received by the Government of India, or deposited with any court in India, to the credit 
of any cause, matter, account or person shall be paid into the Public Account of India or of 
a State, as the case may be. 

We have noted that for the appropriation of any money out of the Consolidated Fund, 
the procedure laid down in Articles 112, 113, or 114 (or Articles 202, 203 and 240) has to 
be followed but for withdrawing money out of the Public Account it is not necessary to 
follow that procedure. 

267. Contingency Fund.—(I) Parliament may by law establish a Con¬ 
tingency Fund in the nature of an imprest to be entitled “the Contingency 
Fund of India’’ into which shall be paid from time to time such sums as may 
be determined by such law, and the said Fund shall be placed at the disposal 
of the President to enable advances to be made by him out of such Fund for the 
purposes of meeting unforeseen expenditure pending authorisation of such 
expenditure by Parliament by law under Article 115 or Article 116. 

*(2) The Legislature of a State may by law establish a Contingency Fund 
in the nature of an imprest to be entitled “the Contingency Fund of the State” 
into which shall be paid from time to time such sums as may be determined by 
such law, and the said Fund shall be placed at the disposal of 
the Governor^' * of the Slate to enable advances to be made by him out of 
such Fund for the purposes of meeting unforeseen expenditure pending autho¬ 
risation of such expenditure by the Legislature of the State by law under Article 
205 or Article 206. 

Clause (1) empowers Parliament to establish a contingency fund. The fund shall be 
placed at the disposal of the President to enable advances to be made by him out of the fund 
for the purposes of meeting unforeseen expenditure. The expenditure, however, must sub¬ 
sequently be authorised by Parliament.*^ Under clause (2) a similar fund may be established 
by a State Legislature.*^ 

Section 2 of the Contingency Fund of India (Amendment) Act, 1970, made an amend¬ 
ment in Section 2 of the Contingency Fund of India Act, 1950, and substituted the words 
‘thirty crores of rupees’ for the words ‘fifteen ci ores of •upees’. Thus the amount to be paid 
out of the Consolidated Fund of India towards the Contingency Fund has been Increased 
from fifteon crores of rupees to thirty crores of rupees. 

DISTRIBUTION OF REVENUES BETWEEN THE UNION AND THE STATES 

268. Duties levied by the Uoion hut collected and appropriated •by the 

—(1) Such stamp duties and such duties of excise on medicinal and 

toilet preparations as are mentioned in the Union List shall be levied by the 
Government of India but shall be collected— 

(a) in the case where sucdi duties are leviable within any ^[Union terri¬ 
tory], by the Government of India, and 

(/)) in other cases, by the States vs'ilhin which such duties are respectively 
leviable. 


♦ Thii clause shall not api)ly to the 
State of Janunu and Kashmir. 
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(2) The proceeds in any financial year of any such duty leviable within 
any State shall not form part of the Consolidated Fund of India, but shall be 
assigned to that State. 

Financial Relation between the Union and States.—In any Federation the problem of 
allocation of resources is necessarily one of difficulty, since two different authorities (the 
National Government and the Regional Governments) each with independent powers, arc 
raising money from the same body of tax-payers. The constitutional problem is simplified 
if it is possible to allocate separate fields of taxation to two authorities, but the revenues 
derived from such a division, even where it is practicable, may not fit the economic and 
financial requirements of each authority ; neither do these requirements necessarily continue 
to bear constant relation to each other, and yet it is difficult to devise variable allocation 
of resources.®* 

Articles 268 to 281 deal with the distribution of revenues between the Union and the 
States. 

This article lays down that the Union stamp duties and duties of excise on medicinal 
and toilet preparations shall be levied by the Government of India, but the collection of these 
duties is to be done (except in any Union territory) by the States within which such duties 
are leviable. The proceeds of any such duty leviable within any State in any financial year 
shall not form part of the Consolidated Fund of India but shall be assigned to it. 

269. Taxes levied and collected by the Union but assigned to the States.— 

(1) The following duties and taxes shall be levied and collected by the Govern¬ 
ment of India but shall be assigned to the States in the manner provided in 
clause (2), namely :— 

{a) duties in respect-of succession to property other than agricultural 
land ; 

(6) estate duty in respect of property other than agricultural land ; 

(c) terminal taxes on goods or passengers carried by railway, sea or 
air ; 

id) taxes on railway fares and freights ; 

(e) taxes other than stamp duties on transactions in stock-exchanges 
and futures markets ; * 

(/) taxes on the sale or purchase of newspapers and on advertisements 
published therein ; 

=^[(g) taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of inter-State 
trade or commerce.] 

(2) The net proceeds in any financial year of any such duty or tax, except 
in so far as those proceeds represent proceeds attributable to j [Union terri¬ 
tories], shall not form part of the Consolidated Fund of India, but shall be 
assigned to the States within which that duty or tax is leviable in that year, 
and shall be distributed among those States in accordance with such principles 
of distribution as may be formulated by Parliament by law. 

+[(3) Parliament may by law formulate principles for determining when 
a sale or purchase of goods takes place in the course of inter-State trade or 
commerce.] 

65. Joint Parliamentary Committee Amendment) Act, 1956, S. 29 and Sch. 

Report, Para 244, pp. 160-61. for “States specified in Part C of the First 

• /ns. by the Constitution (Sixth Schedule”. 

Amendment) Act, 1956, S. 3. ♦ /„j, by the Constitution (Sixth 

I by the Constitution (Seventh Amendment) Act, 1956, S. 3. 
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This article enacts that the taxes and duties of the nature specified in sub*clauses («) 
to (J) shall be levied and collected by the Government of India, But the net proceeds (except 
those attributable to Union territories) are distributable among the States in such manner 
as may be prescribed by Parliament by law. 


270. Taxes levied and collected by the Union and distributed between the 
Union and the States.—(1) Taxes on income other than agricultural income 
shall be levied and collected by the Government of India and distributed be¬ 
tween the Union and the States in the manner provided in clause (2), 

(2) Such percentage, as may be prescribed, of the net proceeds in any 
financial year of any so tax> except in so far as those proceeds represent 
proceeds attributable to *[Union territories] or to taxes payable in respect 
of Union emoluments, shall not form part of the Consolidated Fund of India, 
but shall be assigned to the States within which that tax is leviable in that 
year, and shall be distributed among those States in such manner and from 
such time as may be prescribed. 

(3) For the purposes of clause (2), in each financial year such percentage 
as may be prescribed of so much of the net proceeds of taxes dn income 
as does not represent the net proceeds of taxes payable in respect of Union 
emoluments shall be deemed to represent proceeds attributable to ♦[Union 
territories.] 

(4) In this article—- 

(a) “taxes on income’* does not include a corporation tax ; 

{b) “prescribed” means— 

(/) until a Finance Commission has' been constituted, prescribed 
by the President by order, and 

(h) after a Finance Commission has been constituted, prescribed 

by the Pr^ident by order after considering the recommendations 
oi the rinance Commission ; 

(e) “Union emoluments” includes all emoluments and pensions pay¬ 
able out of the Consolidated Fund of India in respect of vJhtch 
income-tax is chargeable. 

Income-tax (not including corporation tax) shall be levied and collected by the Govern¬ 
ment of India. But a portion of net yield (exclusive of sums attributable to Union territories 
or paid on Umon emoluments), is payable to the State in which the tax is leviable in such 
manner as may be prescribed. Income-tax attributable to the Union territory forms part 
of the Consolidated Fund of India. 


Corporation-tax is a super-tax on the profits of companies. Cl^rporation tax is not 
liable to be shared with the States. The Report of the Expert Committee on the Financial 
Provisions of the Constitution observed : 

As reg^ds the basis of distribution between Provinces the share of proceeds 
from tax^ on income, we are of the opinion that no single basis would lead to equit¬ 
able results. Origin or focus of income is no doubt relevant, but in the complex in¬ 
dustrial and commercial structure of modern times, where a single point of control often 
regulates a vast network of transactions, where the raw materials come from one 
place, are processed in another, manufactured in a third, marketed wholesale in a 
fourth, and ultimately sold in retail over a large area, contracts are made at places 


• Subs, by the Constitution (Seventh 
Ansendment) Act, 1956, S. 29 and Sch., 
for “States specified in Part G of the First 


Schedule”. 

,, , 7*. Officer v. T. S, Devinatha 

Nadar, AIR 1968 SC 623: (1968) 2 SCR 33. 
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different from where they arc performed, money is paid in at one place and goods deli¬ 
vered at another and more than one of these stages relate to the same tax-payer the 
assignment of a share of profits to each stage can only be empirical or arbitrary. 

Again, the residence of the Ux-paycr is an important factor, but apart from 
the artificial legal definition of residence for income-tax purposes, the predominance 
of joint stock enterprise in business, the dispersion of the shareholders of companies 
all over the country and even outside, the possibility (emerging from the artificial defi¬ 
nition) of simultaneous residence in more than one area, the non-assessment (due to 
various reasons) of a large number of shareholders, and the absence of authoritative 
/ e tested information in the income-tax records as to the province of residence of 
a resident of India (for, today, it is immaterial to the Income-tax Department in which 
particular Province an assessee is resident), all these together make this criterion of 
residence a difficult factor to apply in practice in distributing the proceeds of the tax. 
Even if the statistical difficulties were got over, residence could be changed at the will 

of the tax-payer. 

Another possible criterion is the place of collection. This place is usually the 
principal place of business of the tax-payer, or his residence, if he is not carrying on 
a business or profession. The objection to this factor is that it is unfair to the areas 
of origin and sale which it completely ignores, while it gives far too much weight to 
the place of control of a business, which is usually, though not necessarily, the place 
of collection. Moreover, even more than in the case of residence, the place of collec¬ 
tion can be easily altered at the will of the tax-payer. 

Another possible basis is that of needs, i. e., the share would be regulated some¬ 
what like grants-in-aid, and rather than go into elaborate enquiries for this purpose, 
the population of a Province could be taken as a rough measure of its needs. The 
objection to this basis is that a share is something which a Province is entitled because 
its citizeiw or thin® have in some measure contributed to the fund, while a grant is 
something given to it without regard to its contribution to the Centre or to any common 

pool. 

We have said enough to show the difficulties of the problem, but the difficulties 
have somehow to be faced and met, unless we keep the whole of the taxes on income 
as Central and permit Provinces simultaneously to levy a Provincial income-tax on 
the basis of ori^n. In our opinion the latter course is not feasible in the circumstances 
of this country even if justifiable in theory ; and pending enquiry by the Finance Com¬ 
mission the setting up of which we suggest later, we have no choice except somehow 
to make the distribution on as equitable a basis as can be devised in the circum¬ 


stances. 


Article 270 shows that the Income-tax attributable to Union territories forms part of the 
Consolidated Fund of India. It is not necessary to make any distribution of income-tax with 
respect to Union territories as those territories are centrally administered througli the 

President.*’ 

271 Surcharge on certain duties and taxes for purposes of the Union.— 
Notwithstanding anything in Articles 269 and 270, Parliament may at any time 
increase any of the duties or taxes referred to in those articles by a surcharge 
for purposes of the Union and the whole proceeds of any such surcharge shall 
form part of the Consolidated Fund of India. 

The surcharge as provided in this article, is nothing but additional tax or duty which 
Articles 269 and 270 empower Parliament to impose, namely, duties in respect of succession 
to property other than agricultural land, stamp duties included in the Union Legislative 


^7 7 ". Kanniyan v. I. T. O. Pondicherry^ AIR 1968 SC 637, 642, (1968) 2 SCR !03. 
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List, estate duty in respect of property other than agricultural land, terminal taxes on goods 
or passengers carried by'railways, taxes on railway fares and freights, taxes on transactions 
in stock-exchanges and future markets, taxes on the sale and purchase of newspapers and 
on advertisements published therein, and taxes on income can be levied by Parliament. All 
proceeds from such surcharges are to form part of the Consolidated Fund of India and are 
not liable to be distributed among the States. There is nothing to prevent Parliament from 
imposing a surcharge any number of times.** 

272. Taxes which are levied and collected by the Union and may be distri¬ 
buted between the Union and the States.—Union duties of excise other than 
such duties of excise on medicinal and toilet preparations as are mentioned 
in the Union List shall be levied and collected by the Government of India, 
but, if Parliament by law so provides, there shall be paid out of the Consolidated 
Fund of India to the States to which the law imposing the duty extends sums 
equivalent to the whole or any part of the net proceeds of that duty, and those 
sums shall be distributed among those States in accordance with such principles 
of distribution as may be formulated by such law. 

This article proWdes that Union duties on excise are to be levied and collected by the 
Government of India. But if an Act of Parliament so provides, there are to be paid out of the 
Consolidated Fund of India to the States to which the Act imposing the duty extends, sums 
equivalent to the whole or any part of the net proceeds. Those sums are to be distributed 
among the States in accordance with such principles of distribution as may be formulated 
by such Act. 

*273. Grants in lieu of e.xport duty on jute and jute products.—(1) There 
shall be charged on the Consolidated Fund of India in each year as grants-in- 
aid of the revenues of the States of Assam, Bihar, Orissa and West Bengal, 
in lieu of assignment of any share of the net proceeds in each ye5r of export 
duty on jute and Jute products to those States, such sums as may be prescribed. 

(2) The sums so prescribed shall continue to be charged on the Consolidated 
Fund of India so long as any export duty on jute or jute products continues to be 
levied by the Government of India or until the expiration of ten years from 
the commencement of this Constitution whichever is earlier. 

(3) In this article, the expression “prescribed” has the same meaning 
as in Article 270. 

Under the Government of India Act, 1935** the Central Government shared the net 
proceeds of the jute export duty with the jute-growing Provinces. Under the present Cons¬ 
titution the States are not entitled to any such share. But provision is made by this article 
that for a period of ten years from the commencement of the Constitution, the jute-growing 
States of West Bengal, Bihar, Orissa and Assann will receive grants-in-aid from the Union 
in lieu of the above share of jute export duty to the extent of sums as the President may 
prescribe. 

274. Prior recommendation of President required to Bills affecting taxa- 
rion in which States are interested.—(1) No Bill or amendment which imposes 
or varies any tax or duty in which States are interested, or which varies the 
meaning of the expression “agricultural income” as defined for the purposes 
of the enactments relating to Indian income-tax, or which affects the principles 
on which under any of the foregoing provisions of this Chapter moneys are or 
may be distributable to States, or wWch imposes any such surcharge for the 

68. Ved Vyas v. /. T. Officer, AIR * Art. 273 shall not apply to the 

1965 All 37, State of Jammu and Kashmir. 

69. See Section 140(2). 
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purposes of the Union as is mentioned in the foregoing provisions this 
Chapter, shall be introduced or moved in either House of Parhamcnt except 
on the recommendation of the President. 

(2) In this article, the expression “tax or duty in which States are interested” 
means— 

(a) a tax or duty the whole or part of the net proceeds whereof are 
assigned to any State ; or 

(M a tax or duty by reference to the net proceeds whereof sums are 
for the time being payable out of the Consolidated Fund of India 

to any State. 

Article 274 lays down that no bill or amendment is to be introduced or moved in either 
House of Parliament except on a recommendation from the President which may 

(0 impose or vary tax or duty in which States are interested—that is to say, a tax 
or duty the whole or part of the net proceeds whereof are assigned to any State 
or taxes coming within the purview of Article 272 ; 

(i7) vary the accepted meaning for purposes of enactments relating to Indian income- 
tax of the expression ‘‘■agricultural income** ; 

(m) affect the principles on which moneys are or may be distributed to States ; or 

(iv) impose any such Union surcharge as is mentioned in Article 271. 

275 Grants from the Union to certain States.—(1) Such sums as Parlia¬ 
ment mav by law provide shaU be charged on the Consolidated Fund of India 
in each year as grants-in-aid of the revenues of such States as Parliament may 
determine to be in need of assistance, and different sums may be fixed for 

diff erent States : 

Provided that there shall be paid out of the Consolidated Fund of India 
aQ arants-in-aid of the revenues of a State such capital and recurring sums as 
b,- neces^iarv to enable that State to meet the costs of such schemes of 
5fvelopmen“ as^ay be undertaken by the S^te vWth the approval of the 
Government of India for the purpose of promoting the welfare of the Schedu ed 
Tribes in that State or raising the level of administration of the Scheduled 
Areas therein to that of the administraUon of the rest of the areas of that 

State : 

Provided further that there shall be paid out of the Consolidated Fund of 
India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to— 

(a) the average excess of expenditure over the revenues during the two 
' ' years immediately preceding the commencement of this Consti¬ 
tution in respect of the administration of the tribal areas specified 
in *[Part I] of the table appended to paragraph 20 of the Sixth 

Schedule ; and 

(b) the costs of such schemes of development as may be undertaken 
^ by that Slate with the approval of the Government of India for 

the purpose of raising the level of administration of the said areas 
to that of the administration of the rest of the areas of that State. 


• by the North-Eastern Areas (Reorganisation) Act, 1971 (81 of 1971), S. 71, 

for “Part A” (w. e. f. 21- 1-1972). 
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On and from the formation of the autonomous State under 
Article 244A,— 

(/) any sums payable under clause (a) of the second proviso to clause 
(1) shall, if the autonomous State comprises all the tribal areas 
referred to therein, be paid to the autonomous State, and. if the 
autonomous State comprises only some of those tribal areas, be 
apportioned between the State of Assam and the autonomous 
State as the President may, by oi^er, specify ; 

(//) there shall be paid out of the Consolidated Fund of India as grants- 
in-aid of the revenues of the autonomous State sums, capital and 
recurring, equivalent to the costs of such schemes of development 
as may be undertaken by the autonomous State with the approval 
of the Government of India for the purpose of raising the level of 
administration of that State to that of_^ administration of the 
rest of the State of Assam.] 

(2) Until provision is made by Parliament under clause (1), the powers 
conferred on Parliament under that clause shall be exercisable by the President 
by order and any order made by the President under this clause shall have 
effect subject to any provision sb made by Parliament : 

Provided that after a Finance Commission has been constituted no order 
shall be made under this clause by the President except after considering the 
recommendations of the Finance Commission. 

This article embodies the provision of aids to the States which are in need of financial 
assistance. The amount is left to be determined by Parliament. 

Special grants are to be made to the States which undertake schemes of development 
for the purpose of promoting the welfare of the scheduled tribes or raising the level of ad¬ 
ministration of the scheduled areas. 

The State of Assam is entitled to certain grants specified in sub-clauses (<i) and (b) of 
the proviso to clause (1). 

276. Taxes on professions, trades, callings and employments.—(1) Nol- 
withstanding anything in Article 246, no law of the Legislature of a State relat¬ 
ing to taxes for the benefit of the State or of a municipality, district board, local 
board or other local authority therein in respect of professions, trades, callings 
or employments shall be invalid on the ground that it relates to a tax 
on income. 

{2) The total amount payable in respect of any one person to the State 
or to any one municipality, district board, local board or other local authority 
in the State by way of taxes on professions, trades, callings and employments 
shall not exceed two hundred and fifty rupees per annum : 

Provided that if in the financial year immediately preceding the com¬ 
mencement of this Constitution there was in force in the case of any State or 
any such municipality, board or authority a tax on professions, trades, callings 
or employments the rate, or the maximum rate, of which exceeded two hundred 
and fifty rupees per annum, such tax may continue to be levied until provision 
to the contrary is made by Parliament by law, and any law so made by Parlia¬ 
ment may be made either generally or in relation to any specified States, muni¬ 
cipalities, boards or authorities. 


Ins. by the Constitution (Twenty-second Amendment) Act, 1969, S. 3. 
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(3) The power of the Legislature of a State to make laws as aforesaid 
with respect to taxes on professions, trades, callings and employments shall 
not be construed as limiting in any way the power of Parliament to make laws 
with respect to taxes on income accruing from or arising out of professions, 
trades, callings and employments. 

The power lo tax '‘incomes” other than agricultural income belongs to Parliament. 
The power to levy taxes on professions, trades, callings and employments is conferred on 
the Stale Legislatures.’® Apparently, there is an overlapping between the two taxes because 
both fall upon the same persons in respect of an income derived from the same source.’* 
This article makes it clear that the two taxes are not the same. Thus, it is enacted that an 
Act of the State Legislature imposing tax in respect of a profession, trade, calling or employ¬ 
ment shall not be invalid on the ground that it relates to a tax on income. Conversely, the 
power of a State Legislature to make taxation Acts in respect of professions, trades, callings 
or employments docs not limit the power of Parliament to tax the same sources. In Quilon 
Municiitaliiy v. Mt^sisrs. H. & C., it \>as held that the Kerala Profession Tax, 1958 

was uhra vires because it violated Article 276, and also for encroaching upon the Union field 
of income-tax, inasmuch as it exceeded, though indirectly, the permissible limit of tax slabs, 
a maximum of Rs.250. 

Clause (2) lixes the lintit of Rs.250 per annum for taxes on professions, trades, callings 
and employments. Under the Governtnent of India Act, 1935, the limit was of Rs.50. The 
Lxperl Committee on the financial proposals has recommended that the limit of Rs.50 be 
raised to Rs. 250. A tax up to Rs.250 can be imposed by each one of the authorities men¬ 
tioned in the article, namely, the State, a municipality, district board, local board or other 
local authority, on any profession, trade, calling, or employment.” The word “total” relates 
to an authority levying various taxes and not to all authorities put together. 

In B. M. Lukhani v. Municipal Committee, Malkapur’’* two questions that arose before 
the Supreme Court for determination were : (/) whether a suit for refund of tax, which was 
ulna vires the Municipality, paid to the Municipality is maintainable, and (//) if the suit is 
maintainable, whether the levy of tax by the Municipality was valid in law. It was observed 
that the first question is concluded by the judgment of the Court in Bharat Kala Bhandar 
Ltd. v. Municipal Committee, Dhatnangaoiv^, wherein it was held that levy of tax on cotton 
ginned by the lax-payer in excess of the amount prescribed by Article 276 was invalid and a 
suit for refund of tax in excess of the amount permitted by Article 276 was maintainable. 
As to the second question, it was held thai in the present case, there was a bar against levy 
in excess of the amount specified in the Constitution and not a mere question of levy of tax 
under an inapplicable entry. __ 

*277. Savings,—Any taxes, duties, cesses or fees which, immediately 
before the commencement of this Constitution, were being lawfully levied by 
the Government of any State or by any municipality or other local authority 
or body for the purposes of the State, municipality, district or other local area 
may, notwithstanding thai those taxes, duties, cesses or fees are mentioned 
in the Union List, continue lo be levied and to be applied to the same purposes 
until provision to the contrary is made by Parliament by law. 


70. Entry 60, List 2. 

71. Rajgoprdachari v. Corpn. of Madras, 
AIR l‘J64 SC 1172; (1961) 6 SCR 962. 

72. AIR 1965 SC 1174: (1965) I 
SCR 581. Sec also Bharat Kala Bhandar 
t\td. V. Municipal Committee, Dhamangaon, 
AIR 1066 SC 249: (1965) 3 SCR 499. 

73. Kanta Prasad Aggnrwal v. Execu¬ 
tive Officer, (1974)4 SCC 440. 

73a. Ibid. 

74. (1970) 2 SCC 267: AIR 1970 


SC 1002. 

75. AIR 1966 SC 249: (1965) 3 SCR 

499. 

• In its application to the State of 
Jammu and Kashmir, in Art. 277, refer¬ 
ences to the commencement of the Consti¬ 
tution shall be construed as references to 
the commencement of the Constitution 
(Application to Jammu and Kashmir) 
Order, 1954, i. e., the 14th May, 1954. 
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This article lays down that taxes which are being levied by a State or a municipality or 
other local authority may, notwithstanding that those taxes are mentioned in the Union 
List, continue to levied by those authorities until Parliannent by law makes contrary pro¬ 
visions.^ The protection of Article 277 cannot extend to a tax which is levied or sought to 
be levied under a law which was passed after the Constitution came into force.’’ 

As compared to Article 372, it may be stated that Article 372 is a general provision 
and A ticlc 277 is a special provision. While Article 372 saves all pre-Constitution valid laws. 
Article 277 is confmc<? only to taxes, duties, cesses or fees lawfully levied immediately before 
the Constitution. Therefore, Article 372 cannot be construed in such a way as to enlarge 
the scope of the saVfeg of taxes, duties, cesses or fees. To state it differently. Article 372 must 
be read subject to Article 277.’* 


In Amravati Municipality v. Ramchandra**^ the Municipality of Amravati, under a law 
passed before the Constitution came into operation, imposed terminal tax on goods, except 
gold and silver, imported in or exported outside municipal limits by rail or road. The power 
to impose this kind of tax after the commencement of the Constitution was given to Parlia¬ 
ment, vide Entry 89 of List I. After the commencement of the Constitution, an amending 
notification of the Municipality of 1959 made gold and silver also subject to the terminal 
tax. The Court held the action of the Municipality unconstitutional on the ground that 
Article 277 could neither permit increase in the rate nor its incidence altered. In S. /. Corpn. 
(P) Ltd, V. Secy.^ Board of Revenue^^ although the taxing Act had been published in the 
Gazette on January 17, 1950, it was brought into forcte only on May 30, 1950, i. e., after the 
commencement of the Constitution. The Court held that the tax would not come within 
the exemption of Article 277. The continuance of Article 277 applied only if the tax had 
actually been levied and collected before the commencement of the Constitution. The exist¬ 
ing law could continue in terras of Article 277 so long as the Centre itself did not cover the 
field occupied by the existing rules.*' 


In State of Kerala v. South India Corporatior^*, it was observed that the fact that the 
Sales Tax Acts of the former States of Travancore and Cochin were repealed but identical 
provisions were re-enacted in the later Acts would not take the case put of Article 277. AH 
that the said Article requires is that there should be continuity in the levy of taxes and so 
long as the character of the taxes did not change they would be saved by the said Article- 
Article 277. and particularly Article 278, were engrafted in the Constitution with the imme¬ 
diate object of maintaining the financial liability of the new States for such items as Parlia¬ 
ment thought proper. The agreement between the President of India and the Raj Pramukh 
of Travancore came to an end in 1960 and with it the financial assistance rendered in terms 
thereof. The agreement broke the continuity of the levy of the sales tax on works contracts 
and there is nothing in Article 277 to resuscitate it. 


278. [Agreement with States in Part B of the First Schedule with regard to 
certain financial matters:\ Rep. by the Constitution {^Seventh Amendment) Act» 
1956, S. 29 and Sch. 


279 Calculation of “net proceeds”, etc.—(1) In the foregoing provisions 
of this Chapter “net proceeds” means in relation to any tax or duty the pro¬ 
ceeds thereof reduced by the cost of collection, and for the purposes of those 
provisions the net proceeds of any tax or duty, or of any part of any tax or 


76 Sakti Oushadhalaya v. 

India, AIR. 1063 SC 622; (1963) 3 SCR 
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77. Liberty Cinema v. Calcutta Corpn., 

AIR 1959 Cal 45. ^ 

78. South India Corporation v. Secy. 
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SC 207, 215: (1964) 4 SCR 280. 


79. AIR 1964 SC 1166: (1964) 6 
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duty, in or attributable lo any area shall be ascertained and certified by the 
Comptroller and Auditor-General of India, whose certificate shall be final. 

(2) Subject as aforesaid, and to any other express provision of this Chapter, 
a law made by Parliament or an order of the President may, in any case where 
under this Part the proceeds of any duty or tax are, or may be, assigned to 
any State, provide for the manner in w'hich the proceeds are to be calculated, 
for the time from or at which and the manner in which any payments are to 
be made, for the making of adjustments between one financial year and another, 
and for any other incidental or ancillary matters. 

This article detines “net proceeds” of a tax. It means all the proceeds of a tax reduced 
by the cost of collection. The certificate of the Comptroller and Auditor-General of India 
of net proceeds of a tax in a State shall be hnal. 

280. Finance Commission.—(I) The President shall, within two years 
from the commencement of this Constitution and thereafter at the expiration 
of every fifth year or at such earlier time as the President considers necessary, 
by order constitute a Finance Commission which shall consist of a Chairman 
and four other members to be appointed by the President. 

(2) Parliament may by law determine the qualifications which shall be 
requisite for appointment as members of the Commission and the manner in 
which they sh^ be selected. 

(3) It shall be the duty of the Commission to make recommendations 
to the President as to— 

(a) the distribution between the Union and the States of the net pro¬ 
ceeds of taxes which are to be, or may be, divided between them 
under this Chapter and the allocation between the States of the 
respective shares of such proceeds ; 

(b) the principles which should govern the grants-in-aid of the revenues 
of the States out of the Consolidated Fund of India ; 

I * * * * * 

‘'[(c)] any other matter referred to the Commission by the President 
in the interests of sound finance. 

(4) The Commission shall determine their procedure and shall have such 
powers in the performance of their functions as Parliament may by law confer 
on them. 

lo its Report, the Expert Committee on the Financial Provisions of the Constitution 
recommended the setting up of a Finance Commission. The Report (pp. 14-15) observed : 

We recommended for this purpose, among others, the appointment of a High 
Level Tribunal of five members including a Chairman who has been, or is. holding 
high judicial office, not lower than that of a Judge of a High Court. This tribunal 
may be called the “Finance Commission”. There may not ordinarily be enough work 
for the Commission to keep it busy continuously, and the members, need not there¬ 
fore. devote their whole time to the work. The members should be appointed'by the 
President in his discretion if only because a Commission of this kind would have fre¬ 
quently occasion to deal with points of confiici between the Centre and the Units. 


f Sub-ciausc (£) by the Cons¬ 

titution (Seventh Amendment) Act, 1956, 
S. 29 and Sch. 


• Sub-clause {d) was reUttsrtd as 
sub-clausc (c) by S. 29 and Sch., ibid. 
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While we would not lay down any conditions in the Statute as to how these members 
should be selected, we recommend that two should be selected from a panel of no¬ 
minees of Unit Government and two others from a panel of nominees of the Central 
Govermnent, the Chairman being selected by the President himself. One at least of the 
five should possess close knowledge of the finances and accounts of Governments, while 
another at least should have a wide and authoritative knowledge of economics. It 
would be an advantage if one or more were public men with wide experience. It would 
be a further advantage if a member possessed more than one qualification, and steps 
should be taken to secure the services of such individuals. The appointments might 
be made for 5 years and be renewable for another five years. 

Between now and the setting up of the Finance Commission, we recommend 
that the Central Government should take steps in consultation with the Provinces, to 
collect, compile and maintain statistical information on certain basic matters such as 
the volume and distribution of production, the distribution of income, the incidence 
of taxes, both Central and Provincial, the consumption of important commodities, 
particularly those that are taxed or likely to be taxed, etc. The Finance Commission, 
when set up, would have some basic information to go upon, and would no doubt call 
for such further information as it may need. It would also, to the extent necessary, 
arrange for continuous examination and research in respect of all important matters. 

The Finance Commission should be entrusted with the following functions : 
(a) to allocate between the Provinces, the respective shares of the proceeds 
of taxes that have to be divided between them ; 

ib) to consider applications for grants-in-aid from Provinces and report 


thereon ; 

(c) to consider and report on any other matter referred to it by the 
President. 

While these categories would exhaust the duties of the Commission, it should te 

open to the Commission to make any recommendations it may think expedient in the 

course of llie discharge of these duties. It may. for example suggest a variation in 

the heads of revenue assigned to the Provinces, i. e.. the transfer of new heads or he 

withdrawal of existing heads, or increases in the shares of ewsting heads or a ^edi 

tion in tlie shares. In making all such recommendat.ons the Commission vnil take 

into account all relevant matters, including the state of ^ , 

in SO far as they do not involve any change in the Constitution, 

would'^whcn ac<xpled by the President, be given effect to by him by order while re- 

commendations involving a change in the Constitution, if simila^y adopted by him. 

ivould be dealt with like any other proposed amendment to the Constitution. 

The Commissions first function would be of the nature of an arbitration and. 

therefore, the Commission’s decisions will be final. As regards the 

we have no doubt that the recommendation of the Commission m respect o ^ 

aid would be given the utmost weight by the President and not ordinarily depar 

froni by liirn. .i 

Tlie basis for the allocation of revenues referred to in item (a) should 
he settledCthTcommission at intervals of five years but it should be open to he Co^ 
mission to shorten the interval if it feels satisfied in spec.al c.rcums.ances that such 

shortening is called for. r'r.m- 

We would further recommend in order to save ^^("tmion, and 

mission may oe set up in advance ot the commg into eff^ of the Consul 

its status regularised after the Corst.tut.on comes into eflecU 
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other members shall be selected from among persons who ; (r) arc, or have bcci^, art- 
qualified to be appointed as Judges of a High Court ; or (//) have special knowledge of the 
finance and accounts of Governments ; or («7> have had wide experience in financial matters 
and in administration ; or (/V) have special knowledge of economics. Every member of 
the Commission shall hold office for such period as may be specified in the order of the 
President appointing him and shall be eligible for re-appointment. The members of the 
Commission shall render whole-time or part-time service to the Commission, as the President 
may in each case specify. The Commission shall determine their procedure and in per¬ 
formance of their functions shall have ail the powers of a civil court whiie trying a suit in 
respect of summoning and enforcing the attendance of witnesses, production of any document 
and requisitioning any public record from any court or office. The Commission shall also 
have power to require any person to furnish information on such points or matter as in the 
opinion of the Commission may be useful for, or relevant to, any matter under its 
consideration. 


\_For Tables on Revenues of the I fnion and of the States see pp. 460-6J] 

281. Recommeadations of the Finance Commission.—The President shall 
cause every recommendation made by the Finance Commission under the 
provisions of this Constitution together with an explanatory memorandum 
as to the action taken thereon to be laid before each House of Parliament. 


MISCELLANEOUS FINANCIAL PROVISIONS 

‘*282. £xpenditure defrayable by the Union or a State out of its revenues._ 

The Union or a State may make any grants for any public purpose, notwith¬ 
standing that the purpose is not one with respect to which Parliament or the 
Legislature of the State, as the case may be, may make laws. 

This article makes it clear that the spending power of the Union or a State is not co- 
terminus with its legislative power. The Union or a State may make grants for any public 
purpose, although that public purpose does not relate to a subject over which it can make 
laws. Thus, the Union may make grants to hospitals or to schools, although neither public 
health, nor education is a Union subject* 


2H3« Oustotly, of Oonsolidatad Fluids^ Oootingancy Funds and moneys 
credited to the public accounts.—(1) The custody of the Consolidated Fund 
ol India and the Contingency Fund of India, the payment of moneys into such 
Funds, the withdrawal of moneys therefrom, the custody of public moneys 
other than those credited to such Funds received by or on behalf of the Govern¬ 
ment of India, their payment into the public account of India and the withdrawal 
of moneys from such account and all other matters connected with or ancillary 
to matters aforesaid shall be regulated by law made by Parliament, and until 
provision in that behalf is so made, shall be regulated bv rules made bv 
the President. ’ ^ 

L- ^ of the Consolidated Fund of a State and the Contingency 

Fund of a State, the payment of moneys into such Funds, the withdrawal of 
moneys therefrom, the custody of public moneys other than those credited 
to such Funds received by or on behalf of the Government of the State them 
payment into the public account of the State and the withdrawal of moneys from 
such account and all other matters connected with or ancillary to matters afore¬ 
said shall be regulated by la« made by the Legislature of the State, and until 


• In Its application lo the State of 
J.tininn aiifJ K.a>hinir, iu Ai t. 1^82, leicren- 
ces to the Stale shall be construed as not 
including jcfej-encei to the .State of Jammu 


and Kaslimir. 

Ihis clause snail not apply to the 
State of Jammu and Kashmir. 
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provision in that behalr is ao made, shall be regulated by rules made by the 
Governort * * * ot the State. 

This article aims at placing the custody as well as the expenditure of all public monQ^ 
under the control of Parliament or the State Legislature, as the case may be. These matters 
shall be regulated by law. 

:^284. Custody of suitors’ deposits and other moneys received by public 
servants and courts.—All moneys received by or deposited with— 

(d) arty officer employed in connection with the affairs of the Union 
or of a State in his capacity as such, other than revenues or public 
moneys raised or received by the Government of India or the 
Government of the State, as the case may be, or 

(^) any court within the territory of India to the credit of any cause, 
matter, account or persons, 

shall be paid into the public account of India or the public account of the State, 
as the case may be. 

We have referred earlier that both in the State as well as in the Union there are three 
governmental funds viz., the Consolidated Fund, the Contingency Fund, and the Public 
Account. The moneys from which these funds are constituted are different. The first, 
which is the biggest, consists of proceeds of all revenues received by the Government, all 
loans raised by the Government and all moneys received in payment of loans,*'* The second, 
or the Contingency Fund, is in the nature of an imprest. To the Contingency Fund shall 
be paid from time to time such sums as may be determined by law. The third or the Public 
Account consists of all public moneys received by or on behalf of the Government of India, 
sucli as Postal Accounts or the moneys deposited with any court to the credit of any cause, 

matter or person. 

This article enacts that all moneys received by public servants and courts shall be paid 
into the Public Account of India or the Public Account of the State, as the case may be. 
Private custody of such moneys is illegal. 

285. Exemption of property of the Union from State taxation.—(1) The 
nronertv of the Union shall, save in so far as Parliament may by law other¬ 
wise provide, be exempt from all taxes imposed by a State or by any authority 

within a State. 

(2) Nothing in clause (I) shall, until Parliament by law otherwise provides, 
prevent any authority within a State from levying any tax on any property of the 
Union to which such property was immediately before the commencement 
of this Constitution liable or treated as liable, so long as that tax continues 

to be levied in that State. 

Clause ( 1 ) of this article declares that the property of the Union shall be exempt from all 

taxes imposed by a State or any authority within a State. Parliament can, however, remove this 
ban and permit a State to tax the property of the Union either wholly or partly. The words, 
“any authority within a State” will include local bodies like corporations, municipalities, 
district boards, cantonment boards or panchayats. The exemption is mutual. Under 
Article “>89, it is declared that the property and income of a State shall be exempt from 
Union taxation. Clause (2) of this article saves existing taxation on the Union property 
within the State. It is declared that until Parliament by law otherwise provides, all taxes 
which were levied before the commencement of the Constitution on the Union property will 
continue to be levied so long as that tax continues to be levied in the State. 


t The words “or Rajpramukh»» 
.mined by the Constitution (Seventh Ame¬ 
ndment) Act, 1956 S. 29 and Sch. 

+ In its application to the btate ol 
fa.nmn and Kashmir, in Art. 284, referen¬ 


ces to the State shall be construed as not 
including references to the State of Jammu- 
and Kashmir. 

84. See Article 266. 
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In !n re Sea Customs Act^ Section 20(2)** Sinha, C. J., said r 


Reading Article 289 and its complementary. Article 285 together, the intention 
of the Constitution-makers was that Article 285 would exempt all property of the Union 
from all taxes on property by a State or by any authority within the State, while Article 
289 contemplates that all property of the States would be exempt from all taxes on 
property which may be leviable by the Union. Both the articles in our opinion are 
concerned vsith taxes directly either on income or on property and not with taxes which 
may indirectly affect income or property. 

286. Restrictions as to imposition of tax on the sale or purchase of goods.— 
(1) No law of a State shall impose, or authorise the imposition of, a tax on 
the sale or purchase of goods where such sale or purchase takes place— 

{a) outside the State ; or 

(6) in the course of the import of the goods into, or export of the goods 
out of, the territory of India. 

* * * 

*[(2) Parliament may by law formulate principles for determining when 
a sale or purchase of goods takes place in any of the ways mentioned 
in clause (1). 

(3) Any law of a State shall, in so far as it imposes, or authorises the im¬ 
position of, a tax on the sale or purchase of goods declared by Parliament 
by law to be of special importance in inter-State trade or commerce, be 
subject to such restrictions and conditions in regard to the system of levy, rates 
and other incidents of the tax as Parliament may by law specify.] 

Legislative History.—Article 286, which imposes certain restrictions on the power 
of the State to impose sales tax on goods, was amended in 1956 by the Constitution (Sixth 
Amendment) Act. The following important changes were made by the Amendment : 

(fl) Taxes on sale or purcha.se of goods in the course of inter-State trade or commerce 
were brought expressly within the purview of the legislative jurisdiction of Parliament. 

(b) Restrictions could be imposed on the powers of Stale Legislatures with respect 
to the levy of taxes on the sale or purchase of goods within the States where tlie goods are 
of special importance in inter-State trade or commerce. 

(r) Power was given to Parliament to formulate principles of determining when a sale 
or purchase takes place in the course of inter-State trade or commerce or in the course of 
export or import or outside a State in order that the legislative spheres of Parliament and 
the State Legislatures could clearly be demarcated. 

Subsequent to the Amendment, the Central Sales Tax Act, 1956, was passed by the 
Union Parliament to provide for the legislation authorised by the Constitution as amended 
above. 

Before the amendment, taxes on the sales or purchases in the course of inter-State trade 
or commerce were within the purview of the legislative jurisdiction of the States but the power 
of the State Legislature in this behalf was restricted by clause (2) of .Article 286 because no 
law of a State could impose a tax on the sale or purchase of any goods in the course of inter¬ 
state trade or commerce unless Parliament by law provided otherwise. The Supreme Court 
in Bengal Immunity Co. v. State of Bihat^^, overruling its earlier decision in State of Bombay 
V. United Motors had held that no State, including the delivery State, would be com- 


85. AIR 1963 SC 1760, 1774: (1961; 
3 SCR 787. 

t Explanation to clause (1) omitted 
by the Constitution (Sixth Amendment) 

Act. I95G S. 4. .... 

* Subs, by S. 4, ibid., for the origi¬ 


nal els. (2) and (3). 

86. AIR 1955 SC 661 ; (1955) 2 SCR 

603. 

87. AIR 1953 SC 252: 1953 SCR 
1069. 
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petent to impo^ sales tax on goods in the course of inter-State trade or commerce unless 
Parliament lifted the ban. Now under the Central Sales Tax Act every dealer is liable to 
pay tax on sales effected by him in the course of inter>State trade or commerce during any 
year. The tax payable by any dealer under the Central Act is levied and collected in the same 
manner and through the same authorities as are empowered under the general sales tax law 
of the appropriate State. 


Sales Tax—Restrictions on State power.—Power to make laws with respect to taxes 
on the sale or purchase of goods vests both in the Union Parliament and State Legislatures. 
The Union Parliament can make laws with respect to taxes on the sale or purchase of goods 
other than newspapers, where such sale or purchase take.s place in the course of inter-State 
trade or commerce.®* The State Legislature, on the other hand, can impose sales tax on the 
sale or purchase of goods other than newspapers, except where such sale or purchase takes 
place in the course of inter-State trade or commerce. In the interest of the national economy. 
Article 286 places certain restrictions on the plenary power of the State Legislatures to make 
laws with respect to sales tax. The following are the restrictions on the State power : 


1. Territorial nexus with the taxing State .—This restriction is not laid down in Article 
286 but emanates from Article 245 of the Constitution relating to the distribution of legis¬ 
lative powers between the Union and the States. In the case of an Act passed by the Legis¬ 
lature of a State, if the operation of such Act extends beyond the boundaries of the State, 
in the absence of a territorial nexus, the law will be ultra vires. This is so because under 
Article 245 a State Legislature can make laws only for the whole or part of the State. 

In Tata Iron & Steel Co. v. The State of Bihar^*^ the doctrine of nexus was applied by the 
Supreme Court in determining the validity of sales tax legislation. The doctrine of nexus does 
not impose the tax. It only indicates the circumstance in which a tax imposed by an Act 
of the Legislature may be enforced in a particular case and unless eventually there is a con¬ 
cluded sale in the sense of passing of the property in the goods no tax liability attaches under 
the Act. One or more of the several ingredients constituting a sale only furnishes the con¬ 
nection between the taxing State and the ‘sale*. Article 286(2) of the Constitution, as it 
originally stood, was a complete safeguard against an eventuality of the same transaction 
being taxed by different States by applying the nexus theory, and after amendment of that 
Article and the relevant entries in the Legislative Lists, such contingency will not arise.®* 


2. Sale or purchase taking place outside the No State can impose a tax on the sale 

or purchase of goods where such sale or purchase takes place “outside the State’*. Section 4 
of the Central Sales Tax Act, 1956, states as to when a sale or purchase shall be deemed to 
have taken place outside a State. It says : 

When a sale or purchase of goods is determined in accordance with sub-section 
(2) to take place inside a State, such sale or purchase shall be deemed to have taken 
place outside all other States. 

Accordingly, sub-section (2) of Section 4 lays down the principles for determining when 
a sale or purchase takes place inside the Slate. A sale or purchase is deemed to have taken 
place inside a State only if the goods are within the State in the case of specific or ascertained 
goods, at the time of the contract of sale and in the case of unascertained or future goods 
at the time of the appropriation of the goods to the contract of sale. The assent of the other 
party to the appropriation may be prior or subsequent to such appropriation. It is made 
clear»‘ that if there is a single contract of sale or purchase and the goods are situated at more 
places than one, it will be presumed that separate contracts of sale were made in respect of 
the goods situated at each of such places. To illustrate, a merchant enters into a contract 


88. State of Bombay v. R. M. D. 
CbomaTbaugwala^ AIR 1957 SC 699 : 1957 
SCR 874. 

89. AIR 1958 SC 452 : 1958 SCR 
1355. 


90. For discussion of the ^ doctrine 
of nexuSy see comments on Article 245, 

supra, p. 400. , .. . 

91. See Explanation to sub-section 4 

Central Sales Tax Act, 1956. 
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with B to suppiv him certain goods at X, certain goods at Y and certain goods at Z. Al¬ 
though there is only one contract between A and the merchant, yet for the purposes of S^- 
tion 4 it will be presumed that separate contracts of sale were entered into m respect of every 
place svhere the goods are situated or appropriated. 

3 Sale or purchase taking place in the course of imporr.—Under clause (!)(/)) taxa¬ 
tion by the Slates of sales and purchases which take place in the course of import into India 
is banned Now when can a sale or purchase be said to take place “in the course of import . 
Section 5 of the Ccniral Sales Tax Act, 1956, defines such sales. A sale or purchase shall be 
deemed to have taken place in the course of the import of goods into the territory of India 

♦ ^ 

(/> such sale or purchase occasions such import, for example, a dealer in cashew- 
nuts at Madras purchases cashew-nuts from an agent of an African firm and as 
a result of the sale goods are despatched from Africa for import into India ; 

(ii) if the sale or purchase takes place by transfer of documents of title to the goods 
then only if at the time of such sale or purchase the goods have not crossed the 
customs frontiers of India. For example, an Indian importer places an order 
with an overseas merchant for the supply of goods. The goods arc shipped and 
the shipping documents are sent by mail and presented to the Indian importer 
by the overseas merchant through his bank in India. The importer after icceiving 
the documents, transfers the goods to another merchant when the goods are out¬ 
side the customs frontier of India. It is a sale which takes place in the course of 
import and. therefore, exempt from liability to sales tax. 

The legal position ris-a-vis the import sale can be summarised thus : (r) the course 
of import of goods st.arts at a point when the goods cross the customs barrier of the foreign 
country and ends at a point in the importing country after the goods cross the customs 
barrier (/7) the sale which occasions the import is a sale in the course of import, (Hi) a 
purchase by an importer of goods when they are on the high seas by payment against shipping 
documents is also a purchase in the course of import, and (/V) a sale by an importer of goods, 
after the property in the goods passed to him either after the receipt of the documents of 
title against payment or otherwise, to a third party by a similar process is also a sale in the 
course^ of import. When the petitioner pursuant to the earlier contracts entered into with 
the Government of India, delivered the shipping documents, including the bill of lading to the 
Government against payment when the goods were on th^ high seas, it should be held that the 
sales fall under the fourth principle and, therefore, they were sales that took place in the 
course of import of the goods into India.** 

Sale or purchase taking place in the course of export. —Another restriction is that 
the States cannot impose sales tax on a sale or purchase taking place in the course of export 
of the goods out of India. A sale or purchase of goods shall be deemed to take place in the 
course of the export of the goods out of the territory of India only if the sale or purchase cither 
occasions such export or is effected by a transfer of documents of title to the goods after the 
goods have crossed the customs frontiers of India.” 

It is only the sale under which the export is made, that is protected by Article 286(1)(6), 
a purchase which precedes such a sale docs not fall within its purview though made for the 
purpose of or with a view to etfecting an export.®* The tests are that there must be a single 
sale which itself causes the export or is in the progress or process of export. The only sale 
which can be said to cause the export is the sale which itself results in the movement of the 
goods from the exporter to the importer.®^ Only the sale that occasions the export is exempt 
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and the sale to the exporter that preceded it is not, even if it was made ‘with a view to* or 
‘for the purpose of’ export.®* Where there are two sales leading to export, the first under 
which goods are procured for sale and the property in the goods passes within the territory 
of India, and the second by the buyer to a foreign party resulting in export—the first cannot 
be regarded as a sale in the course of export, for a sale in the course of export must be directly 
and integrally connected with the export.®’ If there were two purchases, one by the assessee 
from the mine owner and the other by the S. T. C. from it, and the purchase by the S. T. C. 
from the assessee was for the purpose of export then the former would be liable. But if 
the purchase by the S. T. C. was one in the course of export of goods out of the territories 
of India, the last purchase would be that of the assessee from the mine owner and it would be 
the assessee on whom the incidence of the tax would fall.®* 


Sale or purchase In the course of inter-StaCe trade or commerce.—We have pointed out 
that after the Sixth Amendment to the Constitution, legislative jurisdiction in respect of 
taxation on sales or purchases of goods in the course of inter-State trade or commerce be¬ 
longs to Parliament. But when can a sale or purchase of goods be said to take place in the 
course of inter-State trade or commerce ? Section 3 of the Central Sales Tax Act enacts : 

A sale or purchase of goods shall be deemed to take place in the course of inter¬ 
state trade or commerce if the sale or purchase— 

(a) occasions the movement of goods from one State to another ; or 

(/>) is effected by a transfer of documents of title to the goods during their 
movement from one State to another. 

Explanation 1.—Where goods are delivered to a carrier or other bailee for 
transmission, the movement of the goods shall, for the purposes of clause (6), be deemed 
to commence at the time of such delivery and terminate at the time when a delivery 
is taken from such carrier or bailee. 

Explanation 2.—Where the movement of goods commences and terminates 
in the same State it shall not be deemed to be a movement of goods from one State 
to another by reason merely of the fact that in the course of such movement the goods 
pass through the territory of any other State. 

The important thing in this definition is that the sale or purchase must occasion the 
movement of goods from one State to another. In Tata Iron & Steel Co. Ltd. v. S. R. Sarkar** 
it was held that a sale occasions the movement of goods from one State, when the movement 
is the result of a covenant or incident of the contract. In State Trading Corporation v. State 
of Mysore^ the Company made various sales of cement which were supplied from factories, 
outside the State of Mysore to purchasers within (hat State. The State of Mysore levied 
tax on these sales under two Sales Tax Acts passed by the Mysore Legislature. The Company 
applied under Article 32 of (he Constitution to quash the assessment order on the ground 
that the. State had no power to tax the sales as they had taken place in the course of inter¬ 
state trade. The Court held that a sale occasions the movement of goods from one State 
to another-within Section 3(a) of the Central Sales Tax Act when the movement is the result 
of a covenant or incident of the contract of a sale. In that case, the contract of sale was 
deemed to have contained a covenant that the goods would be supplied in Mysore from a 
place situated outside its borders and the sales were, therefore, inter-State sales within Sec¬ 
tion 3-A of the Central Sales Tax Act which a State could not tax in view of Article 286 of the 
Constitution.® 
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When cotton yarn was sold to a company in Madras as the goods were In the State 
of Madras when the contract of inter-State sale was entered into, it will be first sale in the 
State once that sale has taken place, and when the goods were delivered in the States of 
Andhra Pradesh and Kerala, pursuant to that inter-State sale, there was no further sale to the 
company when it transferred to its branches those goods which have already been subject 
(o tax in Madras, nor can such sales if they were sold in Madras be subject to tax,® 

Goods of special importance in inter-State trade or commerce.—Parliament is empowered 
in relation to the goods declared to bj of special importance in inter-State trade or com¬ 
merce to lay down the restrictions and conditions subject to which any State lavs may regu¬ 
late the tax on sales or purchases of such goods in the State. Accordingly, Section 14 of 
the Central Sales Tax Act, 1956, declares a number of goods to be of special importance 
in the inter-State trade or commerce. Section 15 of the same Act places certain restrictions 
on the State laws imposing sales lax on such goods. 

287. Exemption from taxes on electricity.—Save in so far as Parliament 
may by law otherwise provide, no law of a State shall impose, or authorise the 
imposition of, a lax on the consumption or sale of electricity (whether pro¬ 
duced by a Government or other persons) which is— 

id) consumed by the Government of India, or sold to the Government 
of India for consumption by that Government ; or 

ib) consumed in the construction, maintenance or operation of any 
railway by the Government of India or a railway company operat¬ 
ing that railway, or sold to that Government or any such railway 
company for consumption in the construction, maintenance or 
operation of any railway, 

and any such law imposing, or authorising the imposition of, a tax on the sale 
of electricity shall secure that the price of electricity sold to the Government 
of India for consumption by that Government, or to any such railway company 
as aforesaid for consumption in the construction, maintenance or operation 
of any railway, shall be less by vhe amount of the tax than the price charged 
to other consumers of a substantial quantity of electricity. 

Entry 5.^, List II, Schedule VII, empowers a State Legislature to levy taxes on the con¬ 
sumption or sale of electricity. But this article enacts that no State Legislature unless 
authorised by a Union law, can impose any tax on electricity consumed by the Government 
of India or utilised for the construction, maintenance or operation of any railway. More¬ 
over. the Union law authorising a State to levy such tax must secure concessions in taxation 
lo (he extent specified in the article. 

288. Exemption from taxation by States in respect of water or electricity 
in certain cases,—(I) Save in so far as the President may by order otherwise 
provide, no law of a State in force immediately before the commencement 
of this Constitution shall impose, or authorise the imposition of, a tax in respect 
oi* any water or electricity stored, generated, consumed, distributed or sold by 
any authority established by any existing law or any law made by Parliament 
for regulating or developing any inter-State river or river-valley. 

Explanation.—Thii expression “law of a State in force” in this clause shall 
include a law of a State passed or made before the commencement of this Cons¬ 
titution anv! not previously repealed, notwithstanding that it or parts of it 
may not be then in operation either at all or in particular areas. 

C?) The l.eeislnture of a State may by law impose, or authorise the im¬ 
position of. any siicit la., as is mentioned in clause (1), but no such law shall 
liave anv efleci unless it has. after having been reserved for the consideration 
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fivreceived his assent ; and if any such law provides for the 
on ot the rates and other incidents of such tax by means of rules or orders 
to De made under the law by any authority, the law shall provide for the pre¬ 
vious consent of the President being obtained to the making of any such rule 
or order. 

Clause (1) of this article validates all State laws in force immediately before the com¬ 
mencement of the Constitution which imposed tax in respect of any water or electricity stored, 
generated, consumed, distributed or sold by any ailthority established by law for regulating 
or developing any inter-State river or river-valley. But clause (2) makes it clear that a State 
Legislature may impose a tax of the nature specified in clause (1), though no such tax shall be 
valid unless it has, after having been reserved for consideration of the President, received 
his assent. 

289. Exemption of property and income of a State from Union taxation.— 
(I) The property and income of a State shall be exempt from Union taxation. 

<2) Nothing in clause (1) shall prevent the Union from imposing, or autho¬ 
rising the imposition of, any tax to such extent, if any, as Parliament may by 
law provide in respect of a trade or business of any kind carried on by, or on 
behalf of, the Government of a State, or any operations connected therewith, 
or any property used or occupied for the purposes of such trade or business, 
or any income accruing or arising in connection therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any 
class of trade or business, which Parliament may by law declare to be incidental 
to the ordinary functions of government. 

Articles 285 and 289 are complementary to each other. This article lays down that the 
property and income of a State shall be exempt from Union taxation. But the Union can 
levj' tax in respect of a trade or business carried on by, or on behalf of, the Government of 
a State. Under the Government of India Act, 1935,* the Centre could levy tax only in res¬ 
pect of any business carried on by a Provincial Government outside the Province. There is 
no such condition under the present article. Parliament may, however, declare by law that 
any class of business incidental to ordinary functions of Government shall not be taxable. 
It will be noted that this article does not exempt from Union taxation property or income 
of local authorities. 

In In re Sea Customs Act^, it has been held that the immunity granted to the States in 
respect of Union taxation under this article does not extend to duties of customs, including 
export duties or duties of excise. The provisions of this article, therefore, do not preclude the 
Union from imposing or authorising the imposition of customs duties on the import or ex¬ 
port of the properties of a State used for purposes other than those specified in clause (2) 
of this article, nor do the provisions of this article preclude the Union from imposing or 
authorising the imposition of excise duties on production or manufacture in India of the 
property of a State used for purposes other than those specified in clause (2) of this article. 
Some of the propositions stated in this case are as follows : 

(a) The provisions of Article 289(1) being in the nature of an exception to the exclu¬ 
sive field of legislation reserved to Parliament, the exception has to be strictly con¬ 
strued and, therefore, limited to taxes on property and on income of a State. In 
other words, the immunity granted in favour of the States has to be restricted 
to taxes levied directly on property and income. 

(/>) Even though our Constitution does not make a clear distinction betwwn dirwt 
and indirect taxes, there is no doubt that the exemption provided in Article 289(1) 
from Union taxation to property must refer to direct taxes on property and not 
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to iodirect taxes like duties of customs and excise which are in their essence trad¬ 
ing taxes and not taxes on property. 

(c) Reading Article 289 and its complementary Article 285 together, the inten¬ 
tion of the Constitution-makers was that Article 285 would exempt all property of 
the Union from all taxes on property levied by a State or by any authority within 
the State while Article 289 contemplates that all properly of the States would 
be exempt from all taxes on property which may be leviable by the Union. Both 
the articles arc concerned with taxes directly either on income or on property and 
not with taxes which may indirectly affect income or property. 

((/) Tile scheme of the Constitution with respect to financial relations between the 
Union and States devised by the Constitution-makers is such as to ensure an 
equitable distribution of the revenue between the Centre and the States. All 
revenues received by the Government of India normally form part of the Con¬ 
solidated Fund of India, and all revenues received by the Government of a State 
form part of the Consolidated Fund of the State. This general rule is sub¬ 
ject to the provisions of Chapter I of Part XII. A perusal of these provisions 
will show that the resource"^ of the Union Government are not meant exclusively 
for the benefit of the Union activities ; they arc also meant for subsidising the 
activities of the States in accordance with their respective needs irrespective of 
the amounts collected by or through them. In other words, the Union and the 
States together form an organic whole for the purposes of utilisation of the re¬ 
sources of the territories of India as a whole. Thus the narrower construction 
of Article 289, as restricting the exemption from Union taxation to Union taxes 
as may be levied directly on the property of a State will not have the effect of 
seriously and adversely affecting the revenues of the State. 

(e) Article 289(1) does not provide that the properly of the Slate shall be exempt 
from all taxation of whatsoever nature it may be. There is belter warrant for 
reading the words “Union Taxation" in Article 289(1) in view of the scheme 
in the Constitution relating to taxation and the provisions of Part XU than to read 
the word “all” before the words “Union taxation” in that clause. Oibervvise the 
repercussion would be so serious and crippling to the lesources. which the Con¬ 
stitution intended the Union to have, as to make it impossibic to give that inten¬ 
tion to the words of Article 289(1). On the other hand, the Slates would not 
be seriously affected by such a construction for there is a provision m Part XI 
of the Constitution for assignment or distribution of taxes levied and collected 
by the Union to the States and also for grant-in-aid from the Union to the Stales 
and the burden which may fall on the Slates may be alleviated to a large extent. 

(/) As the regulation of trade and commerce with foreign countries, as also inter¬ 
state trade and commerce, is the exclusive responsibility of the Union, Parlia¬ 
ment has the power to legislate with respect to those matters, along with the 
power to legislate by way of imposition of duties or customs in respect of import 
and export of goods as also to impose duties of excise on the manulaclurc and 
production of certain goods. Further, the imposition of custom duties or excise 
duties may be either : (i) with a view to raise revenue or, (//> to regulate trade and 
commerce, both inland and foreign, or {in) both to regulate trade and commerce 
and to raise revenue. If therefore, Article 289(1) completely exempts all pro¬ 
perty of the Stales from all taxes, the power of Parliament to regulate foreign 
trade by the use of its power of taxation would be seriously impaired. 

If clause (1) of Article 289 had stood by itself, it may not have been easy to in¬ 
clude within its purview income derived by a State from commercial activities, 
but since clause (2) in terms empowers Parliament to make a law levying a tax on 
commercial activities carried on by a State, the conclusion is inescapable that 
these activities were deemed to be included in clause (1) and that alone can be the 
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justification for the wordings of clause (2) which proceeds on the basis that but 
for its provision *the trading activity which is covered by it would have claimed 
exemption from Union taxation under clause (1). Clause (3) of Article 289 is an 
exception to the exception prescribed by clause (2). Whatever trade or business 
is declared to be incidental to ordinary functions of government would cease to 
be governed by clause (2) and would then be exempt from Union taxation. That, 
broadly stated, appears to be the result of the scheme adopted by the three clauses 
of Article 289.* 

A. P. State R. T. Corpn, v. /. T, OJficer'^y raised for decision the important question 
whether the income of a public corporation was State income. The appellant in that case, 
a public corporation, was established in 1958 under the Road Transport Corporation Act, 
1950. Before 1958, since transport was controlled by the Government department, its 
revenue was exempt from the income tax under Article 289(1). From 1958 onwards the 
income tax authorities refused to treat the corporation's income as state income 
and assessed tax upon it. It was pleaded that it was not liable to pay because the 
income made by a public corporation was entitled to exemption under Article 289, for it 
was State income. The Court held that under Article 289 the property or the income 
in respect of which exemption was claimed must be the income and property of the State. 
The income made by a public corporation was not State income because a corporation under 
the law has a distinct personality from its shareholders. The fact that the bulk of the capital 
was contributed by the Government or that the corporation was State-controUed would 
not change the legal position. It was pointed out that if a trade or business is carried on 
by the State departmentally and income is derived from it, there would be no difficulty in 
Imiding that the said income is the income of the State. So also, if a trade or business is 
carried on by a State through its agents appointed exclusively for that purpose, and the agents 
carry it on entirely on behalf of the State and not on their account, there would be no diffi¬ 
culty in holding that the income made from such trade or business is the income of the State. 
However, a trading activity carried on by the corporation is not a trading activity carried 
on by the State departmentally, nor is it a trading activity carried on by a State through its 
agents appointed in that behalf. 

^^290. Adjustment in respect of certain expenses and pensions.—Where 
under the provisions of this Constitution the expenses of any court or Com¬ 
mission, or the pension payable to or in respect of a person who has served 
before the commencement of this Constitution under the Crown in India or after 
such commencement in connection with the affairs of the Union or of a StatCj 
are charged on the Consolidated Fund of India or the Consolidated Fund of a 
State, then, if— 

(a) in the case of a charge on the Consolidated Fund of India, the 
court or Commission serves any of the separate needs of a State, 
or the person has served wholly or in part in connection with the 
affairs of a State ; or 

{b) in the case of a charge on the Consolidated Fund of a State, the 
court or Commission serves any of the separate needs of the Union 
or another State, or the person has served wholly of in part in 
connection with the affairs of the Union or another State, 

ihere shall be charged on and paid out of the Consolidated Fund of the State 
or, us the case may be, the Consolidated Fund of India or the Consolidated 
Fund of the other State, such contribution in respect of the expenses or pension 
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as may be agreed, or as may in del'ault of agreement be determined by an arbi¬ 
trator to be appointed by the Chief Justice of India. 

Provision is made by this article for adjustment, by agreement or arbitration, of certain 
expenses, pensions, ctc.y which under the Constitution arc liable to be shared between the 
Union and the State or the States inter se. 

*290A. Annual payment to certain Devaswom Funds.—sum of forty- 
six lakhs and fifty thousand rupees shall be charged on, and paid out of, the 
Consolidated Fund of the State of Kerala every year to the Travancore Deva¬ 
swom Fund ; and a sum of thirteen lakhs and fifty thousand rupees shall be 
charged on, and paid out of the Consolidated Fund of the State of t[Tamil 
Nadu] every year to the Devaswom Fund established in that State for the main¬ 
tenance of Hindu temples and shrines in the territories transferred to that State 
on the 1st day of November, 1956, from the State of Travancore-Cochin.] 

291. [Privy purse sums of Rulers.] Rep. by the Constitution {Twenty-sixth 
Amendment) Acty 1971, S. 2. 

Chapter II—Borrowing 

292. Borrowing by the Government of India.—The executive power of 
the Union extends to borrowing upon the security of the Consolidated Fund 
of India within such limits, if any, as may from time to time be fixed by Parlia¬ 
ment by law and to the giving of guarantees within such limits, if any, as may 
be so fixed. 

This article permits the Government of India to borrow money on the security of the 
Consolidated Fund of India. Parliament may by law fix the limits of borrowing. 

293. Borrowing by States.—(1) Subject to the provisions of this article, 
the executive power of a State extends to borrowing within the territory of 
India upon the security of the Consolidated Fund of the State within such 
limits, if any, as may from time to time be fixed by the Legislature of such 
State by law and to the giving of guarantees within such limits, if any, as may 
be so fixed. 

(2) The Government of India may, subject to such conditions as may be 
laid down by or under any law made by Parliament, make loans to any State 
or, so long as any limits fixed under Article 292 arc not exceeded, give guarantees 
in respect cf loans raised by any State, and any sums required for the purpose 
of making such loans shall be charged on the Consolidated Fund of India. 

(3) A State may not without the consent of the Government of India 
raise any loan if there is still outstanding any part of a loan which has been 
made to the State by the Government of India or by its predecessor Govern¬ 
ment, or in respect of which a guarantee has been given by the Government 
of India or by its predecessor Government. 

(4) A consent under clause (3) may be granted subject to such conditions, 
if any, as the Government of India may think fit to impose. 

Clause (1) p-.'rniits a State, subject to any limits fixed by the Slate Legislature, to borrow 
money within the territory of India on the security of its “Consolidated Fund". Under 
the Government of India Act, 1935, a Province could borrow money outside India with the 
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consent of the Central Government. Under the present Constitution they are not permitted 
to raise loans outside India. 

Under clause (2) the Government of India is authorised to make loans to the States. 
It can also give guarantees in respect of loans raised by any State. 


Clause (3) lays down that no State can borrow without the consent of the Government 
of India, if there is outstanding any part of a Union loan or a loan guaranteed by the Union. 


As to the borrowing powers of the State, the Expert Committee on the Financial Pro¬ 
visions of the Constitution observed as below : 

The present position is that the Provinces have the freedom to borrow in the 
open-market in India except when they are indebted to the Centre. The most outstand¬ 
ing advantage of the freedom of borrowing is the sense of financial responsibility it 
creates ; for, there is no more accurate, sensitive and dependable meter of the credit of 
a borrowing Government than the reaction of the securities market. We do not there¬ 
fore wish to withdraw this freedom. Nevertheless, it is necessary to have some machi¬ 
nery which would ensure that borrowing Governments do not, by their competition, 
upset the capital market. This machinery is now provided through the Reserve Bank 
which advises all the Governments; but in view of the ambitious programmes of deve¬ 
lopment both by the Centre and by the Units, it may become necessary to set up some 
kind of expert machinery, both competent and definitely empowered to fix the order 
of priority of the borrowings of the different Governments. In some countries, co¬ 
ordination is effected either by a Ministerial Conference or by a Loans Council. Such 
machinery should not affect the responsibility of a Government for its borrowing policy 
and should help only in the liming of the loan and avoidance of unnecessary compe¬ 
tition. The co-ordination by the Reserve Bank has worked well in practice, and ^ 
long as it works well, we do not recommend any change. We assume that there wiU be 
no distinction between federating States and the Provinces in this respect. 

We are of the opinion that it should not be open to a Provincial Government 
or to a Government of a State to go in for a foreign loan except with the consent of 
the Federal Government and except under such conditions, if any, as the Federal 
Government may think fit to impose at the time of granting the consent. We noucc, 
however, that there is an entry, viz. ‘18, Foreign Loans’ in the Federal Legislauve 
List in Draft Constitution. We are not sure whether the insertion of this entry in the 
Federal Legislative List is enough to prevent the Government of a Unit from going 
in for a foreign loan. We, therefore, recommend that the point be exammed, and if the 
provision is not found to be adequate, a specific provision should be made in Clause 
210 of the Draft Constitution making it necessary for the Government of a Unit to 
obtain the consent of the Federal Government before going in for a foreign loan.* 


Chapter III—Property, Contracts, Rights, Liabilities, 

Obligations iVND Suits 

294. Succession to property, assets, rights, liaHlities and obligations in 
certain cases.—As from the commencement of this ConstituUon— 

ffl'l all property and assets which immediately before such commence¬ 
ment were vested in His Majesty for the purposes of the Govern¬ 
ment of the Dominion of India and all property and ^sets w^ch 
immediately before such commencement were vested in His Majesty 
for the purposes of the Government of each Governor s Province 
shall vest respectively in the Union and the corresponding state, 

and 
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(6) all ri^ts, liabilities and obligations of the Government of the 
Dominion of India and of the Government of each Governor’s 
Province, whether arising out of any contract or otherwise, shall 
be the rights, liabilities and obligations respectively of the Govern¬ 
ment of India and the Government of each corresponding State, 

subject to any adjustment made or to be made by reason of the creation before 
the commencement of this Constitution of the Dominion of Paldstan or of the 
Provinces of West Bengal, East Bengal, West Punjab and East Punjab. 

This article makes provision for the succession by the present Governments of the 
Union and the States to property, rights, liabilities and obligations vested in the former 
Governments. 

Properties and assets which vested in His Majesty for the purposes of the Government 
of the Dominion of India shall, under this Constitution, vest in the Union. Properties 
and assets which vested in His Majesty for the purposes of the Government of each Governor’s 
Province shall vest in the corresponding State. 

Similarly, all rights, liabilities and obligations of the Government of the Dominion of 
India and of each of the Governor’s Provinces devolve, respectively, upon the Government 
of the Union and of each corresponding State. 

The Chairman of the Drafting Committee, in explaining the purpose of the present 
article, observed : 

Before the Act of 1935 the assets and liabilities and the properties belonging to 
the Government of India were vested in a Corporation called the Secretary of State- 
in-Council. It was the Secretary of State-in-Council which held all the revenues of 
India, the properties of India and was liable to all the obligations that were contracted 
on behalf of the Government of India. The Government of India before 19-35 was 
a unitary Government. There was no such thing as properties belonging to the Govern¬ 
ment of India and properties belonging to the Provinces. They were all held by that 
single Corporation which was called the Secretary of State-io-Council which was liable 
to be sued and had the right to sue. The Government of India Act. 1935 made a very 
significant change, viz., it divided the assets and liabilities held, by the Secretary of 
State-in-Council on behalf of the Government of India into two parts—assets and 
liabilities, which were apportioned and set apart for the Government of India and the 
assets and liabilities and properties which were set apart for the provinces. It is true 
that as the Secretary of State had not completely relinquished his control over the 
Government of India, the properties so divided between the Government of India on the 
one hand and the different Provinces on the other were laid in the Government of India 
Act, Section 172 which is the relevant section, that they shall be held by His Majesty 
for the different Provinces. But apart from that the fact is this that the liabilities, assets 
and properties were divided and assigned to the different Units and to the Govern¬ 
ment of India at the Centre. Now let us understand what we are doing by the passing 
of this Constitution is to abrogate and repeal the Governmen't of India Act, 1935. As 
you will see in the Schedule of Acts repealed, the Government of India Act, 1935 is 
mentioned. Obviously, when you are repealing the Governmenf of India Act which 
makes a provision with regard to assets and liabilities and properties you must say 
somewhere in this Constitution that notwithstanding the repeal of the Government of 
India Act such assets as belong to the different Provinces do belong notwithstanding the 
repeal of the Government of India Act to those Provinces. Otherwise what would 
happen is this, that there would be no provision at all with regard to the assets and 
liabilities once the Government of India Act, 1935 is repealed. In fact we are doing no 
more than what we commonly do when we repeal an Act that notwithstanding the 
repeal of certain Acts, the Acts now will remain therein. It is the same sort of thing. 
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What this Article 250 practically says is that notwithstanding the repeal ot the Govern¬ 
ment of India Act, 1935, the assets and liabilities of the different Units and the Central 
Government will continue as before. In other words, they will be the successor of the 
former Government of. India and the former Provinces as existed and constituted by the 
Act of 1935. I hope the House will now understand why it is necessary to have this 

clause.® 

It is true that Articles 294 and 295 deal with rights to property, assets, liabilities and 
obligations of the erstwhile Governor’s provinces or of the Indian States. But Articles 294 
and 295 are primarily concerned with the devolution of those rights, assets and liabilities 
and generally speaking, provide for the succession of a State in respect-of the rights and 
liabilities of an Indian State. That is to say. they do not define those rights and liabilities, 
but only provide for substitution of one Government in place of the other." 

^'295. Succession to property, assets, rights, liabilities and obligations 
in other cases.—(1) As from the commencement of this Constitution— 

(a) all property and assets which immediately before such commence- 
' ment were vested in any Indian State corresponding to a State 
specified in Part B of the First Schedule shall vest in the Union, 
if the purposes for which such property and assets were held im¬ 
mediately before such commencement will thereafter be purposes 
of the Union relating to any of the matters enumerated in the Union 

Uist, and 

ih) all rights, liabilities and obligations of the Government of any 
Indian State corresponding to a State specified in Part B of the 
First Schedule, whether arising out of any contract or otherwise, 
shall be the rights, liabilities and obligations of the Government 
of India, if the purposes for which such rights were acquired or 
liabilities or obligations were incurred before such commencement 
will thereafter be purposes of the Government of India relating to 
any of the matters enumerated in the Union List, 

subject to any agreement entered into in that behalf by the Government of 
India with the Government of that State. 

19 ) Subject as aforesaid, the Government of each State specified in Part B 
of the First Schedule shall, as from the commencement of this Constitution, 
be the successor of the Government of the corresponding Indian Slate as regards 
all property and assets and all rights, liabilities and obhgations, whether arising 
out of any contract or otherwise, other than those referred to m clause (1). 

This ailiule provides for the devolution of property, assets, rights, liabilities and ob¬ 
ligations formerly belonging to any Indian State. It has been held that the right which a 
citizen of a princely State enjoyed against his Sovereign could continue to be enjoyed after 
State succession only if the succeeding Sovereign recognised such right.” In Stare ofGajavat 
v Vora Fiddoli^^ the respondents were the lessees of certain forest rights granted by the ruler 
of Sant to certain of his tenure-holders just before the merger of the State in the then Province 
of Bombay The rights were finally repudiated by the State of Bombay in the year 1953. 


9. Constitucnl Assfnibly Dehales, Vol. 

VllI, pp. 883-84. 

10. Slate of Raiasthun v. 

AIR I'JOli SC 933, 93G : 1962 Supp 2 SCR 

* In its application to the State of 
lainmu and Kashmir, in Art. 2^5, refer- 
rnces to the commencement of the C ons- 
lituiion .shall be construed as r^erences to 
the cc.nmenccment of the Constitution 


(Application to Jammu and Kashmir) 
Order, 195-f, i.e., the 14th May, 1954. 

11. Ffoinodchandra v. State of Orissa, 

AIR 1962 SC 1288: 1962 Supp I SCR 
405 ; Firm Bansidhar Premsukkdas v. State of 
Rajasthan, MK 1967 SC 40: 1966 Supp 
SCR 81. , ^ 

12. AIR 1964 SC 1043: (1964) G 
SCR 461. 
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The respondenls had successfully relied upon the authority of Virendra Singh v. State of Uttar 
Pradesh'* in the High Court, but the majority of the Court overruled that decision and came 
instead to the conclusion that the rights do not have any existence whatsoever till they are 
not recognized and as such the rights of the respondents were not property at the advent 
of the Constitution so as to avail the protection of Article 19 or 31. 

The case also ruled that the covenant entered into between the Ruler and the Dominion 
was not evidence of recognition of rights of private citizens and that the letter of guarantee 
was also a pan of the covenant and hence had no better status. The same position has been 
reiterated in two other cases. But, in State of Rajasthan v. Shyam La!'*, where the respon¬ 
dent had claimed a refund of money deposited as export fee in advance in excess of what 
was payable, the Court held that the continuation of all laws when taken together with the 
guarantee in the covenant was evidence of the intention to honour liabilities arising there¬ 
from. Thus, it may be concluded that the contract between the high contracting parties, 
though not in itself evidence of recognition, may raise such inference when corroborated 
by other independent evidence. In Bengal N. C. Mills v. Board of Revenue, M. and 
Union of India v. G. R. Silk Mfg. (IVvg.) Cof*, agYeements between the rulers and certain 
industrialists guaranteeing the latter'ceriain concessions from taxation or exemptions there¬ 
from were claimed to be “laws*’ but the same was denied upon the ground that those were in 
the nature of personal agreements. The devolution of the rights and liabilities prescribed 
by .Article 295 does not involve and is not intended to involve any change in the character of 
the said rights and liabUitics ; and so pleas which could have been raised in res|>ect of the 
said rights and liabilities prior to the devolution remain entirely unaffected. There is, there¬ 
fore, no question of any constitutional obligation being cast by the provisions contained 
in Article 295(1 )(6) on the Government of India to fulfil the contracts irrespective of whether 
they were binding on the original State which entered into them and whether they can be 
affected by law validly passed after the Constitution came into force. In Nursing Pratap Singh 
Deo V. State of Orissa", a gift of land and a cash personal allowance in lieu of maintenance 
was denied the character of law upon the ground that the grant was like a gift. 

The express provisions of Article 295(1) deal with only two matters, namely : (0 vest¬ 
ing of certain property and assets in the Government of India, and Hi) the arising of certain 
rights, liabilities, and obligations on the Government of India.** 

296. Property accruing by escheat or lapse or as bona vacantia. —Subject 
as hereinafter provided, any property in the territory of India which, if this 
Constitution had not come into operation, would have accrued to His Majesty 
or, as the case may be, to the Ruler of an Indian State by escheat or lapse, 
or as bona vacantia for want of a rightful owner, shall, if it is property situate 
in a State, vest in such State, and shall, in any other case, vest in the Union ; 

Provided that any property which at the date when it would have so ac¬ 
crued to His Majesty or to ihe Ruler of an Indian State was in the possession 
or under the control of the Government of India or the Government of a State 
shall, according as the purposes for which it was then used or held were purposes 
of the Union or of a State, vest in the Union or in that State. 

Explanation. — In this article, the expressions “Ruler" and “Indian Stale" 
have the same meanings as in Article 363. 

I his ariiclc provides that any prope.^ty in India which would have accrued to His 
Majesty by escheat, lapse or hona vacantia, under the Government of India Act, 1935, shall. 

AIR 1954 SC 447: (1955) 1 

.SCR 415. 

14. AIR 1964 SC 1495: (1964) 7 
SCR 174. 

15 . AIR 1964 SC 888: (1964) 4 SCR 

190. 

16 . AIR 1964 SC 1903, 1915: (1964) 


7 SCR 892. 

17 . AIR 1964 SC 1793: (1964) 7 
SCR 112. 

18 . Maharaja Shree Umaid AtUb Ltd. 
v. Union of India, A\K 1963 SC 953, 962; 
1963 Supp 2 SCR 515. 
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if the property is situate in a State, vest in such State. In other cases, such property is to 
vest in the Union. 


Escheat.—The term signifies the falling of a deceased’s estate into the general property 
of the Stale upon his death intestate and without lawful heir, and is applied to all kinds of 
right in properly of whatever nature. The right of escheat belongs to the Government only. 
The government has the right to take all property within its jurisdiction by escheat for want 
of an heir or successor, and as bona vacantia for want of a rightful owner. Consequently, 
the property of an intestate dying without leaving lawful heirs, and the property of a dissolved 
corporation passes to the Government by escheat or as bona vacantia belongs to the Govern¬ 
ment, subject to trust and charges, if any, previously affecting it.** 


Lapse.—Lapse conveys the end of a right of the owner and vesting of the same in some¬ 
one else. Under the Government financial rules certain funds lapse to the Government if the 
rightful owners do not claim them within a certain period of time, e. g., court deposits.*® 

In S', y. y. S. y. WacHa v. State of Saurashtra^'^y the erstwhile Raja granted certain 
territory to the younger of his two sons because the elder one according to the rule of primo¬ 
geniture, was the heir apparent. After the death of the Raja and his elder son, the younger 
succeeded to the throne and the Government after the merger of the State with the Dominion 
of India recognised him as the ruler for the purpose of privy purse, but notified that con¬ 
sequent upon his becoming the ruler, the earlier grant of certain territories made by the pre¬ 
vious ruler was being discontinued. The Supreme Court dismissing the appeal pointed 
out that the grant in question was not a vested right but only an act of grace shown to the 
younger son. Since, after the death of the ruler and that of the elder son, the appellant be¬ 
came the ruler, the question of any vested right, grace or grant did not arise, and the grant came 

to an end. 


Bona vacantia.—In English Law the expression means things found without any ap¬ 
parent owner which belong to the first occupant or finder, unless they be whale or sturgeon, 
wreck, treasure trove, waifs or estrays which belong to the Crown by virtue of prerogative. 
So, personal properly held on trusts which have failed, or held in trust for a corporation 
which has been dissolved, belongs to the Crown as bona vacantia*^ 

In India, the scope of bona vacantia is wider than in England. As the above definition 
suggests, a property which has no rightful claimant will in all cases be taken by the Stale, 
ill England, the State’s right to bona vacantia is limited only to treasure trove, wreck, waifs, 

estrays, or whale or sturgeon. 


297. Thinas of value lying within territorial waters or continental shelf to 

vest in the Union.—All lands, minerals and other things of value 

the ocean within the territorial waters ^^[or the continental shelf] of India shall 

vest in the Union and be held for the purposes of the Union. 


Under this article all lands, minerals and other things of value underlying the ocean 
within the territorial waters of India vest in the Union. The expression ‘•territorial waters 
is not defined in the Constitution. Ordinarily, the expression refers to that part of ^ 
in which States claim sovereignty akin to that over their own territory. The minimum tha 
is claimed by the modern States is jurisdiction within three miles from the ™ ’ 

Yei, some States cither for all or limited purposes claim that their jurisdiction extends o 

a wider area.*® 


19 P Leslie df Co. v. Violet Oiichlei- 
lonv n'up^harey AIR 1969 SC 843, 849: 

(1969) 3 SCR 203. 

20, Basu* Corwneniarjy on the ConstiUi- 

lloH of India, 1952, p. y,r.crt\ q 

21. AIR 1967 SC 340 : (I960) 3 SCR 


521. , , . 

22. Wharton. Lolo Lexicon. 

* Ins, by the Gonstitution(l'iftccnth 

.Amendment) Act, 1963, S. 9. 

23. George Schwarzenberger, ^ 
Manual of International Law, p. SI* 
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In the Secretary of State for India v. ChelUkani Rama Rao** the dispute related to the 
ownership of two islands which had been formed in the bed of the sea near the mouth of river 
Godavari. These islands, which were situated within three miles of the main land, were 
claimed by the respondents—certain Zamindars—on the ground that they, and their pre¬ 
decessors, had been in possession of them from times immemorial. The questions that arose 
for decision were whether the islands should be treated Crown’s property, as they were within 
three miles of the coast, and if so, whether the respondents established adverse possession 
against the Crown for sixty years. The Privy Council held that the islands must be con¬ 
sidered as the property of the Crown because they were situated within three miles of the 
territory vested in the Crown ; and that the respondents had failed to establish adverse posses¬ 
sion. In this case, on behalf of the respondents, a suggestion was made that the territory of 
the Crown ceases at the low-water mark. Lord Shaw who delivered the judgment of the 
fTivy Council rejected the suggestion and observed ; 

It should be added, with reference to the suggestion that the territory of the 
Crown ceases at low-water mark, and that the right over what extends seawards beyond 
that is merely of the nature of jurisdiction or the like, that there are manifest difficulties 
in seeing what are the grounds for this principle. There is nothing to recommend a 
local jurisdiction over a space of water lying above a res nullus. As to practical results, 
the confusion that might be produced by having islands emergent within the three-mile 
limit, to be seized by the first comer is clear beyond controversy. He might be a 
foreign citizen, he would of course hoist the flag of his nation, and that nation might 
proceed to fortify the emergent lands ; in short, it is not difficult to figure the anomalies 
and difficulties which the abandonment of the plain ground taken by Lord Watson 
would involve to this and to other nations. 

In connection with this article, the Chairman of the Drafting Committee, Dr. Ambedkar, 

said : 

With regard to the first question, the position is this. In the United States, as 
my honourable friend, Shri Alladi Krishnaswami Ayyer said, there has been a question 
as to whether the territorial waters belong to the United States Government or whether 
they belong to several States, because you know under the American Constitution, 
the Central Government gets only such powers as have been expressly given to them. 
Therefore, in the United States it is a moot question as yet, I think whether the terri¬ 
torial waters belong to the Stales or they belong to the Centre. We thought that this 
is such an important matter that we ought not to leave it either to speculation or to 
future litigation or to further claims, that we ought right now to settle this question, 
and therefore this article is introduced. Ordinarily, it is always understood that the 
territorial limits of a Stale are not confined to the actual physical territory but extend 
beyond that for three miles in the sea. That is a general proposition which has been 
accepted by International Law. Now the fear is—I do not want to hide this fact— 
that if certain maritime States such as, fer instance. Cochin, Travancore or Cutch 
came into the Indian Union, unless there was a specific provision in the Constitution 
such as the one wc arc trying to introduce, it would be still open to them to say : ‘Our 
accession gives jurisdiction to the Centra! Government over the physical territory of the 
original States ; but our territory which includes territorial waters is free from the 
jurisdiction of the Central Government and we will still continue to exercise our juris¬ 
diction not only on the physical territory, but also on the territorial waters, which ac¬ 
cording to the International Law and according to our original status before succes¬ 
sion belong to us*. We, therefore, want to state expressly in the Constitution that when 
any maritime Stales join the Indian Union the territorial waters of that maritime State 
will go to the Central Government. That kind of question shall never be subject to any 


24. 1900 AC 48. 
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kind of dispute or adjudication. That is the reason wh> we want to make this pro¬ 
vision in Article 271-A.2® 


Shri Alladi Krishnaswami Ayyer, Member, Drafting Committee, stated ; 

The next point to be considered is the expression ‘sliall be held for the purposes 
of the Union’. The apprehension has been expressed that it might mean that every 
kind of advantage that will accrue from it will go to the Union and therefore the coastal 
Slates might suffer. I should think that the expression ‘be held for the purposes of 
the Union’ is more elastic than the first part which says ‘shall vest in the Union’. The 
expression ‘shall be held for the purposes of the Union’ does not necessarily mean the 
Union Government as such. ‘For purposes of the Union* is a wider term than the 
expression ‘shall vest in the Union’. Recently in Australia the question arose and it had 
been held that the expression ’for purposes of the Commonwealth’ is a wider expression 
than the expression “Commonwealth’ itself. Therefore, 1 should think that the ex¬ 
pression ’for purposes of the Union* does not militate against some of the benefits hehtg 
allotted to coastal States and should allay their appiehension that their present existing 
rights might be invaded. 

Lastly, the words ‘all lands, minerals and other things of value underlying the 
ocean’ arc very important. One of the moot points in International Law is as to whether 
there is any difference between what may be called surface rights and mineral rights and 
soil rights, and I am glad that this assertion is made here that all lands, minerals and 
other things of value underlying the ocean shall vest in the Union. 

•■‘[t298. Power to carry on trade, etc.—The executive power of the Union 
and of each State shall extend to the carrying on of any trade or business and 
to the acquisition, holding and disposal of property and the making of contracts 
for any purpose : 


Provided that— 

ia) Ihe said executive power of the Union shall, in so far as such trade 
or business or such purpose is not one with respect to which Parlia¬ 
ment may make laws, be subject in such State to legislation by the 
Slate ; and 

(A) the said executive power of each State shall, in so far as such trade 
or business or such purpose is not one with respect to which the 
Stale Legislature may make laws, be subject to legislation by 
Parliament.] 

I his ai iicic explains that the executive power of the Union shall include power of sale, 
disposition or mortgage of any property held for the purposes of the Union. Likewise, 
the State executive authority shall include similar powers for the purposes of the State. Ac¬ 
cordingly, no legislative sanction is required for the Government to carry on trade or 
husincss. 

I or the purpose of carrying on ilie business the Government does not require any addi- 
liotuil powers and whatever is necessary for its purpose, it can have by entering into contracts. 
This power of c<.>nlracl is expressly vested in the government under Article 298. Therefore, 
it is not correct to hold that the carrying on of the business of printing and publishing text 
books uas beyond the competence of the executive government without a specific legislation 

sanctioning such course.-® 


25. Constituent Assembly Debates^ Vol. 
\1!I, pp. 891-92. 

* Subs. b\ the Constitution (Sevrn- 
ili \iiiriKliucnt) .Act, 1956, S. 20, for the 
oiioinal .\rt. 298. 

+ In its application to the State of 
|:nninu and Kashmir, in Ait. 298 referen¬ 


ces to the State shall be construed as not 
including references to the St.'iic of Jammu 
and Kashmir. 
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It is the nature of the activity which defines its character. Running of railways is such 
an activity which comes within the expression ‘business*. The fact as to who runs it and 
with what motive cannot affect it. Articles 298 and 19(6) clearly indicate that the Stale can 
carry on business and can even exclude citizens completely or partially from carrying on 
that business.®’ 


As to the question regarding the executive power of the State government, it was ex¬ 
plained by the Gujarat High Court in Amritlal v. Union of indkr^, that Article 162 mercl> 
provides *an extensible limit and not a maximum limit’ of the executive power of the State 
government.*® It does not define the limits of the executive power of the State government 
but sets out matter to which such executive power shall extend. Article 298 enlarges the 
scope of the Sfac government by adding various matters in respect of which the Slate 
government marketretts itsexeculivc power, ft includes witiun the executive power of the 
State government the power to carry on any trade or business and acciuire, hold and dispose 
of property for an\ purpose. 

■^299. C ontracts.— (1) All contracts made in the e.xercise of the executive 
power of the Union or of a Slat^ shall be expressed to be made by the President, 
or by tlie Goxernort'" of the State, as the case may be, and all such 

contracts and all assurances of property made in the exercise of that power 
shall be executed on behalf of the President or the Governorf^ * by 
such persons and in such manner as he may direct or authori.se. 

(.2) Neither the President nor the Governor shall be 

personally liable in respect of any contract or assurance made or executed for 
the purposes of this Constitution, or for the purposes of any enactment relating 
to the Government of India heretofore in force, nor shall any person making 
or executing any such contract or assurance on behalf of any of them be per¬ 
sonally liable in respect thereof. 

GovcrniiuMit Contracts.—The preceding article, we have noted, admits tlic power of 
the Union and of each of the Slates to enter into contracts for any purpose. This article lays 
down how Government contracts, including assurances of property, are to be made and 
executed. A contract made with the Government—Union or State—must satisfy three 
requirements : (/) the contract must be executed by a person authorised by the President 
or Governor, as the case may be : <//) the contract must be executed by such person on 
behalf of the President or Governor, as the case may be ; and iiii) the contract must be ex¬ 
pressed to be made by the President or the Governor, as the case may be. The provisions 
of Article 299 are mandatory and their non-compNance would render a contract void.*® It 
follows that no suit against the Government—Union or State —can be brought in the require¬ 
ments laid down in this article arc not complied with.*" Equally, the contract will not be 
enforceable by the Governments.*' 


27 Union of India v. Ladu Lai Jain, 
AIR 1963 SC 1681, 1683, 1684: (1964) 
3 SCR 624. 

28. AIR 1973 Guj 117, 126. 
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But it has been held that so long as all the requirements of Section 175(3) of the Govern¬ 
ment of India Act, 1935 (i. e.; Article 299 of the Constitution) were fulfilled and were clear 
from the correspondence. Section 175(3) did not necessarily require the execution of any 
formal document.®^ 

The words “assurance of property” in clause (1) of Article 299 mean any document of 
conveyance or the lepal evidence of transfer of properly.®* 

The reason for enacting Article 299 of the Constitution of India is that in order to bind 
a Government, there should be a specific procedure enabling the agents of the Government 
to make contracts. The public funds cannot be placed in jeopardy by contracts made by 
unspecified public servants without express sanction of the law. ft is a provision made to 
save the Slate from spurious claims made on the strength of unauthorised contracts.** 

Article 299 does not prescribe any particular mode in which authority must be con¬ 
ferred on a person to execute a contract. Normally, such conferment will be by notification 
in the Official Gazette but it can also be conferred ad hoc on any person.** 

Where a contract entered into with the Government is void by reason of its non-com¬ 
pliance with the provisions of Article 299(1) of the Constitution of India, but goods have been 
delivered by the contractor to the Government in pursuance of such a void contract, then an 
obligation is imposed upon the Government, under Section 70 of the Contract Act, to make 
compensation to the person delivering the goods,** provided the conditions imposed under 
Section 70 arc satisfied, namely the promisee must have acted lawfully and must not have 
acted gratuitously.*’ The contractor is also entitled to be restored back any advantage 
received by the Government as provided under Section 65 of the Contract Act, and if any 
amounts are paid to the contractor by the Government under such a contract, the contractor 
is, unless the amounts arc specially paid towards particular items comprising such contracts, 
entitled to appropriate such amounts> so paid to his advantage.*® 

In Karamshi v. State of fiomhav^^y the facts were that the appellant firm entered into 
contract with the Minister of Public Works Department, whereunder the appellant was 
entitled to irrigate his land holdings. Subsequently, the canal officer, under instructions 
of the Government, repudiated the agreements and their main defence was that all contracts 
must be expressed in llic name of the Governor who represents the State. A minister or for 
that matter anyone, could not contract to bind the State unless authorised under Article 
299. The appellant on the other hand, pleaded for specific performance of the contract 
which complied with the provisions of the Irrigation Act. Alternatively, it claimed damages 
for the breach. Subba Rao, J., was emphatic in dismissing the appeal solely upon the pre¬ 
liminary ground of non-compliance of the mandatory constitutional requirements of Section 
175(3) /. e.y Article 299 of the present Constitution. 

In New Murine Coal Co. v. Union of lndia^'\ a contract entered into by the appellant 
with the Government of India for the supply of coal to the railway administration was found 
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to have been made in contravention of SecHon 175(3), Government of India Act. 1M5 (or 
of Article 299 of the present Constitution), ami therefore void and unenforceable 
the parties. But since the appellant had performed his part and the Government of Indja 
had received the benefit of the performance of the contract by the appellant. Section 70, 
Contract Act, was applied and the Government of India was held bound to make compen¬ 
sation. 

In view of Article 299(1) there can be do implied contract between the Government 
and another person, the reason being that if such implied wntracts be^een the Eover^etd 
and another person were allowed, they would m effect make Article 299(1) unless, for then 
a person who had a contract with the government which was not executed at all m t^ m^er 
provided in Article 299(1) could get away by saying that an implied contract may inferr^ 
on the facts and circumstances of a particular case. This is, of course, not to say that if the 
“a valid contract as envUaged by Article 299(1), there may not be implications ansmg out of 

such a contract.*^ 

The provisions of Article 299(1) are mandatory in character and the contravention 
of these provisions nullifies the contracts and makes them void. >s no i^u^on of 

estoppel It ratification in such a case. The reason is that Article 299(1) has not ^n en- 
artedTor the sake of mere form but has been enacted for safeguardmg the government against 
unauthorised contracts. If the plea regarding estoppel or ratification is a^tted, that wo^d 
mean in effect the repeal of an important constitutional provision intended for the protec¬ 
tion of the general public.** 

Where the tender notice issued by the Government of India in the Ministry of RaU- 
wavs in respect of sale of surplus released serviceable and scrap rails invited offers to ^ ad- 
drised to the President of India through the Director of RaUway Stores, Radway Boa^ 
and in the general conditions the seUer was defined to bd the President of India acting through 
the Director of Railway Stores, and in the default clause it was provided that where the buyer 
fails to execute the contract, the seUer shall have power und^ the hand of the Dir^tor 
of Railway Stores, to declare the contract at an end and the draft contram showed ^at the 
contract was to be e.xecuted by the President of India acting through ^e Director of Railway 
Stores a^ the seller, it was held that there is little doubt that the only person authorised to 
enter into contract on behalf of the President is the Director of Railway Stores. 

There is nothing in Article 298 to show that the trade or business carried on by a State 
must be restricted to the areas within its territorial limits. On the contrary, the i-aUc e envi- 
saees the carrying on of the trade and business by a State without any temton^ lunitations. 
The only restrictions on the executive power of the Sute in this respect is contained m clause 
(h) of the proviso to that Article. According to that cUuse. the execuUve power of the State 
shall in so far as such trade or business is not one with respect to which the State Legislature 
may make laws, be subject to legislation by Parliament.** 

Article 299 and Equitable Estoppel.—It is open to a party who has acted on a representa¬ 
tion made by the Government to claim that the Government shall ^ bound to carry out the 
promise made by it even though the promise is not recorded m the form of a formal contract 
as reauired by Article 299 of the Constitution, For the application of this principle, it is 
necessary to establish that there has been a promise or representation on the part of the 
Government relying on which the citizen has acted to his detriment. Thus, in U^n of 
India v Indo-Afghan Agencies*^ the Central Government under the Export Control Scheme 
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made under Imports Control Order, 1955, declared that import licenses would be granted 
for materials up to 100 per cent of the f.o.b. value of the goods exported. The petitioner had 
acted on the representation and made export of goods of certain value. The Government 
did not grant the import certificate for the full value of the goods exported. On a writ peti¬ 
tion by the importer, Indo-Afghan Agencies, it was contended on behalf of the Union of 
India, inter alia, that there being no formal contract as contemplated under Article 299, the 
Government could not be compelled to fulfil its earlier declaration. Reiecting the contention 
of the Government, the Court held that the petitioners were not seeking to enforce any con¬ 
tractual right. Their claim was founded on the equity which arises in their favour as a result 
of a representation made on behalf of the Union of India in the Export Promotion Scheme, 
and the action taken by the respondents acting upon that representation under the belief 
that the Government would carry out the representation made by it. The Court cited with 
approval the decision of the Bombay High Court in the City of Bombay v. Secretary of State**. 
In that case, in answer to a requisition of the Government of Bombay, addressed to the Muni¬ 
cipal Commissioner, to remove certain fish and vegetable markets to facilitate the construc¬ 
tion of an arterial road, the Municipal Commissioner offered to remove the structures if 
the Government would agree to rent to the Municipality other land mentioned in his letter 
at a nominal rent. The Government accepted the proposal and sanctioned the application 
for a site for establishing the new markets. The Municipal Commissioner then took pos¬ 
session of the land so made available and constructed stables, workshops, e/c. Twenty-four 
years thereafter, the Government of Bombay served notice on the Municipal Commissioner 
terminating the tenancy and requesting the Commissioner to deliver possession of the land 
occupied by the markets and to pay in the meantime rent at the rate of Rs.12,000 per annum. 
The Municipality contested the claim of the Government on the plea that the events which 
had transpired bad created an equity in favour of the Municipality and they could accordingly 
be not ejected The court accepted the plea of the Municipality since an equity was created 
in favour of the Municipality and held that in equity the Government could not enforce any 
claim against it. Jenkin. C. J., delivering the judgment of the Court, said : 

The doctrine involved in this phase of the case is often treated as one of estoppel, 
but I doubt whether this is correct, though it may be a convenient name to apply..... 
The doctrine with which I am now dealing takes its origin from the jurisdiction assumed 
by courts of equity to intervene in the case of or to prevent fraud. 


Executive necessity.—It has been claimed that in England the Crown cannot bind itself 
so as to fetter its future executive action, and therefore, the Government may refuse to ^rry 
out the contract made by it if the altered circumstances necessitated such action. The justi¬ 
fication is the executive necessity. The well-known case relied in support that the Crown 
cannot fetter its future action is of Rederiaktiebolaget Amphitrite v. King . In that caw, 
durine the First World War, certain neutral ship-owners obtained an undertaking from the 
British Government that if the ship-owners sent a particular ship to the 
with a specific cargo, she shall not be detained. On the face of that undertaking, ‘h® 
sent the ship to a British port with that specific cargo. The British Government withdre 
their undertaking and refused her clearance. In an action for damages for breach of con- 
tract, it was held that the governmenfs undertaking was not enforceable m a 
it not being within the competence of the Crown to make a contract whtch h*™ 

effect of limiting its power of executive action in the future. The doctrme 
sequlntly doubted in Robertson v. Minister of Pension^* and Reilly v. King* . The doctrine 

of executive necessity has no application in India. 


The Supreme Court has said : 

We are unable to accede to the contention that the executive necessity releases 
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the government from honouring its solemn promises relying on which citizens have 
acted to their detriment.*® 

No personal liability —^Though Government contracts are made in the name of the 
President and in the States in the name of the Governor, these persons are not personally 
answerable in respect of any contract. Similarly, the officers who contract on behalf of the 
Government are not personally liable since they are acting for the Government and not for 
themselves. The same is the law in England. In Macbeaih v. Haldimand*\ which arose 
out of supplies of stores for a fort under the control of the Government of Quebec, it was 
held that public officers cannot be sued, either personally or in their official capacity, for 
contracts made by them in their offi^al capacity. 


*300. Suits and proceedings.—(1) The Goy^nment of India may sue 
or be sued by the name of the Union of India and the Government of a State 
may sue orlse sued by the name of the State and may, subject to any provisions 
which may be made by'Act of Parliament or of the Legislature of such State 
enacted by virtue of powers conferred by this Constitution, sue or be sued 
in relation to their respective affairs in the'Iike cases as the Dominion of India 
and the corresponding Provinces or the corresponding Indian States might 
have sued or been sued if this Constitution had not been enacted. 


(2) If at the commencement of this Constitution— 

{a) any legal proceedings are pending to which the Dominion of India 
is a party, the Union of India shall be deemed to be substituted 
for the Dominion in those proceedings ; and 

{h) any legal proceedings are pending to which a Province or an Indian 
State is a party, the corresponding State shall be deemed to be 
substituted for the Province or the Indian State in those 
proceedings. 

Article 3 00(1) consists of tlvee parts. The first part deals the question about 
the form and the cause title for a suit intended to be filed by or against the government of India 
or the government of a State. The second part provides, inter alia, the State may sue or be 
sued in relation td its affairs in cases like those in which a corresponding Province might have 
sued or been sued if the Constitution had not been enacted. The third part provides that 
it would be competent to the Parliament or the Legislature of a State to make appropriate 
provisions in regard to the topic covered by Article 300(1).“* 

Form and cause.—The first part of Article 300 prescribes the way in which suits and 
proceedings by or against the Government may be instituted. It enacts that the Government 
of India may sue and be sued by the name of the Union of India, a State may sue and be sued 
by the name of the State. There is a difference between the “Government of India” and the 
“Union of India”. The Government of India is not a legal entity ; the Union of India is a 
legal entity, a sovereign body which possesses rights and obligations. Likewise, each State 
has been endowed with juristic personality, with power to sue and the liability to be sued.** 
Except as provided in Article 131, suits or proceedings by or against the Government or its 
officers will be brought in the ordinary courts of the land. 
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Extent of liability.—The liability of the dominion and the ptoovinces of India before 
the commencement of the present Constitution was described in Section 176 of the Govern¬ 
ment of India Act, 193S as follows : 


The Federation may sue or be sued by the of Federation of India and a 
Provincial Government may sue or be sued by the name of the Province, and, without 
prejudice to the subsequent provisions of this chapter, may, subject to any provisions 
which may be made by Act of the Federal or a Provincial Legislature enacted by virtue 
of powers conferred on that Legislature by this Act, sue or be sued in relation to their 
respective affairs in the like cases as the Secretary of State-in-Council might have sued 
or been sued if this Act had not have been passed. 


Section 176, it wUl be noticed, instead of directly stating the liability, refers back to the 
legal position as it obtained before the enactment of that Act, that is to say, as it existed on the 
enactment of Section 32 of the Government of India Act, 1915.** Sub-sections (1) and (2) 
of Section 32 are in these words : 


(1) The Secretary of State-in-Council may sue and be sued by the name of 
Secretary of State-in-Council, as a body corporate. 

(2) Every person shall have the same remedies against the Secretary of State-in- 
Council as he might have bad against the East India Company, if the Government of 
India Act, 1858, and this Act had not been.passed. 


Accordingly, under Section 32, the remedies against the Secretary of State-in-Coimcil 
shall be the same as against the East India Company, if the Government of India Act, 1858 
and the Government of India Act, 1915 had not been passed. We are thus referred further 
back to the Act of 1858.** This Act transferred the Government of India to Her Majesty 
and made provisions for succession of power, authority, rights and liabilities. Section 65 
of the Act of 1858 which is relevant for our present purposes is in the following terms : 

The Secretary of State-in-Council shall and may sue and be sued as well in 
India as in England by the name of the Secretary of State-in-Council as a body cor¬ 
porate ; and all persons and bodies politic shall and may have and take the same suits, 
remedies and proceedings legal and equitable, against the Secretary of State-in-Council 
of India as they could have done against the said company ; and the property and effects 
hereby vested in Her Majesty for the purposes of the Government of India, or acquired 
for the said purposes, shall be subject and liable to the same judgments and executions 
as they would while vested in the said company have been liable to in respect of debts 
and liabilities lawfully conUacted and incurred by the said company. 


It will thus be seen that by the chain of enactments beginning with the Act of 1858 the 
Government of India and the Government of each State are in the line of succession of the 
East India Company. In other words, the liability of the Government is the same as that of 
the East India Company before 1858. In every case, therefore, the question that has got to 
be answered is “Would such a suit lie against the East India Company, had the case arisen 

prior to 1858 ?“ 

Liability in Tort.—First we shall consider the extent of the vicarious liability of the 
Government for the tortious acts of its employees acting in the course of their employment as 
such. ThO'question, therefore, is : “What was the extent of liability of the East India Com¬ 
pany for the tortious acts of its servants committed in the course of their employment as 
such ?“ This^mportant question^rose before the Supreme Court of Calcutta in 1861 in the 
leading case i o'J/ B & O Steatft^avigation v. Secretary of State for 
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In that case> a servant of the plaintiff was travelling from Garden Reach to Calcutta 
in a carriage and was passing by the Kidderpore Dockyards which is a Government property. 
Some workmen emplojred in the dockyards were carrying a heavy piece of iron for the pur¬ 
pose of repairing a steamer. These men were walking in the very centre of the road when 
there was sufficient space on both sides of it. The coachman and the syce in the carriage 
called out to the dockyard servants, and the coach was slowed. The men carrying the iron 
attemptedto move away, but those in front moved to one side of the road while those behind, 
to the opposite direction. The result was that the coach was quite near the load and the 
bearers were still in the middle of the road. Seeing the horse and carriage close to them, 
they dropped the iron, whereupon the horse, frightened by the clang, rushed forward against 
the iron and was injured. The plaintiff filed a suit against the Secretary of State for India 
in Council for the damage that was suffered due to the negligence of the servants employed 
by the Government of India. The Small Cause Court Judge, before whom the case went, 
decided that the dockyard servants were negligent, though he expressed some doubt as to 
whether the plaintiffs* coachman had not advanced in a manner that was more than absolutely 
necessary. He stated a case to the Supreme Court which the latter have enunciated thus : 

Whether the Secretary of State for India is liable for the damages occasioned 
by the negligence of the servants in the service of the Government, assuming them to 
have been guilty of such negligence as would have rendered an ordinary employer 
liable. 


The Supreme Court (Chief Justice Peacock, and Wells and Jackson, JJ.) delivered a 
very learned judgment through the Chief Justice and answered the questions in the affir¬ 
mative. The Court pointed out the principle of law that the Secretary of State for India-in- 
Council is liable for the damages occasioned by the negligence of government servants, if the 
negligence is such as would render an ordinary employer liable. 

There are observations in the judgment which suggest that the liability of the Govern¬ 
ment in that case arose because the act was done in the course of a non-sovereign function, 
f. e., the maintenance of a dockyard was a function which could have been undertaken by 
any private person without any delegation of sovereign power and, therefore, the East India 
Company would have been held liable for the wrong complained of. On the other hand, if 
the act had arisen in the course of exercise of sovereign powers, there would have been no 
liability of the East India Company and so of the Secretary of State for India in Council, its 
successor. Peacock, C. J ., recognised the distinction between the sovereign and non¬ 
sovereign functions of the Government and said : 



The East India Company were a company to whom sovereign powers were 
delegated, and who traded on their own account and, for their own benefit and were ■ 
engaged in transactions parly for the purposes of Government, and partly on their 
own account, which without any delegation of sovereign rights might be carried on 
by private individuals. There is a great and clear distinction between acts done in 
exercise of what are usually termed sovereign powers and acts done in the conduct of 
undertakings which might be carried on by private individuals without having such 
powers delegated to them. * — 


Then on p. 14. it is observed : 

But where an act is done, or a contract is entered into, in the exercise of powers 
usually called sovereign powers, by which we mean powers which cannot be lawfully 
exercised except by a sovereign, or private individual delegated by a sovereign to exercise 
them, no action will lie. 


Again in the judgment it was pointed out by the Court that the Company would not have 
been liable for any act done by its officers or soldiers in carrying on hostility or in seizing 
property as prize property or while engaged in military or naval action. In such cases, no 
action would have lain against the officers themselves. But the Company would have been 
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liable for the negligence of their servants or officers “in navigating a river steamer or in re¬ 
pairing the same or in doing any act in connection with such repairs’*. Likewise the State ^ 
engaging itself in the Railway transport cannot be said to be discharging functions of the 

State." 

The distinction that the East India Company had two-fold character of a sovereign 
power and of a trading company and consequently the liability of the company extending 
only in respect of its commercial dealings has been followed in several subsequent decisions. 
Thus the State was held not liable for torts arising out of : (/) commandeering goods during 
war*®, (i/) making or repairing military road", (/«) administration of justice*®, (iv) improper 
arrest, negligence or trespass by police officers**, (v) wrongful refusal to issue a licence to sell 
ganja*®, (^’/) negligence of officers of the Court of Wards in the administration of estate in 
their charge*®, ivii) negligence of officers in the discharge of statutory duties**, (v/iV) loss of 
movable property in the custody of government*®, (ijc) removal of child by the negligence of 
the authorities of hospital maintained out of the revenues of the State,** 

Tho case of Kasturiial y. State of U. P.*® is an illustration where on facts Govern¬ 
ment was not held^ liable as the" tort had been committed by a public servant in the course of 
performing the statutory function imposed on the employee and which was referable to, 
and ultimately based on. the delegation of the sovereign powers of the State to the defendant. 
The facts were that a certain police constable apprehended the appellant at Meerut about 
midnight and seized a quantity of gold and silver which he said he was going to sell at the 
Meerut market. The police official believing the articles to be stolen property, seized and 
locked the same in a box an«ikept ft in the Malkhana till the disposal of the case. In doing 
so the police official acted under Sections 51. 550 and 523 of the Criminal Procedure Code, 
1898 and Regulations 165 and 166 of the U. P. Police Regulations. Ultimately, the appel¬ 
lant was released for no case of theft against him was established but the gold seized from 
him was not returned as the Head Co nstable in charge of Malkhana had absconded to Pakiston 
with the gold seized from the appellant. The appellant made repeated demands for the 
release of the property so seized or the value thereof bearing abou t Rs.U .500. The finding 
was that the manner in which the gold seized from the plaintiffTTad been dealt with at the 
Malkhana showed gross negligence on the part of the police officers and that the loss suffer^ 
by the plaintiff was due to the negligence of the police officers. The State denied its liability 
on the ground that the loss suffered by the appellant was occasioned while the State was 
engaged in the execution of a sovereign function. 

The Court relying on the decision in Peninsular & Oriental Steam Navigation Co. v. Secy, 
of State for India** dismissed the claim of the appellant. The Court read the P cfe O Case 

as laying down that— 

If a tortious act is committed by a public servant and it gives rise to a claim 
for damages, the question to ask is : was the tortious act committed by the public 
servant in discharge of statutory functions which are referable to, and ultimately based 
on, the delegation of the sovereign powers of the State to such public servant ? If the 
answer is in the affirmative, the action for damages for loss caused by such tortious 
act will not lie. On the other hand, if the tortious act has been committed by a public 
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servant in discharge of the duties assigned to him not by virtue of delegation of sovereign 

power, an action for damages would lie. 

The Court asserted that this distinction had been uniformly followed by judicial decisions 
in India. In the instant case®*, the act which gave rise to the claim for damages had been done 
by a public servant who was authorised by a statute to exercise his power and the discharge 
of the said function could well be referred to the delegation of the sovereign power of the 
State In a way, the immunity for torts committed by public servants in the exercise of 
sovereign power is extended to all functions discharged by public servants under statutory 

authority. ^ 

The Court approved the decision in State of Rajasthan v. Mst. Vidhyawati""^ on facts 
which did not relate to exercise of sovereign function, yet the observation in that case equat¬ 
ing tortious liability of the State to that of a private person was disapproved as going far 
beyond the existing law as embodied in Article 300. 

In the end. the Chief Justice said that the existing law was as he laid down in the instant 
case yet for reasons more than one it should not claim to be perpetuated. The sooner it was 
done away with, the better it would be. He recommended the English Crown Proceedings 
Act 1947, to be the basis for the change. Gajendragadkar, C. J., who delivered the judg¬ 
ment, said : “The suggestion seems to have been accepted for a central bill as recommended 
by the Law Commission on the State torts is soon expected to find place in the statute book”.” 

In Kuppanna Chetty & Co. v. Collector of Anantpur’’^ the High Court of Andhra Pradesh 
held that the State was not liable in tort for an illegal attachment effected by the Tehsildar 

in breach of his statutory duty. 


The decision of the Supreme Court in State of Rajasthan v. Mst. Vidhyawati’’^ introduces 
an important qualification on the State immunity m ton oasea on me aocifTnfc of sovereign 
and non-sovereign functions. It decides that the immunity for State action can only be 
claimed if the act in question was done in the course of exercise of sovereign functions. There 
is a distinction between the act done “in the course of employment” and “in the course of 
the sovereign power” for an act may be done in the course of the government employment 
but may not be in the course of sovereign power. Thus, the employment of a person by a 
department or in relation to a function, which relates to a sovereign function is no decisive 
factor to hold that all acts done by him v/ithin the course of that employment shall immune 
the government from tortious liability. It is only when that person is actually engaged in 
some function which is of a sovereign natvire that the liability of government arises. The 
facts of the Vidhyawati case illustrate the distinction. A driver of a jeep car owned an d 
maintained by the State Government of Rajasthan for the official use of the Collector ot the 
district drove it rashly and negligently resulting in fatal injury to a pedestrian. At the time the 
accident took place, the car was being driven back from the workshop after repairs. The 
State of Rajasthan, on being sued by the widow of the pedestrian, Mst. Vidhyawati. for com- 
nensation for the tortious act of its employee, namely the jeep driver, acting in the course of 
hU emnlovmenl as such, contended that there was no vicarious liability of the State as the 
ieeo car the rash and negligent driving of which led to the claim in the suit, was being main¬ 
tained in exercise of sovereign powers and not as part of any comme rcial activity of the State. 
The Supreme Court held that the State Government could claim immunity tor the injury 
suffered by the pedestrian by the negligent driving of the Government jeep not merely on 
the ground that the car belonged to the Government or that the accident took place while it 
was being driven for the purpose of the Collector for whose use the car was maintained but 
also that when the occurrence took place the jeep was being used in the exercise of some 


69. Kasiurilal v. State 
1965 SC 1039, 10*^8: (^65) 1 ^CR 375. 

70 AIR 1962 SC 933: 1962 Supp 

2 SCR '989. ^ . . p. . 

71. See Law Commission, tirst 


Report 1956. 

72. AIR 1965 AP 457. See also 
Slate V. Chkoltey Lat, AIR 1967 All 327. 

73. AIR' 1962 SC 933 : 1962 Supp 2 
SCR 989. 



488 


[Part XII 


THE CONSTITUTION OF INDIA 




sovereign function. In view of the circumstances in which the occurrence took place /. e., 
when the jeep was returning from the workshop after repairs, it couid not be said that the 
injury was caused in connection with the exercise of a sovereign function. The State was 
acc ordingly held liable in damages .| This case maintained the distinction between sovereign 
and non-sovereign functions as laid'down in the P & O case, but emphasised its application 
in the context of the changed socio-economic-political factors in the Indian context. So 
also it is not possible to say that famine relief work is a sovereign function of the State as 
it has been traditionally understood. It is a work which can be undertaken by private 
individuals.’* 


Of the same nature is the case of the Punjab High Court in Roopram v. Punjab State''^. 
This cai>e also takes a narrow view of sovereign powers. Here a truck belonging to the Public 
Works Department driven by the driver in the employment of the Department struck against 
a motor cycle and, as the result of accident, the person riding the motor cycle was thrown 
off and was seriously injured by the rash and negligent driving of the truck driver. It was 
held that the accident having taken place when the truck was returning after depositing a load, 
the State Government was liable.’* 


English Law .—In England the law on this subject has greatly been changed by the 
recent Parliamentary Act—the Crown Proceedings Act, 1947. Before 1947, if a Govern¬ 
ment servant committed a tort, it was not possible to bring an action against the Crown. 
But the action always could be brought against the actual wrongdoer. It is not very clear 
on what grounds the exemption of the Crown was based. Many hold that the true basis of 
the doctrine is the constitutional maxim “the King can do no wrong”. But as Holdsworth 
suggests,” the rule that no action lies against the Crown is procedural rather than substantive. 
On principle, there could be no justification for exempting the Government from the liability 
for torts of its servants. The Crown Proceedings Act, however, has placed the Government 
as regards the right to sue and to be sued on the same position as a private individual. Now 
the Crown or the Departments can be sued for torts of the Government employees done 
in the course of their employment. In the United States the Common Law rule prevailed, 
though now the law has greatly been changed.’* 


Liability In Contract.—So far as the legal position is concerned, by virtue of Article 
300 of our Constitution and corresponding provisions in the.previous Constitution Acts 
since 1858, the liability of the State is exactly the same as that of the East India Company 
prior to 1858. In early cases, we find observations that contractual liability of the Govern¬ 
ment, as in the case of tortious liability, would depend upon the question whether the liability 
was incurred in the course of sovereign or non-sovereign functions. Peacock, C. J., in the 
P & O case, had asserted that “where a contract is entered into in the exercise of powers 
usually called sovereign powers, no action will lie”. The latter decisions, however, do not 
‘v^^Vallude to the distinction between sovereign and non-sovereign functions.’* In regard to the 
Contractual liability of the Government, the generally accepted view has been that the 
Government’s contractual liability is the same as that of a private individual. In fact, Article'-^ 
, ^’’299 of the Constitution leaves no doubt that the contractual liability is the same as that of ^ 

private person. 


The rule of English law that a civil servant cannot maintain a suit against the Crown 
for the recovery of the arrears of salary does not prevail in India, and it has not been negatived 
by the provisions of the statute law in India. What could be claimed in England by a Peti¬ 
tion of Right can be claimed in this country by ordinary process.*® 
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Subject to any provision.—\i will be noted that Article 300 provides that it would be 
competent to the Parliament or the Legislature of a State to make appropriate provisions in 
regard to the liability ot the Government. There is no condition in regard to such .a law and 
It would Je competent for the Legislature to define the liability of the Government differently 
from that obtaining before the commencement of the Constitution. No such law has how¬ 
ever been passed by the Government concerned and, accordingly, as discussed above, a State 
may or may not be sued in relation to its affairs in cases like those in which the corresponding 
provinces might have sued or been sued if the Constitution had not been enacted. 

Corresponding Indian States. —It may sometimes be difhcult to ascertain which State 
^rresponds to which former Indian State. Provision has. therefore, been made in Article 
ibbU) to meet such difficulties. It lays down that in cases of diffixulty the term “corres¬ 
ponding State” will mean such State as may be determined by the President to be the corres¬ 
ponding State. _ 


Act of State.—It is wcii-settled that there is no liability of the Government for what are 
known as acts of State. In the leading case. The Secretary of State for Indiadn-Council v 
Kamachee Bov e Saheb^ \ upon the death of the Raja oV Tanjdre, without issue, who was a 
sovereign in treaty relation with the East India Company, the Directors of the Company 
declared the Raj to have been lapsed to the British Government. 

The widow of the Raja, Rani Kamachee Boye Saheba filed a suit against the East India 
Company in the Supreme Court of Madras praying for a declaration that she was entitled to 
possess and inherit the estate and that the East India Company may be restrained by an in¬ 
junction from disposing of her property. On December 11, 1857, the Madras Supreme 
Court granted her prayers. The Secretary of Slate for India, who had assumed the respon- 
sibihiies of the East India Company, filed an appeal in the Privy Council. The appellant 
contended before the Privy Council that the seizing of the property was an act of State and 
that the Supreme Court could not inquire into it. He also contended that an act done by an 
agent of the Government, when it is ratified and adopted by the Government, must be con¬ 
sidered to have been done with its previous authority. The respondent replied that the 
seizure m that case was not an act of State but a mere succession by an asserted legal title 
to the property alleged to have lapsed to the Company. The Privy Council accepted the 
contention of the appellant. It held : 







(i) the Raja of Tanjore was an independent sovereign of India ; 

(ti) the seizing of the State of Tanjore was an act of State, i.e., it was not an act 
afTecting to justify itself on grounds of municipal law and was directed against an in¬ 
dependent sovereign State ; 

(Hi) the transactions between independent States are governed by laws other than 
those which municipal courts administer ; such courts have neither the means of deciding 
what is right nor the power of enforcing any decision which they may take. 

In the course of the judgment the Privy Council said : 

The result, in Their Lordships' opinion, is that the property now claimed by the 
respondent has been seized by the British Government, acting as a sovereign power 
through Its delegate, the East India Company ; and that the act done with itreon 
sequences, is an act of State oyer which the Supreme Court of Madras has no jurisdiction 
Of the propriety or justice of that act. neither the Court below nor the Judicial Com 
mittec have means of forming, or the right of expression, if they had formed, any opinZ‘ 
It may have been just or unjust, politic or impolitic, beneficial or injurious takcii 
whole to those whose interests are affected. These are considerations into which Thch 
Lordships cannot enterji. is sufficient to say that even if a wrong has been done it 
a wrong for which no Municipal Court of Justice can afford remedy.> 
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In the next case, Forrester v. Secretary of State^^ one Begum Samroo, widow of a French 
soldier of fortune, held a jagir under the Scindia Government on s^jaidad tenure, /.e., as grant 
of land, together with the public revenues thereof, on condition of keeping up a body of troops 
to be employed when called in service of the Scindia Government. On the conquest of the 
State, the Jagirdar remained in the same position till the year 1836, when on the death of the 
Begum the estate was resumed by an order of the Government. On the basis of a will by 
the Begum in his favour Dyce Sombre, a lunatic, brought a suit against the Government to 
recover the possession of the jagir. The defence set up on behalf of the Government of 
India was that the resumption of Jagir was an “act of State” and was therefore, not justi¬ 
ciable in Municipal Courts. The Privy Council rejected the plea of act of State. Lord 
Hatherely, L. C., who delivered the judgment of the Board distinguished the Tanjore case 
from the case they had before them where the seizure of land was under colour of legal title, 
and held that when possession is taken by Government under col our of legal title , it docs 
not constitute an act of State. Their Lordships said : 

The act of Government in this case was not the seizure by arbitrary power of 
territories which up to that time had belonged to another sovereign State ; it was the 
resumption of lands previously held from the Government under a particular tenure, 
upon the alleged determination of that tenure. The possession was taken under colour 
of a legal title ; that title being the undoubted right of the sovereign power to resume, 
and retain or assess to the public revenue all lands within its territories upon the deter¬ 
mination of the tenure under which they may have been exceptionally held rent-free. 
If by means of the continuance of the tenure or for other cause, a right be claimed in 
derogation of this title of the Government, that claim, like any other arising between 
the Government and its subjects, would prima facie be cognizable by the Municipal 

Courts of India.*' 


A similar question had to be considered by the Bombay High Court in Jahangir v. Secre¬ 
tary of State for htdia^^. The plaintiff in that case had filed a suit claiming damages for de¬ 
famatory statements contained in a resplution issued by Government. One of the contentions 
raised was that the power to censure or reprimand a Government servant was an act of State 
and therefore, not cognizable by the Court. Batty. J.. who decided the case, pointed out that 

though the appointment or dismissal ofa certain class of officers IS among the functions of the 

Government and is not exercisable by private individuals as such, lOs a power wh.ch « 

able only in pursuance of an authority conferred and regulated by Municipal Law and deriving 

its justiLation therefrom, and subject to limitations thereby imposed. The learned Judge 

observes®* : 

An act of State in respect of which the jurisdiction of the Courts is barred must 
be an act which does not purport to be done under colour of lepl title at all, and which 
must rest for its justification on consideration of external politics and inter-State duties 

and rights_ In dealing with its own subjects, therefore, a Government must defend 

its cction as justified by positive law, and cannot rely on a plea of political expedien^ 
which would only justify action in relation to foreign matters to which the law of the 

land does not extend. 

Further, the learned judge makes it quite clear that there can be no such thing as an 
act of State between the Sovereign and his subjects. 

1,1 Firm Bansidhar v. State of Rajasthan^\ where the former erstwhile State had granted 

i.ertain tax concessions to start a market and the respondent State after the 

ment repudiated this agreement, it was pleaded that the repudiation constituted a breach 
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of contractual liability devolved on the respondent State by succession. The Supreme 
Court did not accept this plea and stated that cession of one State to another is an ‘act of 
State* and there is no question of subrogation. The successor State is not subrogated ipso 
jure to the contracts with the merged State. Such contracts terminate with the change in 
sovereignty, unless the contract is ratified by the succeeding sovereign State. 

State not bound by Statute—Inapplicable in India.—The English common law rule based 
on the royal prerogative is that the Crown is not bound by a statute save by express provisions 
or necessary implication. In Director of Rationing v. Corporation o/Calcutta^'^, the majority 
held that the rule of interpretation of statutes that the State was not bound by statute unless 
it so provided in express terms or by necessary implication was the law in India before the 
commencement of the Constitution and continues to be a good law after the commencement 
of the Constitution also. Wanchoo, J., in his dissenting opinion, however, held that the rule 
of construction which was based on the royal prerogative as known to the common law of 
England could not be applied to India now and since there was no Crown in India the com¬ 
mon law of England was not applicable and that therefore the State was bound by a statute 
unless it was exempted expressly or by necessary implication. The ruie in that decision 
is no longer good law. In Superintendent and Legal Remembrancer, West Bengal v. Cor¬ 
poration of Calcutta^*, the Supreme Court considered the correctness of that decision and 
disagreeing with the majority view accepted as correct the minority opinion. The Court 
held that the common law rule of construction that the Crown was not, unless expressly 
named or clearly intended, bound by a statute was not accepted as a rule of construction 
throughout India and even in the Presidency towns it was not regarded as an inflexible rule 
of construction. It was not statutorily recognised either by incorporating it in different 
Acts or in any General Clauses Act ; at the most, it was relied upon as a rule of general guid¬ 
ance in some parts of the country. The legislative practice established that the various legis¬ 
latures of the country provided specifically exemptions in favour of the Crown whenever they 
intended to do so indicating thereby that they did not rely upon any presumption but only 
on express exemptions. The Court also observed that the Privy Council gave its approval 
to the rule mainly on concession made by the counsel.** The Court then pointed out that the 
archaic lule based on the prerogative of perfection of the Crown could have no relevance 
to a democratic republic ; that such a rule was inconsistent with the rule of law based on the 
doctrine of equality and introduced conflicts and anomalies. Therefore, the normal cons¬ 
truction that enactment applies to citizens as well as to the State unless it expressly or by 
necessary implication exempted the State from its operation, steered clear of all the anomalies 
and was consistent with the philosophy of equality enshrined in the Constitution. The 
position now therefore, is that a statute applies to the State as much as it does to a citizen 
unless it expressly or by necessary implication exempts the State from its operation. 

PART xm 

TRADE, COMMERCE AND INTERCOURSE WITHIN 

TH^ TJE R RI TOR Y OF I NDIA - 

301. Freedom of trade, commerce and intercourse.—Subject to the other 
provisions of this Part, trade, commerce and intercourse throughout the fwri- 
tory of India Shall be free. 

Articl e 301 coac ts the general rule that trade, commerce and intercourse throughout 
the territory of India shall be free. The freedom declared by Article 301 may be "defined 
as a right to free movement of persons or things, tangible or intan^ble, commercial or non¬ 
commercial, unobstruc^d ^y barriefT, inter-Statc orTnflfa-State or any other impediments 
operating as such SairiersA “All obstructiohT of'rmpediments, whatever sliape ihTy may" 
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take, to the free flow or movement of trade or non-commercial intercourse offend Article 
301 of the Constitution.”*® 

object of this article, or of any similar provisions in any fedCTal ^nstitution_ is 
to bre ak down the border barriers between the StatcsVand .to create pne^ unit with a view to 
encouraging trade and commerce in the country.^ 

Article 301, read in its proper context and subject to the limitations prescribed by the 
other relevant articles in Part XIII, must be regarded as imposing a constitutional limitation 
on the legislative power of Parliament and the State Legislatures. What entries in the legisla¬ 
tive lists will attract the provisions of Article 301 is another matter. That will depend upon 
the content of the freedom guaranteed. But, wherever it is held that Article 301 applies, 
the legislative competence of the Legislature in question will have to be judged in the light 
of the relevant articles of Part XIIl.*^ Thus Article 301 constitutes a general limitation on 
legislative power, and the bar created by Article 301 applies to a law under the entries relat¬ 
ing to trade and commerce as well as to the laws coming under other entries in the Lists.** 

Article 301 will be violated whether restrictions are i mposed at the fronti er o f a ny 
^ State or at any stage prior or^Subsequent: In Atiabari Tea Co. v. ^Sfate^/ A ssam ** 
rtaiendracadkaf, J. observed that Article 301 appHeTnoroniy^to‘inter^titr'trade,_com- 
merce and ^intercourse but al^ to intra-iiate trade, cornmerce and in^r^urse. The words 
“throughout the territory of India” clearly indicate that trade and commerce whose fr^3bm 
is guaranteed has to move freely also from one place to ariotjier in the same Ste t'e.^Sd also 
1 ^in Automobile Transport Ltd. v. State of Rajasthan^, Das, j., was of the view that if Article 
301 iTTntehded to“pTotecrmiovemeht in trade irorrTresirictions, then it would be impossible 
to interpret Article 301 as contemplating only freedom from restrictions against movement 
of goods in the course of trade across geographical barriers. However, Article 301 may also 
be construed as relating only to inter-State, and not intra-State, trade, comriierce and inter¬ 
course in the context of the Indian Constitution envisaging basic;rily a federal State. Prob¬ 
lems which create economic and fiscal imbalances between various regions in a country 
assume importance in a federal State, and the desirability of enacting a provision like Part 
XIIl become inevitable for the purpose of achieving fiscal and economic integration through¬ 
out the country. Otherwise, as in a unitary set-up, matters such as inter-regional trade 
barriers, the creation of discrimination between the various regions, or the giving of pre¬ 
ference to one region over another are of little importance in the constitutional sense.** The 
words “territory of India” as defined in Article 1(3) read with the word “throughout” also 
indicate that the expression “throughout the territory of India” in Article 301 means through¬ 
out the various regions comprising the territory of India. The use of the word Ihrough^ 
out*' in Article 301 in preference to the word “within”, which is found in the heading of Part 
>rrTrraTsb supports this view as the word “throughout” in juxtaposition to the word “within”, 
connotes a sense of thoroughness as breaking some kind of a barrier. 

^ In Atiahari Tea Co. v. Slate of Assam^, it has been held that tax laws are not outside 

. TT*. 


The Tn that case, the appellants earned on j h^auainess of^growing 

ica and exporting it to Calcutta via Assam. In the course of its passing through tfie State o7 

the tea was liable to tax under the Assam Taxation Act which imposed tax on goods 
’ — '' "" >^rt held that 
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the t^ imposed on the goods directly passed on their transport or movement and thus 
^fl ended aga mstArhcle^ Sjhe Act was, therefore, hel d, voiij and the State wks restrained 

in the course of his judgment, Gajendragadkar, J. explained”that' 
rratnctiohs, treedom from which is guaranteed by Article 301, would be such restrictions as 
directly and immediately rratricr or impede the free- fl ow—o? movement of tr .H,. ' On the 
. handCjestnctjons haMing impact which is indirec t or remote o n free flow or move- 

ment of trade would be eerniissMe within the purview of Article 301Thus such measures 
as traffic reg^atiops. licensing of vehicles, marketing and health regulations, price control 
economic and social planning, prescribing minimum wages are not open to challenge as 
interfering with the freedom secured by Article 301. ht was pointed out that taxes may and 
do amount to restrictions, but it is only such taxes, as directly and immediately restrict trade 
that would fall within the purview of Article 301 Since the tax in the instant case affected 
the free flow of trade, it could only be valid if it had satisfied the reauirement of Article 304(6) 
restnctions on trade were reasonable and in the interest of general public and also 
the bill propcwing the tax had been introduced with the previous sanction of the President. 

The impugned Act had not fulfilled the above conditions. The Assam Legislature subse¬ 
quently amended the Act following the requirements of Article 304, and the validity pf the 
amended Act was upheld by the Supreme Court in Khyerbari Tea Co. v. State of Assam^^. _ 

^ /^The scope of this article was again defined by t he Supre me Court in Automobile 

port Ltd. V. State of Rajasthan^. There, tlTe m_aiprily_J,eld^t^Vegulatory' measure or'^^-^ 

measures imposing com pensatory taxes for the us e of tra ding facilities did not hamper t^ide 
commerce or intercourse, but ^ther facilitated them and therefore were not hit by the free^^'’-^' 
dom declared by Article 301.(jn that case, by virtue of Section 4 of Rajasthan Motor VI 

Vehicles Taxation Act^ lgM. read with the Schedules, no one could use or keep a moror—c-VHX 
vehicle in Rajasthan without paying an appropriate tax Tor it and if he did so, he was made — 
liable to the penalties imposed under Section 11 of that ACt. The Court by majonly'held ^ 

^ that such taxes were compensatory and reg'ulatory taxes which did not hinder The fieLipm CV C -y: 
ofjradei; Das. J., speaking for the majority, accepted the formulation of direct and imme- - 
diatc test as correct, but added a clarification that^such regulatory measures or imposinc 

^ compensatory taxes for the use of trading facilities do not come within the purview of restric " I' ^ 

tions contemplated by Article 301. The concept of freedom of trade, commerce and inter. 

course postulated by Article 301 must be understood in the context of an ordcrlv societv 
and It must recognise the need and legitimacy of some degree of I'egulatory control that is 
irrespective of the restrictions imposed by other Articles in Part Xni.( Thus the test for 
adjudging the validity of a law on grounds of Article 301 may be stated • (/) A measure 
which operates on trade, commerce and intercourse indirectly and remotely is not violative 
of Article 301 ; (//) A measure which operates on trade, commerce and intercourse directly 
and immediately may be violative of Article 301 ; (///) A measure which operates on trade 
commerce and intercourse directly and immediately may not be violative of Article 301 nrn’ 
vuled It IS (a) regulatory, or (6) imposing compensatory taxes, for the use of trading 

^dCll ittOS* 

For the purpose of ascertaining whether a tax is compensatory or not, it is necessary 
o inquire Daf. J- expiated m the Automobile Transport case\ whether the traders were having 
he use of facilities for better conduct of their business and paying not patently much more 
than what was required for providing the facilities. It was explained that the State had to 
^d funds for making ^w roads and maintaining those that were already in existence and 
those funds could only be raised through taxation. It was found that in 1952-33 and 1953 54 
income from motor veh.cles taxation was considerajtlye less than the expenditure on making 
new roads and maintenance of old ones. It was pointed out by Das. J^hot though the ax 
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“was payable annually at specified appropriate rates and charged as a consolidated amount, 
the tax was still compensatory because in basing the tax on passenger capacity or loading 
capacity which had some relation to the wear and tear caused to the roads by its users, the 
Legislature had merely evolved a method of measuring the amount of compensation ; and 
it made no difference whether the money was put into a separate fund as such factors had 
little relevance to considerations which determined whether taxes were compensatory or not. 
Hidayatullah. J. in his dissent, subscribed to the theory of recompense but differed in 
its application to the impugned legislation. According to him, in order to apportion the 
tax in proportion to actual wear and tear caused to roads, factors like actual distance tra¬ 
velled by an operator in consonance with the weight carried, kind of tyres and the number of 
wheels the vehicle has, should have been taken into account. Moreover, a special fimd 
should have been created from the receipt of the taxes. Hidayatullah, J. was of the opinion 
that the tax did not involve a fair recompense for the wear and tear caused to roads because 
it did not take into account the distance a vehicle travelled in the State, and no special fund 
was created for the receipt of taxes.* It is submitted that both, Das, J. and Hidayatullah, J. 
derived inspiration from the case-law on Section 92 of the Australian Constitution. How¬ 
ever, Hidayatullah, J. favoured strict application of the Australian theoiy of r^ompense,*^ 
whereas Das, J. tried to be pragmatic in view of administrative inconveniences in the appli¬ 
cation of this theory and was inclined to import imperceptibly the American theory of 

recompense.* 


rtmoos 


In Nazeria Motor Service v. State of A. P.^ it was argued that (i) the impugned Act 


imposed a tax for augmenting the revenue of the State being neither regulatory nor com¬ 
pensatory in nature and («) even though there had been ^mpliance with the proviso to 
Article 304(6) in the matter of obtaining the requisite sanction, it was open to the Court to 
go into the question of reasonableness of the tax and also to inquire whether the imposition 
was in public interest. It was observed that according to the majority view in the Auto¬ 
mobile Transport case^ if a tax is compensatory in nature it .could not be said to fall within 
the mischief of Article 301. In Khyerbari Tea Co. v. State of Assam^, the difference between 
the Automobile Transport case and the Atiabari Tea Co. case with regard to the scope and 
effect of the provisions of Article 304(6) was noticed. It was observed that according to 
the majority view expressed in the Atiabari Tea Co. case, if the Act is passed under Article 
304(6) and its validity is impeached, the State may seek to justify the Act on the ground that 
the restrictions imposed are reasonable and in public interest and in doing so it may rely 
on the fact that the taxes levied by the impugned Act are compensatory in character. On 
the other hand, according to the majority decision in the Automobile 

oensatory taxes would be outside Article 301, and cannot fall under Article 3W(6). Sin^ 
it was not argued that tax was of a compensatory nature m the Khyerbari Tea Co. case, the 
Supreme Court proceeded to examine whether the restrictions imposed by the statute |m- 
migned in that case were reasonable and in public interest within the meaning of ^ticle 
^4(6) The effect of compliance with the provisions of the proviso to Article 304(6) was 
also considered and it has been laid down that notwithstanding the 

of the restrictions being reasonable and in public interest is open to examination by the Cour^ 
The Act can be held to be valid only if it is shown that the restrictions imposed by it are 

reasonable and in public interest. 
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In Stste.o/As^afny. Labanya Prabha\ the impugned Act imnnsed tax nn motor vehicles 
in Assam. By amendments, the tax was gradually raised until it was fixed'a t the rate of — 

Rs.56 per seat of the carriage. The petitioner challenged the tax as violative of Article 301 
The Court rejected the plea following the Automobile Transport Case^ as the said Acts were 

only regulatory measur^mposing compensatory taxes for facilitating trade, commerce 

and interc^se. ^ - ' f-—^ 

In State o/_Mc^ya^ailesh vT^ail^Pbai^By^ notification issued under Madhya 
Bharat Sales Tax Act, 1950, tax on sales of toBacco leaves, manufactured tobacco and tobacco 
used for bidi manufacturing, payable at the point of sales by the importer in Madhya Bharat, 
was imposed. The petitioners contended that the taxing provision under which the 
lax wasjassessed and collected from them was unconsiitutional, as it infringed the right to 
freedom of trade, commerce and intercoorse guaranteed by Article 301 of the ConstitutiorO 
Das Gupta, J., sp eaking for the unanimous Court, conceded to the appellant,Vand held that 
the tax payable at the point of sale ^ the importer in Madhya Bharat di^ctly fmpeded the t I>st:VUC 
freedom of trade, commerce and intercourse guaranteed by Article 301^5v^rticle SOT'will 


stand violated even if the salcs-tax was not imposed in the course of import but only when 
the sale was effected for the first time by the importer inside the State.^ ^ __ — 

The case also did not come within the exception admitted by Article 304(a), because 
similar goods manufactured in the taxing State were not subjected to the impugned tax. \_ 

A non-discriminatory tax on goods does not offend Article 301 unless it directly im¬ 
pedes the free movement and transport of the goods. In Andhra^ugars Ltd. v. State of Andhra 
Pradesh'^, the validity of Section 21 of the Andhra Pradesh Sugar Cane (Regulation of Supply 
and Purchase) Act, 1961, which levied the same rate of tax on purchases of all cane required 
for use, consumption or sale in a factory was impugned as violative of Article 301 of the 
Constitution. There was no discrimination between cane grown in a State and cane im¬ 
ported from outside. The Court held the section valid and pointed out that normally a tax 
on sale of goods does not dire^ impede the free movement of transport of goods and is 
not violative of Article 301. * 

I n Stale of Madras v. Nat^raja Mudaliar^\ a question arose out of a petition by an 
assessee challenging the assessment made against him under the Central Sales Tax Act, 1956 
When the matter came up before the' Supreme Court, Shah. J., speaking for the mtliorilv" 
obsei ved that^tax under the Central Act on inter-State sales is in its c^^cc a tax~h ampT ring 
movement of trade and commerce since by definition in the Ac^a sale or purchase ^feoodr 
is deemed to take pface In the cou'rse ot inter-btate trade arid'^mmerce if it (/) occasions 
the movement of goods from one State to another, or (/7) is effected by a trarisfFf ordo^u- 
ments or title to the goods during their movement from one Slate'to another. an^T a ' ccorH inplv 
held that the tax fell withm the prohiWtions imposed by Article 30r However, it-wasT^ed 
under Article 302_jvhich empowers Parliamen t to make a law in public interest^Shah 1 
rejected the argument based on Article 303, the AcT^ing diserTfm^ory in hav^different 
rates of tax in different States, and held that the rate of flow does not necessarily depend 
upon the rates of sales tax, but rather on a variety of factors such as the source of supply 
place of consumption existence of trade channels and rates of freight, trading facilities, avail¬ 
ability of efficient transport and such other factors. Bachawat, J. agreed with Shah J that 
the tax was valid, but was of the view that, as held in the Andhra Sugars Ltd v State of Andhra 
Pradesff \ normally a tax on sales of goods docs not directly impede the free movement or 

transport of goods. In the case of sales tax imposed by the Staies. it will be valid only if 
it comes within the terms of Article 304(a).*® ^ 
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It is, therefore, well-settled that taxing laws can be restrictioi^ on trade, commerce 
and intercourse, if they hamper the free flow of trade and if they are not what can be termed as 
compensatory taxes or regulatory measures. A working test for deciding whether a tax is 
Compensatory or not is to enquire whether the tradespeople are having the use of certain 
f.v.cililies for the better conduct of their business and paying not patently much more than 
Nvliat is required by providing for faciliti^. 

Article 304(<7) enables the Legislature of a State to make laws affecting trade, com¬ 
merce and intercourse. It enables the imposition of taxes on goods from other States if 
similar goods in the State are subjected to similar t^es, so as not to discriminate between 
the goods manufactured or produced in^at State and the goods which«are imported from 
other States. In Mehtab Majid & Co. v. Sta te o f Madraa ^^, it was held that if the effect of 
sales tax on tanned hides or skins imported from outside the State is that the tanned hides 
and skins produced within the State become subject to a higher tax, the tax is discriminatoiy 
and unconstitutional. The mere circumstance of a tax having been paid on the sale of such 
hides and skins in their raw condition does not justify their forming goods of a different kind 
from the tanned hides and skins in the tanned state, there was no difference between them 
as goods and the hides and skins tanned outside the State as goods. 


A law which infringes the prohibition contained in Article 301, such as a law which 
directly imposes a prior restraint upon trade and commerce as between itself and another 
State is not binding on the citizen. Thus, a law prohibiting the import of tendu leaves into 
the State of M. P. or of restricting the transportation within the State of imported leaves would 
be clearly invalid,** He may ignore it and, if necessary, may seek the aid of the judicial 
power to help him to resist the legislative or executive action which offends against the provi¬ 
sions of Article 301.*“ 



The case of State of Mysore v. H. SanJeeyiah}'*iyt\sed the question of the validity of 
cei lain notificationsniad^nder'S^tion 39 of the Mysore Forest Act, 1900, which emp owere d 
the State Government to make rule s to regulate the transi t of forest produce.) In exercise of 
the powers conferred by Section 37( the State Gover nment of MysoreTramed rules to r^ulatc 
Uie transit of timber, firewood, charcoal, and bamboo'l>y land or walen. By rules fr4med in 
1952 it was provided that no person shall import forest produce into or export ft?rest j>r^ 
TuceWithin any of the areas specified in Schedule “A* * unless such forest produce is accom¬ 
panied by a per mit prescribed in Rule 3 . Th 195^the Sidle 6f Mys ore isSued a n otifidatjp n 
adding a proviso to Rule zW^'clTlaid down t hat su ch a permit shall not autho rise any person 
to transport forest pro^uertetween su nset and^n rise between any areas specified in Sche¬ 
dule “A”. The Court held the proviso invalid on the ground that a rul e which tot ally pro¬ 
hibits the movement of forest produc e'during the p eriod betweeiKthe^ s unse t and sujj rise is 
prohibitory or r estrictive of the right to transport forest produce^ The rule could not be 
called as one which merely regulated transport./ 


A rule regulating transport in its essence permits transport, subject to certain 
conditions devised to promote transport ; such a rule aims at making transport orderly, 
so that it docs not harm or endanger other persons following a similar vocation or the 
public, and enables transport to function for the public good. 

The Court, rejecting the plea of the State that the rule aimed at preventing smuggling 
said : “If the proviso are, in truth, restrictive of the right to transport the authorised prodUM, 
however good the grounds apparently may be for restricting the transport of forest produce. 


14 AIR 1963 SC 928, 931: 1963 
Supp 2 SCR 435. Sec also Rattan Lai ^ 
Co. V. Assessing Authority, Patiala, AIR 1970 
SC 1742. 1750: (1969)2 SCR 544. 

15. Chhotabhai Jethabhax Patel & Co. v. 


State of M. P.,'A1R 1968 MP 127. 

16. Saghir Ahmad v. Slate of U. P.> 
AIR 1954 SC 728, 742 : (1955)1 SCR 707. 

17. AIR 1967 SC 1189 : (1967)2 SCR 
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they cannot on that account transform the power confirmed by the proviso into a power 
merely regulatory.** 

Trade, Commerce and lotercoarse.-^Tbe word ^‘intercourse** in this article is of wide 
import. It will cover all such intercourse as might not be included in the words “trade and 
commerce**. Thus, it would cover the case of importation of^ goods i. e., non-commercial 
dealings for personal use.‘*/ 

The word “commerce** is itself of very wide connotation. In an American case, Welton 
v. Missouri'*, Field, J.. observed : 


^Commerce is a term of the largest import. It comprehends intercourse for the 
purpose of trade in any and all its forms including the transportation, purchase, sale and 
exchange of commodities between the citizens of our country and the citizens of different 
Stales. 1 The power to regulate it embraces all the instruments by which such commerce 
may be conducted. 


In regard to Section 92 of the Constitution of Australia, the words “trade and com¬ 
merce** have been understood as the mutual co mm u nin gs. the negotiations, 
verbal or by correspondence, the bargain, the transportation and the delivery are all parts of 
that class of relations between mankind which the world calls “trade and commerce.*’” 


The word ‘business’ is ordinarily more comprehensive than the word ‘trade*, although 
very often one is used as synonymous with the other. The word T)usiness’ connotes some 
real, substantial and systematic or organised course of activity or conduct with the said pur¬ 
pose.** Dealing in liquor is business. 

Trade and commerce which are protected by Article 301 are only those activities which 
are regarded as lawful trading activities and are not against public policy.** The Supreme 
Cotrt in State of Bombay v. R. M. D. C** has held that gambling is not trade but res extra 
commercium. In that case the Bombay Lottery and Prize Competitions Control and Tax 
(Amendment) Act, 1952, was impugned. The Act was challenged on the ground that it 
put restrictions on prize competitions, and thus violated Article 19(1X^) and Article 301. 
The Court, however, held that prize competitions being of gambling nature, they cannot 
be regarded as trade or commerce and as such are not protected by Article 19(1X^) or 

Article 301. 


Australian Provision—Section 92.—The present article is modelled on Section 92 of 
the Australian Constitution which runs as follows : 


On the imposition of uniform duties of customs, trade and commerce and inter¬ 
course among the States, whether by means of an internal carriage or ocean navigation, 
shall be absolutely free. 


The above section of the Australian Constitution presented many difficulties before 
the courts which were called upon to interpret it. The use of terms like “absolutely free” 
and “among the States” gave an easy scope to the judges in the interpretation of this section. 
They gave a very wide interpretation to the words “absolutely free” and consequently holding 
that Section 92 was not binding on the Commonwealth.** This decision was, however, 
disapproved in James v. Commonwealth** which held that Section 92 binds the Commonwealth 
and the States alike. The Court had to concede to the States under their police power the 
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right to regulate*^ and in proper cases, even to prohibit** inter-State trade. Again, the use of 
the words “an'ong the States’* makes it clear that the freedom guaranteed e...ends to inter¬ 
state trade, and not to intra-State activities. Nor does it guarantee freedom of individuals.*^ 
Though much time has -^apsed since the enactment of the Australian Constitution, the 
position with respect to Section 92 cannot be said to be static.®® 


The makers of our Constitution while framing Article 301 had before them the ex¬ 
perience of the Australian Constitution. They, therefore, tried to improve upon the 
Australian provision by avoiding the words “among the Slates” and “absolutely free” in 
the present article and using the words “throughout the territory of India** and “free” res¬ 
pectively, instead. The freedom in India is wider than that in Australia under Section 92, 
for it includes not merely the freedom of inter-State trade but intra-State trade, commerce^ 
and intercourse as well.®^ It constitutes a dear restriction upon the legislative competence « 
both of Parliament and State Legislatures, though it is only made subject to the other provi¬ 
sions of this Part, namely. Part XIII, and not subject to the other provisions of the other 
Parts of the Constitution. 


Exceptions._The freedom of trade and commerce between the States is not absolute. 

Thcre''''arecer^in exceptions to the rule. 

Parliament is empowered to impose such restrictions on the freedom of trade, 
commerce or intercourse between one State and another or within any part of the territory 
of India, as may be necessary for the public interest.'^But this power is Hroited>.for i t is la id 
down that Parliament shall have no power t o mak e any 1^ g ivmg pTder^ce to one Sta te 
over another, or discriminatin g between one State and another . ~Therp is-one case, however, 
where H krHmination among the States is permissible : it is m the case of fami ne or scarcity 
of goodSyin any par t of India .®* 

\,J^ecortd/yy a State may by law impose ofc goods imported from other States any tax to 
which similar goods manufactured in that State are subject. But a tax imposed with the^ 
object of discriminating between imported goods'and those ma nufactured or produced within 
the State shall be invalid. ’ * 


Thirdly, a State may by law im pose reasonable restrictions on the freedom of trad e, 
commerce or intercourse with or within the State in the interest of the pub lic. But this power 
is restricted in two rcsgects : (i) a State Legislature may not make d iscrimmatory legis- _ 
lalion and (//) a Bijl inTposing restrictions on trade, commerce or intercourse shall not be intro- 
duced in Legislature of a Stat^ withou t the previous sanction of the Pres ident. 

Power of Parliament to impose restrictions on tra:de, commerce and 

intercourse.—Parliament may by la\v impose such restrictions on the freedom 

of trade, commerce or Intercourse between one State and another or within 

any part of the territory of India as mav be required in the pub lic-interes t. 

% 

• Ae mTT f T^ i i there are certain exceptions to the rule laid down in Article 301. This 

article empowers Parliament to impose restrictions on the freedom of trade and commerce 
between one Slate and another or witliin any part of the territory of India in the interest of the 
public. Thus, a law prohibiting the transmission of stolen or harmful substances would 
be saved under.this exception.*® Likewise, transmission of women for immoral purposes can 
be prohibited.®*^ Restrictions imposed on the movement of grain under the Defence of India 
Rules are in the interests of general public.*® 
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The question whether a restriction imposed by Parliament by law is in public interest or 
not is not justiciable in courts.*® Parliament’s determination of public interest will be ao^pted 
by the courts. ^ 

Gajendragadkar, J. (as he then was) said : 


Where Parliament exercises its power under Article 302 ^nd passes a law im¬ 
posing restrictions on the freedom of trade in the public interest, whether or hot the 
given law is in the public interest may not be justiciable and in that case Parliament 
is given the sole power to decide what restrictions can be imposed in the public interest 


as authorised by Article 302. 



*303^ Jre strictiODS on the legislative of the Uninn and of the State s 

w ith regard to trade and co nimerce.^VJ>^ot withstand ing anything in Article 
302, neither Pa rliament nor the Legi slatur e of a State shall ha ve power to ma ke 
any law^ giving, or authorising the^giving of. any prefe rence to one State over 
another, or making, of'autfiorising the malang of, any discrimination between 
one State and another, by victue of any entry relating to trade and commerce 
in any of^the Lists in the Seventh Schedule. 

Nothing in clause (1) shall prevent Parliament from making any law 
giving, or authorising the giving of, any preference or making, or authorising 
the making of, any d iscriminatio n if it is declared by such l aw that it is necessary 
to do so for the purpose of dealing with a situat ion arising from s carcity of 
goods in any part of the territory ofjndia. 


Article 302 empowers Parliament to impose such restrictions on the freedom of trade, 
commerce and intercourse between one Stite and another or within any part of the terri¬ 
tory of India as may be required in the pvibjic .interest. Having relaxed the restrictions in 
respect of Parliament under Article 302, a "estriction is put upon the relaxation bv Articl e 
303(1) to the effect that Parliament shall not have the power to make any law'^ving any 
preference to any one State over another by virtue of any entry relating to trade and com¬ 
merce in Lists I & III of Schedule VII of the Constitution. The present article also im¬ 
poses a prohibition upon the State Legislatures against preference and discrimination. / 


By its very composition it is unlikely that Parliament would have regional bias or would 
adopt a regional approach. In addition, there is the presumption of the constitutionality 
of a Stale. Therefore the State undoubtedly starts with an advantage. But once it is shown 
that a measure prima facie gives preference to the residents of one State over another Statp, 
or it makes discrimination between the residents of a State and that of another because of the 
adoption of different rates of tax in different States, then the matter assumes a different com¬ 
plexion in view of Article 303(1).*' 


/Article 303, clause (2) again car\es out an exception to the restrictions placed by Article 
303 on the power of Parliament. It is made clear in clause (2) that this limitation is inappli¬ 
cable if such discrimination or preference has been made to deal with “a situation arising from 
scarcity of goods” in any part of the territory of India.” It will be noted that in the case of 
Slate Legislatures there is no exception on the ground of scarcity of goods as in the case of 
Parliament. 


36 Atiabari Tta Co. v. State of Assam, 
air 1961 SO 232, 254: (1961)1 SCR 809. 
See also Nazeria Motor Service v. State of A. P., 
(1969)2 500 576: (1970)2 SCR 187. 

• In its application Co the State of 
Jammu and Kashmir in cl. (1) of Art. 303, 
the words "by virtue of any entry relating 
to trade and commerce in any of the 
Lists in the Seventh Schedule” shall be 
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Declaration by Government as to whether there has been scarcity of goods in any part 
of India is left to Parliament and not to the courts. Such a declaration woul^ccprdingly 

be not justiciable. 

Restrictions on trade, commerce and intercourse 
Notwithstanding anything in Article 301 or. Article 3 Q3, the EegisTgure^of^ 

State max by lav.'— .. 

-h^S^i^n goods imported from other States nor the Umon tern- ^ 

tor?es] any tax to which similar goods 

in that State are! subject, so, however-, as not to discnininate ^etw^n 
goods so imported and goods so manufactured or produced , and 

impose such reasonable restrictions on the freedom of 
merce or intercourse with or within that State as may be required 

in the pubhc interest : 

sanction of the President- > 

Article 304 admits two exceptions in favour of the State 

trade, commerce froVoTherltrtes "f similar goods in the Stale 

301(^/) enables the impo discriminate between the goods manufactured or pro- 

arc subject J hother States. In the Firm MeHj^ 

p,°oLced'in^tirsta'tl " The Court invalidated the tax as it was discriminatory and therefore 
upconstitutional under clause (c) of this article. 

y C f V Bhailal Bkai‘0. it was held that the sales-tax imposed he State 

N at the point of sale bjf-the^^nfr ^ tipp pf Art icle^04(a) because sundai 

gfSfacredT^^^l^he^ ^ 

13X ^ 

^ J Ki^c a <5tate Legislature to impose such “reasonable restrictions” on the 

•Clause (h) ^ ' ourse as may required in the ^“public interest”, 

freedom of trade, ^omme purpose of clause (6) shall be introduced or movedj.n the 

But no Bill or sanction of the^President. Thus.Jhere are three 

c'nimr :L« = 

(0 the previous sanction of the President must be-obtained ; 

, /(//) fhe legislation must be in.the public interest ; and 

(an it must impose restrictions which are reasonable. 


• Ins. by the Constitution (Seventh 
Amendment) Act. S. 29 and Schc- 

'^‘"'''■ 39 . AIR 1963 SC 928: 1963 Supp 2 
SCR 433. 


40. AIR 1964 SC 1006: (1964)6 SCR 

41 H. K. Swamaoar Sashar v. SUsU of 
Mysore, AIR 1963 Mys 49. 
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obvious differences : First, there is the condition of restrictions being reasonable under 
this article while no such condition exists in case of parliamentary legislation under Article 
302, and, second, that previous sanction of the President for.imposing such a restriction is 
nectary for the State Legblature but not for Parliament, f The previous sanction of the 
President is required in order that economic pressures which may inspire the Stete Legis¬ 
lature to impose restrictions on free movement of trade and commerce may be examined 
to the light of the interest of the national economy.** 

The requirements of public interest, as also of the reasonableness of the restrictions, are 
justiciable issues. The decision of these questions will inevitably be the balancing of im¬ 
portance of freedom of trade as against the requirements of public interest. Article 304(6) 
necessarily postulates that the interests of public may reriuire and justify the imposition of 
restrictions on the freedom of trade, provided they are reasonable. In determining the 
reasonableness of the restrictions, it is necessary to bear in mind again the importance of 
both, the freedom of trade and the requirements of public interest. It is a question of weigh¬ 
ing one relevant consideration against another and harmonising both the competing interests 
so as to serve the public interest in the end.** The fact that the President has given his pre¬ 
vious sancUon to the inUoduction of the Bill would strongly lend support to the holding 
of the restrictions to be reasonable.** 

A law imposing restrictions retrospectively is not necessarily unreasonable.** 

In Tikaraniji v. State of Uttar Pradesh*^^ 4724 sugarcane growers in the State of U. P. 
challenged the constitutionality of the State Sugar Cane (Regulation of Supply & Purchase) 
Act, 1953. The grounds for their challenge included the claim that the State regulatory 
scheme, by preventing the growers from selling their sugarcane to anyone outside the State, 
violated the freedom of trade and commerce guaranteed by Article 301. The Court, reject¬ 
ing the arguments, validated the restrictions on the basis of Article 304(6) which permits 
a State Legislature to impose such reasonable restrictions on the freedom of trade, com¬ 
merce or intercourse with or within that State as may be required in the public interest. 

*[305. Saving of existing laws and laws providing for State monopolies.— 
Nothing in Articles 301 and 303 shall affect the provisions of any existing law 
except in so far as the President may by order otherwise direct ; and nothing 
in Article 301 shall affect the operation of any law made before the commence¬ 
ment of the Constitution (Fourth Amendment) Act, 1955, in so far as it relates 
to, or prevent Parliament or the Legislature of a State from making any law 
relating to, any such matter as is referred to in sub-clause (i7) of clause (6) of 

Article 19.] 

Article 305 saves existing laws and laws providing for State monopolies. Its object 
clearly is not to intercept or to affect the operation of the existing laws except in so far as the 
President may by order or otherwise direct. 

In Kalyani Stores v. Slate of OrisstP'^y the appellant, a firm, had liquor trade in Orissa. 
The notification issued under the Bihar & Orissa Excise .Act, 1915, authorised the Govern¬ 
ment to impose excise duty upon liquor of Indian manufacture (classified as foreign liquor) 
imported into State of Orissa from other parts of India at the rate of Rs.40 per L. P. gallon. 
But, in 1961, by another notification issued under the same Act, this duty on foreign liquor 
was raised to Rs.70 per L. P. gallon. Duty on foreign liquor has been authorised under 
Entry 51, List U. It is countervailing duty, i. e., a duty to equalise tax burden on foreign 
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Uquor with that produced \^thjn the State. The appellant challenged the, increase on the 
following grounds : Firstly, since no foreign liquor was ever manufactured in the State, 
the original countervailing duty of Rs. 40 per L. P. gallon, itself was ultra vires. Secondly, 
in any case, the enhancement from Rs.40 to Rs. 70 was violative of Article 304 of the Con* 
stitution, since the Increase could not be justified as a reasonable restriction in the public 
interest under clause <a) of Article 304. 

The majority judgment*’ accepted the second plea but rejected the first. As to the 
first plea which is based upon the ground that countervailing duty at the original rate pre¬ 
supposes the fact that the goods similar to foreign excisable goods are also manufactured 
within the State, the Court held that regardless of any such reason, tile imposition at the 
original rate was according to 1937 notification i^ued under the Act of 1915. This, there¬ 
fore, was the ^existing law* protected under the provisions of Article 305 read with Article 
372 of the Constitution. If the coimtervaiiing duty was imposed according to existing rates, 
it cannot be questioned by any means. The second argument based on the unreasonableness 
of the enhancement was accepted, and it was ruled that the enhancement order violated 
Article 304 of the Constitution. As no foreign liquor is produced or manufactured in the 
State of Orissa, the power to legislate given by Article 304 is not available and the restriction 
which is declared on the freedom of trade, commerce or intercourse by Article 304 of the 
Constitution remains unfettered. While the original levy was protected as ‘'existing law**, 
the enhancement notification was not “existing law** and, therefore, the restriction in the 
form of enhancement had to satisfy the conditions of reasonableness. ‘*The notification 
levying duty at the enhanced rate is purely a fiscal measure and cannot be said to be a reason¬ 
able restriction on the freedom of trade in the public interest**.*^ 

The minority**, however, led by HidayatuUab, repelled both the pleas and held that 
the enhancement, as also the original levy, was constitutional. 

The reasons for the rejection of the first plea were similar to those given by the majority, 
i. e.t it was protected because it was an existing law. The minority, however, differed from 
the majority because in the opinion of the minority the notification for enhancement was 
also to be deemed ‘existing law* and, therefore, even apart from the standpoint of reasonable¬ 
ness, the law was protected under Article 372 and Article 305. “The Bihar & Orissa Excise 
Act does not stand in need of support from Article 304(a). If Article 301 stands in the way 
there is Article 305**, and therefore, “so long as the Act is valid, and that is beyond doubt, 
the notification can be changed. The duty could always be made less and there is no reason 
why it could not be made more provided the imposition of duty on locally produced goods 

was not made however . This (enhancement notification) is not the case under 

Article 372 which upholds the Act. The notification takes its validity from the Act.’* 

In State of Mysore v. H. Sanjeeviah^^^ the Court had the occasion to construe the ex¬ 
pression “existing law** occurring in this article. The question was if a subordinate legis¬ 
lation, e. g. rules or notifications made after the commencement of the Constitution under an 
existing law shall also be immune from attack under Article 301 ? It was held that the rules 
made under an existing law after the commencement of the Constitution should not be deemed 
to be existing law. Every such rule will have to stand the test laid down in Article 304. 
Article 305, as it stood before the Constitution (Fourth Amendment) Act, 1955, only 
saved the existing laws from the operation of Article 301 and Article 303 but did not throw 
any light on the position of State monopolies. 

By the Amendment made in 1955, the latter part, referring to State monopolies, was 
added. The reason for the a.mendment is explained thus : 

47. AIR 1956 SC 1686, 1691 : 

(1956) 1 SCR 865, per Shah, J. 

48. Ibid. 

49. Ibid., per Hidayatullah, J., 
p. 1696. 
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A recent judgment of the Supreme Court in Saghir Ahmad v. State of V. 
has raised the question whether an Act providing for a State monopoly iQ.a particular 
trade or business conflicts with the freedom of trade and commerce guaranteed by 
Article 301, but left the question undecided. Clause (6) of Article 19 was amended by 
the Constitution (First Amendment) Act in order to take such State monopolies out 
of the purview of sub-clause (g) of clause (1) of that article, but no corresponding pro¬ 
vision was made in Part XIH of the Constitution with reference to the opening words 
of Article 301. It appears from the judgment of the Supreme Court that notwithstanding 
the clear authority of Parliament or of a State Legislature to introduce State monopoly 
in a particular sphere of trade or commerce, the law might have to be justified before 
the courts as being ‘in the public interest’ under Article 301 or as amounting to a ‘reason¬ 
able restriction* under Article 304(6). It is considered that any such question ought to 
be left to the final decision of the Legislature^^^^i__- 

306. [Power of certain States in Part B of the First Schedule to impose 
restrictions on trade and commerce.] Repealed by the Constitution {Seventh 
Amendment) Act^ 1956, Section 29 and Schedule. 


307. Appointment of authority for carrying out the purposes of Articles 
301 to 304.—Parliament may by lav/ appoint such authority as it considers 
appropriate for carrying out the purposes of Articles 301, 302, 303 and 304, 
and confer on the authority so appointed such powers and such duties as it 
thinks necessary. 

^ PART xrv 

SERVICES UNDER THE UNION AND THE STATES 


Chapter I— Services 


308. Interpretation.—In this Part, unless the context otherwise requires, 
the expression “State*’ *(does not include the State of Jammu and Kashmir]. 

The expression State in this Part of the Constitution does not include the State of Jammu 
and Kashmir. As compared to Article 12 of tlie Constitution, the scope of the present defi¬ 
nition of “State” Is very much restricted.** Thus, the provisions of this Part shall not apply 
to a post held under local bodies like municipalities-or panchayats. 

309. Recruitment and conditions of service of persons serving the Union 
or a State.—Subject to the provisions of this Constitution, Acts of the appro¬ 
priate Legislature may regulate the recruitment, and conditions of service 
of persons appointed, to public services and posts in connection with the affairs 
of the Union or of any State —* 

Provided that it shall be competent for the President or such person as 
he may direct in the case of services and posts in connection with the afiairs 
of the Union,' and for the Governor t * * of a State or such person 
as he may direct in the case of services and posts in connection with the affairs 
bf the State, to make rules regulating the recruitment, and the conditions of 
service of persons appointed, to such services and posts until provision in that 
behalf is made by or under fan Act of the appropriate t^lTsIature under this 


51. AIR 1954 sc 728: (1955)1 SCR 

707. 

52. Statement of Objecta and Rea¬ 
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• Subs, by the Constitution (Seventh 
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article, and any rules so made shall have effect subject to the provisions of 
any such Act. 

Service Rules.—This article enables the Legislature to legislate in regard to recruit¬ 
ment and conditions of service of persons appointed to public services and posts in con¬ 
nection with the affairs of the Union or of any State. 

Until provision is made by an appropriate Legislature under Article 309, rules on these 
matters may be made by the Executive as laid down in the proviso. The rule-making power 
of the Government is identical with that of the Legislature.** 


The opening words of Article 309 ‘Subject to the provisions of this Constitution make 
it clear that the conditions of service, whether laid down by the Legislature or prescribed 
by the rules, must conform to the mandatory provisions of the Constitution as laid down, 
for example, in Articles 310, 311 and 320. / 

Thus, although the words ‘conditions of service’ in Article 309, in their comprehensive 
sense, will include tenure but no rule made under this article can trespass on rights guarante<^ 
by Article 311. In Moti Ham v. North-Eastern Frontier Railway^^^ the Court held Rules 148(3) 
and 149(3) of the Railway Code (which provided for termination of service of permanent 
employees by giving them notice for a period mentioned in that rule) invalid for being violative 
of Article 311. A rule validating past illegal retirements is not a rule falling within the scope 
of the proviso of this article, since it docs not concern eit^ the recruitment or conditions of 
service of the employees and conflicts with Article 311.*|^Likewise, rules dealing with func¬ 
tions of the Public Service Commission are not rules relating to the recruitment, and, there¬ 
fore. are not statutory rules of the nature authorised by the proviso to Article 309.*’ But 
the rule relating to compulsory retirement does not contravene either Article 309 or 311 of 
the Constitution.** So also the rule relating to reducing the age of superannuation has been 
held to be constitutionally permissible provided the case is not caught by any other flaw in 
the rule so as to attract provisions of Article 311,** such as in Moti Ram v. North-Eastern 

Frontier Railway*^ 

/ Article 309 gives, subject to the provisions of the Constitution, full powers to the govern¬ 
ment to make rules.*' The rules providing for terms of service can be altered unilaterally 
by the Government, and this is so because once appointed to his post or office, the govern¬ 
ment servant acquires status and his rights and obligations are no longer determined by con¬ 
sent of both parties but by statute or statutory rules which may be framed and ajtered uni¬ 
laterally by the government. The legal position of a government servant is more one of a 
status than of contract. It is much more than a purely contractual relationship voluntarily 
entered into between the parties. The duties of status are fixed by the law and in the enforce¬ 
ment of these duties society has an interest.** In C. Sankaranarayanan v. State of Kerala*\ 
the nature of power to regulate the conditions of service of teachers in government and govern¬ 
ment aided schools was in issue. The government had issued an order raising the age of 
tireraent from 55 to 58 years after a memorandum submitted by the appellants m this re- 
d The Rules framed under the Kerala Education Act of 1958 were amended accordingly. 
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Subsequently, in supersession of its earlier order, the government reduced the age of retire¬ 
ment to 55 years, and made the necessary amendments in the Rules also. It was argued that the 
earlier order raising the age of retirement to 58 years was issued as a result of an understanding 
which could be considered as a binding contract or agreement between the government and 
the teachers, and, therefore, cannot be unilaterally altered. /The Supreme Court rejected this 
argument and observed that the powers of the Governor under Article 309 to regulate the 
conditions cannot be fettered by an agreement or contract. The Supreme Court did not 
accept also the plea of estoppel in such matters. However, regularisalion of appointment 
by stating that notwithstanding any rules the appointment is regularised goes at the very 
root of the rules, and if the effect of regularisation is to nullify the operation and effective¬ 
ness of the rules, the rule itself is open to criticism on the ground that it is in violation of 
the current rules.** 

I The principle that an order terminating the employment is not effective unless it is 
intimated to the employee,, has no application in the absence of a rule made under Article 
309 as to when the resignation becomes effective.** 

Apart from the statutory rules made under the proviso, there can be rules designed 
purely for the purpose of administrative guidance.** While the government cannot amend or 
supersede the statutory rules by administrative instructions, if the rules are silent on any 
particular point, the government can fill up those gaps and supplement the rules and issue 
instructions not inconsistent with the rules already framed.*’ In the absence of statutory 
rules regulating the promotion to selection grade posts, the Government is competent to 
issue administrative instructions as long as those instructions are not inconsistent with the 
rules already framed.**.^^ 

f The conditions of service of a person serving in the Union or a Stale cannot be altered 
or modified to his prejudice by a subsequent administrative instruction which is given a 
retrospective effect.** 

Teuure of office of persons serving the Union or a State.—(1) Except 
as expressly provided by Ibis Constitution, every person who is a member 
of a defence service or of a civil service of the Union or of an all-India service 
or holds any post connected with defence or any civil post under the Union, 
holds office during the pleasure of the President, and every person who is a 
member of a civil service of a State or holds any civil post under a State holds 
office during the pleasure of the Governor * of the State. 

(2) Notwithstanding that a person holding a civil post under the Union 
or a State holds office during the pleasure of the President or, as'the case-may 
be, of the Governor * of the StafeTrmy'contract under which'a person, 

not being a member of a defence service or of an all-India service or of a civil 
service of the Union or a State, is appointed under this Constitution to hold 
such a post may, if the President or the Governor * *, as the case may 
be, deems it necessary in order to secure the services of a person having special 
qualifications, provide for the payment to him of compensation, if before the 
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expiration of an agreed period that post is abolished or he is, for reasons not 
connected with any misconduct on his part, required to vacate that post. 

Tenure—Tlw Doctrine of Pleasu re.—^In England, the c ommon law rule i s that a ci vil 
servant Ho lds his offi^ d uring the* pleasure of the “Crow n. This connotesnSat thefejls no 
contract thaF gives the employ^ a r ^edy for Its br^ch . His services can b e terminate d 
at any lime without assigning a ny reaso n. For the same reason a civil servant cannorciwm 
arrears of salary due or"damages for wrongful dismis^l, nor can he‘enforce by action any 
of the conditions of service. The doctrine of pleasure is based upon p ublic policy. 

The Constitution of India in this article, accepts and adopts the common law doctrine 
of pleasure, though by cognate provisions of Article 311 its ill effects and the chances of its 
misuse have been minimised to a very great extent. “There is no doubt that the pleasure 
of the President”, said the Supreme Court in Moti Ram v. North-Eastern Frontier Railway’’^, 
“has lost some of its majesty and power because it is clearly controlled by provisions of Article 
311 and so the field that is covered by Article 311... .would be excluded from the operation 
of the absolute doctrine of pleasure”. Though the two qualifications are set out separately 
in Article 311, they quite clearly restrict the operation of the rule embodied in Article 310(1). 
In other words, the provisions of Article 311 operate as proviso to Article 310(1).’^ 

The rule of English law that a civil servant cannot maintain a suit against the State or 
against the Crown for the recovery of arrears of salary does not prevail in this country and 
it has been negatived by the provisions of the statutory law in India. To the extent that 
the rule that government servants hold office during pleasure has been departed from by 
the statute, the government servants are entitled to relief like any other person under the 
ordinary law and that relief, therefore, is regulated by the Code of Civil Procedure.'** 

I Clause (1) 

Clause (1) of Article 310 enacts that every person who is a member of a defence service 
or of a civil service of the Union or of an All-India Service or holds any post connected with 
defence or any civil post under the Union, holds office during the pleasure of the President. 
Similarly every person who is a member of a civil service of a State or holds any civil post 
under a State holds office during the pleasure of the Governor of the State. The general 
rule of holding office during the pleasure of the President or the Governor, as the case may 
be will operate subject to ‘except as expressly provided by this Constitution*. There arc 
certain posts described in the Constitution the tenure of which has not been made dependent 
upon the head of the State. Thus, under the Constitution, the tenure of Judges of the High 
Courts’* and the Supreme Court.** of the Comptroller and Auditor-General of India,” of 
the Chief Election Commissioner,’* and the Chairman and members of the Public Service 
Commission,” is not at the pleasure of the Governmentx. The ministers of the Union or of the 
States so far as their legal status is concerned, hold civil posts imder the Union or the State, 
as the case may be. at the pleasure of the President or the Governor, as the case may be. 

The distinction implied by the expression “a civil service of the Union” and a “civfl 
post under the Union" is explained by the fact that all civilian employees of the Union are 
not in the established services : some appointments are temporary, others non-cstablished. 
Thus the post of the Advocate-General is, for instance, a civil post undep-thc_^te- To 
constitute a person as a civil servant or to constitute a post as a ci vil post under theUnion or 
the State, there must be master and servant relationship' which is a quSTTon of fa^depending 
upon the' circumstances such as the nature of the post, control, pay, etc.** 
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Art. 311] 

During the pleasure—^Implications.—The constitutional doctrine that the public servants 
hold office during the pleasure of the President or the Governors, as the case may be, has two 
important consequences. First, the Government has the right to regulate or determine the 
tenure of its employees at pleasure, notwithstanding anything in their contract to the con¬ 
trary, provided that the mandatory provisions laid down in Article 311 have been observed. 
So long as the statutory inhibitions, if any, are not contravened the civil servants have no right 
to complain of any cause of action against the Government. Secondly, Che Government 
has DO power to restrict or give up its prerogative of terminating the services of its employees 
at pleasure under any contract made with the employee except to the extent recognised by 
clause (2). 

The Supreme Court, in State of U. P. v. Babu Ram Vpadhya’’*, observed that the power 
of the Governor to dismiss at pleasure, subject to the provisions of Article 311, is not an execu¬ 
tive power under Article 1S4, but a constitutional power and is not capable of being delegated 
to officers subordinate Co him. Later, this Court in Sardari Lai v. State of Punjab^'*, also stated 
that the executive functions of the nature entrusted by certain articles in which the President 
has to be satisfied personally about the existence of certain facts or state of affairs cannot be 
delegated by him to anyone else. In support of this view the Court relied on the observation 
in JayantUal Amritlal v. F. N. that the powers of the President under Article 311(2) 

cannot be delegated. But, these propositions were described as not the correct statement 
and no longer good law, after the decision in Shainsher Singh v. State of Punjab*^y wherein 
the propositions were reformulated : (a) The distinction made in the JayantUal Amritlal 
case between the executive functions of the President does not lead to any conclusion that 
the President is not the constitutional head of the government. (6) The President, as well as 
the Governor, is the constitutional or formal head and exercises his powers and functions 
conferred on him by or under this Constitution on the aid and advice of his Council of 
Ministers. The President, as well as the Governor, in the exercise of his discretion under 
Article 310(1) acts on the aid and advice of the Council of Ministers and is not required to 
act personally. It was, therefore, held that the appointment or dismiss^ or removal of 
persons belonging to judicial service of the State is not a personal function but is an executive 
function exercised within the rules made in that behalf under the Constitution. 


Clause (2) 


Clause (2) specifically empowers the Government to enter into special contracts with 
new entrants, qualifying or limiting the application of the rule of dismissal at pleasure. It 
enacts that the President, or the Governor may, for securing the services of persons having 
special qualifications, include in their contracts of service special provisions for compensation 
in the event of premature abolition of office or retirement not due to misconduct. It will be 
noted that such a contract can be made only with a new entrant, i. e., with a person who is 
not already a member of a defence service, of an all-India service, or of a civil service of the 
Union or of a State. 

, s 3LK Dismissal, removal or reduction 
capacities under the Union or a State.—^ 

Civil service of the Union ' or an all India service or a civil service of a 
State or holds a civil pos t under the Union or a St ate shall be dismissed or 
removed by an a uthor ity subordinate to that by wt^h he was appointed. *— 

No such person as aforesaid shall be dismissed or removed or 
reduced in rank except after an inquiry in which he has been informed of the 
charges against him and given a reasonable opportunity of being heard in 


uTrank of persons employed in civil 
'^No person who is a member of a 
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respect of those charges and wt^e it is proposed , ^ ter such inq uiry, to impose 
on him any such^pen^y, until he has b een ^ en a reasonable ooDortimitv 
ot making repre^ejUation on the penalty proposed, but only on the basis of 
the evidence a^qced during such inqurFVT- ——--- 


P rovide d that this clause shall not apply 





where a person is dismissed or removed or reduced in rank on 

l us convictio n on a criminal 

charge ; or ' ^ ^—'- 

where the. authority empowered to djsmiss or remove .a person 
or lo reduce him in rank, is satisfied that for some reason^ t6 be 
recorded by^that ^thority i n_writing , it is not reasonably practic^ 

a ble to hold _ such Irif^ niry ; or . 

where the President or the Governor, as the case may be. is satisfied 
that in the inte rest of the security of the State it ig 
to hold such inquiry . . ^ 

• in respect of any such person as aforesaid, a question arises whether 

It IS reasonably practicable toh^ s uch in quiry as is referred to in clause (2), 
the deei^on thereon ol^tUo ^SutmJiiiy empowered to dismiss or remove such 
person or to reduce him in rank shall be final.*' 

,^qas thu U pn al.!!^ g afeguard s to Cu iiL ^erya nts.—^Thc preceding anicle enacts ^he general 
principle that a _govenu^ni-5ervant holds office during the pleasure of the Government. 

lace s two rectrirtin nc 




that p^sons employed i n cwil capacities, under the Union or State shall not be 
dismis^d or removed by an authority subordinate to that by which they were 
appointed ; and 


a. 


yi) no such person shall be dismissed or removed or reduced in rank excep t after 
an enquiry as provided in clause <2). 

d 

These restrictions are the constitutional safeguards of the civil servants 


/ 

I'ersons whu may claim prot^^on of Artic le 311.—The two safeguards provided in this 
article do not apply to all government servants. They apply only to the persons who are 
members of a civil service of Ihe Union or of ah all-India Service or of a civil service of a State 
or to the persons who hold a civil post under the Union or a State. These safeguards are not 
applicable to members of defence forces or to any posts connected with defence. Thus, 
the protection under Article 311 'is not available to the milit ary personnel who are governed 
by the Arm y Act. Their employment can be terminated without assigning any reasons.” 
Even a civilian, holding a post in a department connected with defence, such as Military 
Engineering Service,®* or Military Farm®* and who is not governed by the Indiatt AnnyAct 
cannot claim any right under this article as he cannot be said to be a member of fhe ci^F 
s^^ice of the Union or a person holding a civil post under the Union.®* A machinist in 
aoorB'hance factory does not hold a civil post.®’ ' 

t An employee of a company incorporated under the Companies Act such as the 
Hindustan Steel Ltd., is not^ holder of a civil post under the Union because the company 


83. V. K. jYamhudiri v. Union of India, 
ilK 1961 Ker 155. 

84. Sitbodh Ranjan Ghosh v. Major 
i'AO Callaghan, AIR 1956 Cal 532. 

85. Union of India v. Dharam Pal 


Chopra, 59 Punj LR 472. 

86 . Lekh Raj Khurdna v. Union of 
India, (1971) 1 SCO 780. 

87. Kailash Chandra v. Military Ord¬ 
nance Factory, AIR 1966 MP 82. 


A.RT. ?IIJ 


SERVICES UNDER THE UNION AND THE STATES 


509 


is T^t a department of the Government of India .^^ Similarly employees of institution 
s uch as Council of Scientific and Industrial Research which are sponsored and controlled 
by the Central Government but are registered under th e Societies Registration A ct do not 
get protection of Article 311."" The Supreme Cou^ though it held io Sukhdeq_ ^Siugh y. l(^ 
Bhavatram*\ that statutory corporations such as th e L. I. C., jO. N. G. C. andindustrial 
Finance Corporation are “State” under Arti cle J2. yet to their employees also the protec¬ 
tion of Articl e 311 is not avail able.*”^ ^ __ __ ’ —- 

The expression ‘civil post’ means an appointment, ofhcc or employment, on the civil 
side of the administration as distinguished from military side.T A person, however, cannot 
be said to have a status of holding a civil post under the State merely because his salary or 
wages ace paid from State funds or that the State exercises certain amount of control over the 
post.**- (There must exist a rel ationsh ip of master a nd servajit betwe en the State and a person 
said to ^ holding a post under it. The existence of this relatio n s hip is in dicated by the 
State’s right to select and a ppoint the hol der of the post, its right to control the manne r and 
method of his doing the work and the payment by it of~hi s wage s or remuneration./ A rela¬ 
tionship of master and servant may be established by the presence of all or some of these 
indicia, in conjunction with other circumstances (and it gui^g tion of fact in each case 
whet|jpr there is such a relation between the State and'alieged holder of the p<^.** 

The provisions of Article 311 are applicable both to permanent and temporary servanis y 

3 ^ 



In 


ws 


J 


/a**, the Supreme Court ha s observed as G 

Article 311 does not, io terms, say that the protection of that_article exlcntls 
only to persons who are permanent mern bers of the services or who hold permanent 
_ciyjl posts^ . . . In our judgment, just as Article 310, in terms, makes no distinction 
between permanent and temporary membe rs of th e yrvices ^o^ between persons hold- 
ing temporary or permanent posts in th e matte r of their teriuro"t>^ng def^dent upon 
the pleasure of the President or th’c ’Governor, so does Article 311, in our view, make 


no distinction between the t wo clas ses, both of v ^hich are , there fore^ withi n its piotec -^- 
i tion, and the decisions holding the contrary view cannot be supported ns cor rect^) 

" Suspension of a gov ernme nt serva nj fro ipi service is neither dismissal nor removal 

and is not therefore within the scope of protection of Ardcle 311 of the ConstitutioTT.** Hut 
it has been held that suspension with a retrdspcQUvc^ffecre invalid.*3..^ LikewtSeTTefmination 
or reduction in rank of a temporary servant brought about by abolition of the post would not 
attract Article 311(2). 




Accordingly, in the determination of the question as to whether an order of compitl- 
sory retirement amounts to removal so as to attract Article 31H2) or not, the lest to be ap¬ 
plied should be : “Does the order of the compulsory retirement cast an aspersion or attach 
a stigma to the officer when it purports to retire him compulsorily 

L No removal by subordinate authority.—The first safeguard is that no member of a civil 
e or holdin g a_ tivil post c^rT be^iTmissed or removed by any authority subordinate to 
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the autliority by which he was appointed. In Sura) Narain Anan d v. The North- West Frontier 
Province ^*y a case under the Government of India Act' 1935^^ the plaintiff wa s appointed a 
Sub-Inspector in the police force of the North-West Frontier by the Inspec^r-General of 
Police. He was dismissed by the Deputy Inspector-General of Police of that Province. His 
appeals to the Inspector-General of Police and to the Provincial Government failed. He 
thereupon instituted a suit against the Provincial Government for a declaration that the order 
of dismissal was illegal and void, and also claimed arrears of pay and damages for wrongful 
dismissal. The Federal Court held that as the plaintiff had been appointed by the Inspector- 
General of Police, the Deputy Inspector-General of Police being only a subordinate autho¬ 
rity, was under Secti on 240 of the Constitution Act, not competent to dismiss h im^ It further 
held that the rejection of the appeal of the Sub^Jnspector By the Inspector-General 
of Police was not equivalent to a disnr.i^al from office by the Inspector-General himself 
so as to satisfy the provisions of the law.^gain, where a member of the Calcutt a jolice force,^ 
whose appointing authority was the Commissioner of' PoIiceT^as dismissed by an order" 
passed by the Deputy Commissioner of Police, Security Control, who was an officer subordi¬ 
nate to the Commissioner of Police, it was held that the order violated the provisions of 
Article 311(1).* Likewise, dismissal of a Government servant, who was appointed by the 
Secretary, by the Deputy Secretary to the Government, was set aside under Article 311.* 







Article 311(1), however, cannot be read as implying that the removal must be by the 
same authority who made the appointment or by his direct superior. It is enough that the 
removing authority is of the same r^k or grade.! The clause does not refer to the authority 
empowered to appoint under the rules or orders then in force, but to the authority which 
actually makes the appointment and expressly prohibits the dismissal by an authority sub¬ 
ordinate to the authority which in fact made the appointment.V The power of dismissal can 
be exercised by any officer other than the appointing authority provided he is not subordinate 
in rank.' 

Reason able oppor t unity to def^ d.—^The other safeguard which the Constitution affor^ 
to a civll^ervant is that he shall norbe dismissed or removed or reduced in rank except after 
o.n inquiry in'which he has been informed of the charges against him and given a reasonable 
opportunity of being heard in respect of those charges and where it is imposed, after such 
inquiry, to impose on him any such penalty until he has been given a reasonable opportunity- 
of making representation on the penalty proposed, but only on the basis of the evidence 
adduced during such inquiry. 

Accordingly, in a case governed by Article 311 there are tw o stages at which oppo r- 
tunity to defend has to be give n to the civil servan t. Firstly, at the stage of inquiry of-charges 
iigainst the civil servant, and this is In accord, with the rules of natural justice that no man 
' hearing. Secondly, when a sfape is reached when d efinite 

conclusions Tiave b^n arrivedjgt a^toj^l^e charge s and, the punishment Jo follow .is prby i - 
sionallY__determm£d, he shouId^Be given an bpfTo^unify to represent against the punisHment 
nronosed aVtFie^ult of the findings of the inquir^ The second representation shall be made 
only on the basis of the evidence adduced during the inquiry stag e.J The requ irem^ t of 
giving to a civil servant the opportunity to defend himself ^ g a irist in c prQ posed^^ dismissal^ 
removal of reduction in rank* does not, it will bejigted—apply- to all cases of termination o_ 
service by the Government,^he profection of Article 311(2) can be available only where 

. — ■■■-,!— fank js sought to be inflicted by way of punishment and 
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not otherwise.V'^ In other words, the mandatory provision would apply where the removal, 
disnrissal or reduction is for some reason personal to the officer e. g., when he is guilty of 
misconduct or is lacking in ability or capacity or the will to discharge his duties as he should 
do.’ / 

rfthif Miiienrv retirement.— A person who is compulsorily retired in accordant with the 
■sf»r vice rul es, cannot clai na any rig ht u nder this-:Mticl e_because fhe retirement is not by way 
of punishment.® In Shyam Lai v. <(}f Pradesh*, an officTaflng~^perm tendjng 

Engineer was compulsorify retired und er Article 2 65(a) of the Civil Service Regulations. 
The question was if such compulsory retirement was’rembval or dismissal within the meaning 
of Article 311 of the Constituhon. It was pointed out that removal like dismissa l no doubt 
brings about a tennination of service, but eve ry te rm ination b rservicc does not amount to 
dismissal or removaT i his order was challenged on fhe ground that he was Removed without 
giving TiTmTu 11"OppoTTunity to show cau^e against the action proposed to be taken in regard 
to him. (JThe Supreme Court said that s ince the c ompulsory retireme nt in that case carried 
DO element of charge or impu tation . Article 31 Ijl ) had no application, and therefore the retire¬ 
ment could not be challenged on the groupd th'a't'THe public servant had n otVbeen afforded 
full opportunity to show cause against the action to be take n in reg ard to him ./ The distinc¬ 
tion bet^^n dismissal within the meaning of clause (2) of Article 311 of the Constitution and 
in accordance with the terms of the contract of service has been pointed out by the Supreme 
Court as follows : 

There can be no doubt that removal—I am using the term synonymously with 

4 

dismissal—generally implies that the officer is regarded as, in some manner, blame¬ 
worthy or deficient i, e., that he has been guilty of some misconduct or is lacking in 
ability or capacity or the will to discharge his duties as he should do. The action of 
removal, taken against him in such circumstances is thus founded and justified on the 
same ground personal to the officer. Such grounds, therefore, involved the levelling 
of some imputation or charge against the officer which may conceivably be controverted 
or explained by the officer.'® 


It may, therefore, be stated that only two exceptions can be treated as valid in dealing 
with the scope and effect of the protection afforded by Article 311(2).^ If a permanent public 
servant is asked to retire on the ground that he has reached the age of superannuation which 
has been reasonably fixed, Article 311(2) does not apply, because such retirement is neither 
dismissal nor removal of the-public servant. If a permanent public servant is compulsorily 
retired under the rules which prescribe the normal age of superannuation and provide for 
a reasonably..long period after which alone compulsory retirement can be ordered, that again 
may not amobnt to dismissal or removal under Article 311(2) mainly because that is the 
effect of a long series of decisions of the Court." But while reserving ibe power to the State 
to compulsorily retire a permanent public servant at the end of JO years of his service, that 
cannot be treated as falling outside Article 311(2). The termination of the service of a per¬ 
manent public servant under such a rule, though called compulsory retirement, is in substance 
removal under Article 311(2).'* ^ 


The rule relating to compulsory retirement of a government servant must not only 
provide for the outside limit of superannuation but there musi also be a provision for a reason¬ 
ably long period of qualified service which must be Indicated v ith sufficient clarity. Thus 
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in T. S. Mankad v. State of Gujarat^*, the expression “unless for special reasons otherwise 
directed by Government” in Rule 3(1) of the Saurashtra Rules was construed.by the Supreme 
Court as not empowering the government to compulsorily retire a government servant before 
attaining the age of 55 years. It was held that if this expression is confined to give power 
to the government to allow a government servant to remain in service even beyond the age 
of 55 years for special reasons, the rule will not be rendered invalid. 


In Union of India v. J. N. Sinha^\ a.question arose about the validity of Fundamental 
Rule 560*) which provided that the appropriate authority has the absolute right to retire a 
government servant if it is of the opinion that it is in public interest to do so. The Supreme 
Court held that the right conferred on the appropriate authority is an absolute one and that 
power can be exercised subject to the conditions mentioned in the rule, one of which is that 
the concerned authority must be of the opinion that it is in public interest to do so. If that 
authority bona fide forms that opinion, the correctness of that opinion cannot be challenged 
before courts. However, it is open to an aggrieved party to contend that the requisite opinion 
has not been formed or that the decision is based on collateral grounds or that it is an arbitrarj' 

decision. 

A government servant has no rignt to continue in service beyond the age of superan¬ 
nuation and if he is retained beyond that age, it is only in the exercise of the discretion of the 
government. What applies to a statutory rule applies with greater force to executive direc¬ 
tives. In State of Assam v. B. K. Das^*^ the Supreme. Court held that a memorandum raising 
the age of retirement from 55 to 58 years was only an executive direction and not a rule under 
Article 309. It did not confer any legal rights on the persons covered by it. No legal action 
can be founded on it. Thus a government servant could be compulsorily retired any time 
after he has reached the age of 55 years under the memorandum, and the courts would not 
examine the reasons for doing so unless mala fide is imputed to the authorities. 

^The termination of service according to the terms of service or service rules will not 
amount to termination within the meanir>g of clause (2); In Gopal Krishna v. Union ofIndia^ *y 
a railway employee was discharged from service after giving one month’s notice according 
to the terms of his agreement of service. It was held that Articl e 311 ffl did not apply. , 


Similarly, a reduction in rank for administrative reasons will not amount to punish¬ 
ment and Article 311(2) will not be attracted. Thus a servant, who is officiating on a higher 
rank’inalcave vacancy and is reverted on the return of the permanent incumbent, caimot say 
that he has been reduced in rank within the meaning of Article 311.” Likewise, discharge 
of a probationer found unfit for the post does not attract Article 31ia).«/ 


But even in such cases where the Government has by contract or under the rules the 
right to terminate employment without going through the procedure prescribed in Article 
311(2) the Government may nevertheless choose to punish the servant, as we shall see below 
and if the termination of service or reversion in rank is sought to be founded on misconduct 
negligence, inefficiency or other disqualification, then it is a punishment and the require¬ 
ments of Article 311 must be complied with.” 


143. 


13. (1969) 2 SCO 120: AIR 1970 SC 

14. (1970) 2 see 458. 461 : (1971) I 

791 ^ * 

15. (1973) 1 sec 461, 462. 

16. AIR 1954 SC 632 ; see also StaU 
of Nagaland v. G. Vosantkay AIR 1970 SC 
537, 

’ 17. Sangam Lai Dube v. Director of 



Education^ AIR 1957 '"Xll 70, IT, V, S. 
Krishna Murthy v. Joint Development Commis¬ 
sioner, (1957) 2 MLJ 515. ^ 

18 Stat$ of Orissa Vo Ram Narayan Das 
AIR 1961 SC 177: (1961) 1 SCR 606. 

19. State of Bihar v. Gopi Kiskore, AIR 
1960 SC 689; P. L. Dhingra v. Union of 
India, 1958 SCR 828 : AIR 1958 SC 36. 



Art. 311] 


SERVICES UNDER THE UNION AND THE STATES 


513 



ce^Miow^—Even where a civil servanL is removed, dismissed or reduced in rank by 
way of punishment, Article_^l 1(2) lays down that there shall be no need of inquiry or of giving 
of notice : ^ ~~ ' 

''^jXvhere a p>erson is dismissed or removed or reduced in rank^n th e g round of conduct 

Z h has led to his conviction on a criminal charge ; or 

re the authority empowered to dismiss or remove a person or to reduce him 
in rank is satisfied that for some reason, to be recorded by that authority in 
writing, it is not reasonabl y practicable to hold such in quiry ; qi 

\(^i) where the President or the Governor, as the case may be, is satisfi^_tliat-in the 
ii^rest of the security of the State it is not expedient to hold such inquiry. 

Temiination of service or r ^uction in rank— Whe n amounts to punishment —Tests.—_ 
Since provisions of clause (2) of Article 311 can be inNoked only when the removal, dismissal 
or reduction in rank is by way of penalty, the task before the Court is to determine as to whetj 
an order for termination of service or reduction in rank is made as and bv wav of punishment. 
The Supreme Court in Parshotam Lai Dhingra v. Union of India*^, has laid down two tests for 
deter mining^ if the dismissal, etc., is by way of punishment : . n 

_ whether the servant had a right to the post or the rank, or { _^ __ 

\.t«^^hether he has been visited with evil c onsequence ,.,^ ^ 


If the case satisfies either of the above two tests then it must be held that the servant has been 
punished and the termination of his service mus t be taken as a dismissa l or removal from 
service^r the reversion to the siihstantive rank must be regarded as a reduction in rank and 
if the requirements of Article 311(2) have not been complied with, the termination of service 
or the reduction in rank must be held bad. 


Accordingly, one test for determining if the termination of service of a servant is by way 
of punishment is to ascertain whethe.'’ he had a right to the post. If he had a right to the post 
then every termination of his service brought about otherwise than according to the terms of 
contract of employment or any rule governing the service, will per se bc^s and by way of 
punishment. He will then be entitled to protection under Article 311, for such a termination 
of service operates as a forfeiture of his right to the post and he is visited with the evil con¬ 
sequence of loss of pay and allowances. Similarly, if the government servant has a right to 
a particular rank, then the very reduction from that rank w'lll operate as a penalty for he will 
then lose the emoluments and privileges of that rank. According to the Supreme Court 
the government servants who have right to hold the post fall into three categories, namely, 
permanent, < 7 «aji-permanenl and temporary when the appointment is for a specific period. 
Except in the above three cases, a government servant has no right to hold the post, for ex¬ 
ample. a servant on probation or a person officiating on a permanent post or on a higher rank 
for an unspecified period, or a person who is holding a temporary post other than one for 
a fixed term. 

Permanent Servants.—In regard to the termination of service of a permanent em¬ 
ployee of the Government, the case of Parshotam I.al Dhimjra v. Union of has been 

modified by the majority judgment in Mori Ram v. .Worth Eastern Frontier Railway-* to the 
extent that neither the terms of contract nor any service rule, (except pertaining to super- 
annuaiion or compulsory retirement) may terminate the service of a permanent employee, 
except in accordance with the procedure laid down in Aiticle 31 U2). In that case, the validity 
of Rules 148(3) and 149(3) of the Railway Establishment Code was challenged! The rules 
provided for termination of service of permanent employees by giving them notice for a 
period mentioned in that rule, and also that such notice was not required to be given in certain 
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cases mentioned therein, including the cases of retirement of the employees^ on attaining the 
age of superannuation. 


Regarding the nature of the right which a permanent servant has imder the relevant 
Railway rules, the Supreme Court by a majority of four to one observed that a person who 
substantively held a permanent post had a right to continue in service, subject, of course, to 
the rules of superannuation and compulsory retirement. If for any other reason that right 
was taken away and he was asked to leave his service, the termination of his servioes would 
inevitably mean the defeat of his right to continue in service, and, as such, it was in the nature 
of a penalty and amounted to removal. Therefore, if by the rules in question, such a termi¬ 
nation was authorized, the rules would clearly contravene Article 312(2) and must be held to 
be invalid. 


Shah, J., however, expressed a dissenting opinion on the point and held that the ter¬ 
mination of employment under the rules did not involve the public servant concerned in \om 
of any right which he had already acquired, because the right to the post was necessarily 
circumscribed by the conditions of employment, which included the relevant rules and did 
not cast any stigma upon him. In the result, the rules could not be held to be invalid as 
infringing the guarantee of constitutional protection under Article 311(2). 


Another contention on behalf of the Railways was that every civil servant holds oflScc 
during the pleasure of the President or the Governor, and in this respect, the doctrine of 
pleasure enshrined in Article 310(1) must be borne in mind. Further, it was argued that 
Articles 310(1) and 311 must be so construed that the pleasure contemplated by Article 310(1) 
did not become illusory. Rejecting the argument, the Supreme Court pointed out that the 
doctrine of pleasure had lost some of its majesty and power, because it was clearly controlled 
by the provisions of Article 311, and. therefore, the absolute doctrine of pleasure did not apply 
over the area which, upon a fair and reasonable construction, was covered by Article 311. 
The judgment in Slate of Bihar v. Abdul Majid*\ it will be recalled, also laid down ^t the 
rule of English law known as the doctrine of pleasure has not been fully adopted ci^er by 
Section 240 of the Government of India Act, 1935, or by Article 310(1) of the Constitution. 
Therefore, to the extent to which that rule has been modified by the relevant provisions of 
Section 240 or Article 311, government servants are entitled to relief like any other person 
under the ordinary law of the land. In the case of a government secant who has no n^t 
to hold the post or the rank, his termination from service or reversion will not per se be punish¬ 
ment since it does not forfeit any right of the servant to hold the post or the rank as he never 
had the right.** The test of the applicability of Article 311(2) in such a case will be whether 
the order of dismissal or removal or reduction in rank also visits the servant with evil con¬ 
sequences. An order is of evil consequence when it “entails or provides for the forfeiture of 

his future chances of promotion*’. 


In N. Ratnanatha v. State of Kerala*^, a question arose before the Supreme 
the abolition of posts attracts Article 311. Ray. C. J.. speaking for the Court, exphuned that 
the power to create and abolish a post is a matter of governmental policy which is deter¬ 
mined by the exigencies of circumstances and administrative necessity, and such matters 
are decided by the government in the interests of administration and the general public. After 
reviewing its observations in earlier decisions.it was stated that wuh regard to ^ 
of post and consequential termination no charges could normaUy fram^ on a^^^ ^ 

could be held. Hence, it was held that the discharge of the ™ it wilTrction 

abolition of the post held by him was not an action as a personal pena y 

concerning the policy of the State whether a permanent servant should contmue or not. 

Temporary post.—Appointment to a post on an officiating basis 
appointment, itself of a transitory nature and m the absence of any contract a speafic rule 
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regarding the conditions of service to the contrary the implied term of such an employment is 
that it is terminable at any time. The government servant so appointed acquires no right 
to the post. If the order entails or provides for forfeiture of his pay or allowance, or the 
Joss of his seniority in the substantive rank or stoppage or postponement of his future chances 
of promotion then that circumstance may indicate that though in form the government had 
purported to exercise its undoubted right to terminate the employment, in truth and reality, 
the termination was by way of penalty.” 

The order of reversion simpliciter will not amount to a reduction in rank or a punish- 
ment. A government servant holding a temporary post and having a lien on his substantive 
post may be sent back to the substantive post in the ordinary routine administration or 
because of exigencies of service. A person holding a temporary post may draw a salary 
higher than that of his substantive post and when he is reverted to his parent department 
the loss of salary cannot be said to have any penal consequences. Therefore, though the 
government has a right to revert a government servant from a temporary post to a substan¬ 
tive post, the matter has to be viewed as one of substance and all relevant factors are to be 
considered in ascertaining whether the order is a genuine one of ‘accident of service’ in 
which a person is reverted to his substantive post without an aspersion against his character 
or integrity or whether the order amounts to reduction in rank by way of punishment.*’ How¬ 
ever, it is neither a punishment nor a stigma if a person being found unfit for the job is given 
some other job for which he was fit.” 

Temporary servants are entitled to protection of Article 311(2) in the same manner as 
permanent government servants, if the government takes action against them by meting 
out one of the three punishments, that is, dismissal, removal or reduction in rank. But 
this protection is available where discharge, removal or reduction in rank is sought to be 
inflicted by way of punishment and not otherwise.** In Jagdish Miner v. Union of India*'*, 
a question arose whether the order terminating the services of the appellant amounts to his 
dismissal. The appellant was a temporary .servant, and his services were terminated without 
holding an inquiry, though there was some kind of investigation into a complaint made against 
him before serving the orders of termination. It was mentioned in the order that the appel¬ 
lant was found undesirable to be retained In government service. The Court held that the 
order expressly casts a stigma on the appellant and. in that sense, it must be held to be an 
order of dismissal by way of punishment. It was explained that the appropriate authority 
possesses two powers to terminate the services of a temporary public servant, one under 
the terms of contract or (he relevant rule and it would be a case of discharge simpliciter, the 
other under its power to dismiss him and make an order of dismissal so as to attract Article 
311. In the case of discharge simpliciter, the authority may in fairness inquire whether the 
temporary servant should be continued or not, and in such an enquiry there is no element of 
punishment. On the other hand, in the case of dismissal, it would be necessary to have a 
formal departmental inquiry in that behalf, and an order terminating the services of a tem¬ 
porary servant is passed as a result of the findings in the said inquiry. However, the motive 
operating in the mind of the authority in terminating the services of a temporary employee 
docs not alter the character of the termination. It was thus emphasised that the form in 
which the order terminating the services is passed is not decisive. It is the substance of the 
matter which determines the character of the termination of services, and its real character 
must be determined by reference to the material facts that existed prior to the order. The 
Supreme Court has restated subsequently that the test for attracting Article 311(2) in case 
of temporary servants is whether the misconduct or negligence is a mere motive for the order 
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of reversion or termination of service or whether it is the very foundation of the order of 
reversion or termination of service.®^ 


In answer to a question in the Legislative Assembly relating to the petitioner, who was 
appointed in a temporary post and continued to serve in that capacity though subsequently 
he had become eligible for pension under the Rules, the Chief Minister stated that since his 
service was not satisfactory, he could be removed on one month’s notice. The Chief Minister, 
however, stated that the government was considering serving show-cause notice to him. The 
Supreme Court held that the Chief Minister’s statement in the Assembly and the fact that his 
services were terminated without any enquiry being held would lead the public to believe that 
his services had beecr terminated on account of inefficiency or misconduct. This did cast a 
stigma cm his character. Hence the order violated Article 311(2)*^. 

'hi State of Bihar v Prasad ^*, certain c harges like corr uption, bad repu¬ 

tation and perverse decisions were levied against a probationer and he was di scharged with out 
any reasonable opportunity to defend him self being given to him^ It was held that whe re 
t<»rminatirtn rtf a nrnhatinner is for alleged misconduct or ineffi ciency or for s ome sim ilar 
reasons, the termination of service is by wa y of punish ment Because it puts a siigigajap his 
competence and thus affe cts his future career .J In~1he course of the hearing it was argued 
on behalf of the app'ellant that the respondent being a mere probationer should be discharged 
without any inquiry into his conduct being made and his discharge should not mean any 
punishment to him, becausc he had no right to a post. It is true that if the Government 
proceeded against him in a direct way without casting aspersions on his honesty or com¬ 
petence. his discharge would not. in law. have the effect of a removal from service by way 

of punishment. If,.instead of taking that easy course, the Government chose a more 

difficult one of starting proceedings against him and of branding him as a dishonest and an 
incompetent officer, he had a right, in those circumstances to insist upon the protection of 
Article 311(2) of the Constitution.** 


In Adadhav v. State of Mysor^*t an officer was holding the rank of a Afan^Igtdar in 
the first grade and was officiating as a Deputy District* Collector. Subsequently, a depart¬ 
mental inquiry was held against him for misconduct as a result of which he was reverted 
to his original rank for a period of 3 years. Ultimately, he was promoted to the selection 
grade, but even so the order of reversion passed against him remained effective and affected 
his place in the selection grade. It was held that mere deprivation of higher emoluments 
as a consequence of reversion cannot amount to ‘evil consequences’, referred to in Dhingra's 
care**, but as a result of the order of reversion, the officer lost his seniority as a Mamlatdar 
which was his substantive post. That being so. it was a simple case of reversion with “evil 
consequences” and therefore compliance of Article 311(2) was necessary. 

In r'h^rrtpnklnf of India?'’, th e services of an officiating Assistant Director in the 

office of" the Textile Commissioner, Bomba y, were terminated after giving him onejnonth’s 
notice, but without giving him any cause tor t he termination of se rvices, nor was a ny opR ^- 
timitv Given to him to show cause why his services shoul d not_ oe lerlninated. It was jtb. 
milted on behalf of the Government that although some enciinryjvfi^eld againstJaim.^t vyas 
subsequently dropped, as the evi^nce against him was not considered c o n c l ua i tf i and as ms 
work and conduct were found unsatisfactory, his services were him-pnc 

month’s notice, because he was a tempora ry employ ee. The appellant contended, infer a to, 
that the order of termination of services must be set aside as it was b ad in ^a w, for t e pro¬ 
visions of Article 311 had not been complied with. /The protection of Article Jii was claimed 
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oa the basis of a memorandum given to the appellant in which his explanation was called 
on four matters mentioned therein and in the last he was asked to state why. disciplinary 
action should not be taken against him. The appellant’s contention was that the memo¬ 
randum really amounted to a charge-sheet against him and no formal enquiry, as indicated 
in the last sentence of the memorandum, was held against him, and, as such, the order of 
termination of services was vitiated. The Court relied on the case of Shyam Lai v. 

U. P.**, wherein it was laid down that the mere fact that some kind ‘ dr preliminary enqu^iry 
is held against a temporary servant and following that enquiry the services arc dispensed 
with in accordance with the contract or the specific service rule would not mean that the 
termination of service amounted to infliction of punishment of dismissal or removal within 
the meaning of Article 311(2). As the facts of this case were found to be very similar to 
those in Shyam Lai's case^^ the difference being that in the insta^ case the appellant’s services 
were terminated and in that case he was compulsorily retire^^the Court had no hesitation 
in holding that Article 311(2) ha^ no application to the fact^of the present case and con¬ 
sequently the appellants were not entitled to its protection. 


In State of Orissa v. R am Narayan JDa s* ^, the respondent who was a Sub-Inspector 
of Police on probation in the Orissa'Police Force, was served with a notice to show cause why 
he should not be discharged from service “for gross neglect of duties and unsatisfactory work”. 
He submitted an explanation which was considered by the Deputy Inspector-General of 
Police as unsatisfactory. The said authority passed an order discharging the respondent 
from service ‘‘for unsatisfactory work and conduct”. The respondent’s contention was that 
the order was invalid because he had not been given a reasonable opportunity to show cause 
against the proposed action in terms of Article 311(2) and that he was not given an oppor¬ 
tunity to be heard nor was any evidence taken on the charges. It was pointed out by the 
Court that t he enquiry asainst the responde nt w as onl y for ascertaining whether he was fit 
to be confirmed, and although an ‘‘order discharging a public servant, even if a probationer,' 
in^'an' enqutryon charges of misconduct, negligence, inefficiency or other disqualifications, 
may appropriately be regarded as one by way of punishment, an order discharging a pro¬ 
bationer following upon an enquiry to ascertain whether he should be confirmed, is not of that 
nature^. The Court distinguished State of Bihar v. Gopi Kishore Prasad*'*^ on the ground 
that there the public servant had been discharged from service consequent upon an enquiry 
into alleged misconduct and the Enquiry Officer had found that the public servant was un¬ 
suitable for the post. / Finally, it was held by the Supreme Court in Ram Narayan Das case*'^ 
tfjat “the fact of the holding of an enquiry is not decisive of ihe question. What is decisive 
is whether the order is by way of punishment in the light of the rests laid down in Parshotam 
Lai Dhingra's case'\‘'‘* In the result the appeal of the State was'allowedj 

In Madan Gopal v. State of Pw/i/fli>*^,_the terminatioi^ of the appellant’s service was 
held to be in vTola tion 6T~Artici e JU(I) of the Constituti<^ There, the appellant, Madan 
Gopal, was appointed an Inspe ctor of Consolidation ‘‘on temporary basis and terminable 
with one month’s notice”. 'He was served with ^charge-sheet to the effect that he had re¬ 
ceived illegal gratification and called upon to show why disciplina ry action sho uld 

not be taken against him. The appellant subriTitted his explanation and the Settlement 
Officer who had sent out the charge-sheet submitted his report to the Deputy Commissioner 
that the charge relating to receipt of illegal gratification had been provedT Thereupon, the 
Deputy Commissioner ordered that the services of Madan Gopal be terminated forthwith 
and iliat in lieu of notice he would receive one month’s pay as required by the rules. It was 
held that the enquiry made by the Settlement Officer was with the object of ascertaining 
whether disciplinary action should be taken against the appellant for his misdemeanour and 


26 . 


606. 


38. 

AIR 

1954 SC 369 : (1955) 1 SCR 

606. 

39. 

AIR 

1961 SC 177: (1961) I SCR 

828. 

40. 

AIR 

1960 SC 689. 

716. 

41. 

AIR 

1961 SC 177; (1961) 1 SCR 


42. AIR 1958 SC 36: 1958 SCR 

43. AIR 1963 SC 531 : (1963) 3 SCR 



518 THE CONSTITUTION OF INDIA [PART XIV 

the purpose of the enquiry was not to take punitive action, including dismissal or removal from 
service if the charge was substantiated. After discussing Ram Narayan Das core**, the 
Court came to the conclusion that “such an enquiry and order consequent upon the report 
made in the enquiry will jipt fall within tl:^principle^^ Ram Narayan Das case**. 

In State of V. P. v. Akbar respondent was a probationer Tehsildar, who was re¬ 

verted back to his substantive post of Naib-Tehsildar on the ground that he had drawn excess 
travelling allowance and had also not so far passed the requisite departmental examination. 
For these lapses on his part, it was further ordered that the respondent was not to be con¬ 
sidered for a period of seven years for promotion, etc., but later, the last order was withdrawn. 
The respondent by a writ petition challenged the validity of the order and pleaded that it 
violated his rights under Article 311 because the reversion was ordered after enquiry and in 
the true sense it was a punishment without hearing. The Supreme Court allowed the appeal 
and held that firstly, a probationer has no right to a pos^eld under probation ; secondly, 
the enquiry was, therefore, unnecessary for reversion ; thirdly, there is no punishment if 
one has no right to a post and the enquiry was done merely for the satisfaction of the depart¬ 
ment in respect of the action proposed ; fourthly, withholding of the order for stopping of the 
promotion by the Governor did not affect the operation of the initial order terminating his 
probation ; and fifthly, because a probationer, in the absence of any rule or notice to the con¬ 
trary, remains on probation even rfter the expiry of the probation period and does not acquire 
any right to hold that post substantively. There was, therefore, lastly no dismissal, removal 
or reduction in rank under Article 311. 

In the decision of State of Putijab v. Sukh Raj*^t the Supreme Court summarized the 
position in regard to the services of a temporary servant or a probationer as below ; 

(а) The services of a temporary servant or a probationer can be terminated under 
the rules of his employment and such termination without anything more would 
not attract the operation of Article 311 of the Constitution. 

(б) The circumstances preceding or attendant on the order of termination of service 
have to be examined in each case, the motive behind it being immaterial. 

(c) If the order visits the public servant with any evil consequences or casts an asper¬ 
sion against his character or integrity, it must be considered to be one by way of 
punishment, no matter whether he was a mere probationer or a temporary servant. 

id) An order of termination of service in unexceptionable form preceded by an enquiry 
launched by the superior authorities only to ascertain whether the public servant 
should be retained in service, does not attract the operation of Article 311 of the 
Constitution. 

(e) If there be a full-scale departmental enquiry envisaged by Article 311, i. e., an 
Enquiry Officer is appointed, a charge-sheet submitted, explanation called for and 
considered, any order of termination of service made (hereafter will attract the 
operation of the said article. 

Reasonable Opportunity.—Before the amendment of Article 311 by the Constitution 
(Fifteenth Amendment) Act, 1963, clause (2) relating to the giving of reasonable opportunity 
to a civil servant laid down that no member of a civil service, etc. shall be d i s miss ed or re¬ 
moved or reduced in rank until he has been given a reasonable opportunity of showing cause 
against the action proposed to be taken in regard to him. In several decisions of the Supreme 
Court the question has arisen, what does the expression ‘'reasonable opportunity** mean ? 


44. AIR 1961 SC 177: (1961) 1 SCR 

606. 

45. AIR 1966 SC 1842; (1966) 3 


S CR 821 

46. AIR 1968 SC 1089: (1968) 3 
SCR 234. 



Art, 311] 


SERVICES UNDER THE UNION AND THE STATES 


519 


The generally accepted view has been that it will be difficult and inexpedient to lay down any 
general rules to decide whether or not an officer charged has had a reasonable opportunity. 

The only general statement that can safely be made in this connection is that before an 
officer is punished by way of dismissal, removal or reduction, (/) an inquiry should have been 
held in accordance with the rules of natural justice and (li) the inquiry should have been 
conducted fairly and properly. 

The amendment made in 1963 has elaborated the content of the reasonable oppor¬ 
tunity besides making it clear that the reasonable opportunity should be given at two stages 
namely ; (0 at the stage of the enquiry and («) when the enquiry has been closed and the 
competent authority has tentatively fixed the punishment. The amendment accepts the 
interpretation of the Supreme Court of the expression ‘reasonable opportunity*. 

Natural Justice.—An enquiry must be conducted in accordance with the principles 
of natural justice. But these principles are not embodied principles. What principle of 
natural justice should be applied depends on the facts and circumstances of that case. All 
that the courts have to see is whether the non-observance of any of those principles in a given 
case is likely to have resulted in deflecting the course of justice.*’ In such an inquiry techni¬ 
calities of criminal law cannot be invoked, though the charges framed against the public servant 
must be held to be proved before any punishment can be imposed on him.** 

As to the rules of natural justice in relation to Article 311(2), Venkataraman 
Aiyar, J. said : 

Stating it broadly and without intending it to be exhaustive, it may be observed 
that rules of natural justice require that a party should have the opportunity of adduc¬ 
ing all relevant evidence on which he relies, that the evidence of the opponent should 
be taken in his presence, and that he should be given the opportunity of cross-examin¬ 
ing the witne.sses examined by that party, and that no materials should be relied on 
against him without his being given an opportunity of explaining them. It is hardly 
necessary to emphasise that the right to cross-examine the witnesses who give evidence 
against him is a very valuable right, and if it appears that effeclive exercise of this right 
has been prevented by the enquiry officer by not giving to the officer relevant docu¬ 
ments to which he is entitled, that inevitably would mean that the inquiry had not been 
held in accordance with the rules of natural justice.** 

In Khem Chatui v. Union of India^'^, the Supreme Court of India has said that reasonable 
opporiuniiy envisaged to the government servant by the provision contained in Article 311(2) 
includes : 

(/) an opportunity to deny his guilt and establish his innocence which he can only 
do if he is told what the charges levelled against him arc and the allegations on which 
such charges are based ; («) an opportunity lo defend himself by cross-examining 
the witnesses produced against him and by examining himself or any other witness 
in support of his defence, and finally {Hi) an opportunity to make his representation as 
to why the proposed punishment should not be inHicicd on him, which he can only do 
if the competent authority, after the enquiry is over and after applying his mind to the 
gravity or othersvise of the charges proved against the government servant tenatively 
proposes to inflict one of the three punishments and communicates the same to the 
government servant. 
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Article 311(2) proviso (c).—In Sardari Lai v. Union of IndUf\ it was held by the 
Sapren.e Court that where the President or the Governor, as the case may be. if satisfied 
makes an order under Article 311(2) proviso (c) that in the interest of the security of the State 

h^sa? removai. dismissal or reduction in rank of an officer. 

Governor is his personal satisfaction. This view has 

^nsth?r™ Singh V. Slate of Punjab" wherein it is stated that wherever the 

Constitution reqi^es the satisfaction of the President or the Governor for the exercise by the 

•“ ".“I® Governor of any power or funetion, the satisfaction required by the Consti- 

of P^sonal satisfaction of the President or the Governor but the satisfaction 

that is saV- f" constitutional sense in the cabinet system of government, 

the r'rli/i* ^1 Council of Ministers on whose aid and advice the President or 

tne Oovernor generally exercises all his powers and functions. 

311(1) and (2) are mandatory.” A dismissal or 

enfili ei " ° clauses is void and inoperative and the aggrieved civil servant is 

entitled to suitable relief at the hands of the Court.** 


He can demand a declaration from the court that the order of dismissal or removal 
IS void and inoi^rative and that he remains a member of the service at the date of the insti¬ 
tution of the suit.” He is also entitled to claim arrears of salary. The rule of English law 
that a civil servant cannot maintain a suit against the Crown for recovery of arrears of pay 

does not prevail in India. It has been negatived by the provisions of the statute law in 
India.** 


*312. All-India services. —(1) Notwithstanding anything in Part Xl, 
if the Council of States has declared by resolution supported by not less than 
two-thirds of the members present and voting that it is necessary or expedient 
in the national interest so to do. Parliament may by law provide for the creation 
of one or more all-India services common to the Union and the States, and, 
subject to the other provisions of this Chapter, regulate the recruitment, and 
the conditions of service of persons appointed, to any such service. 

(2) The services known at the commencement of this Constitution as 
the Indian Administrative Service and the Indian Police Service shall be deemed 
to be services created by Parliament under this article. 

This article empowers Parliament to create new all-India services common to the Union 
and the States. But before Parliament can set up an all-India service, it is necessary that a 
resolution in the Council of States supported by not less than two-thirds of the members 
present and voting should have been passed declaring that it is necessary or expedient in the 
national interest to do so. 

In the circumstances of Article 312 it could not have been the intention of the Consti¬ 
tution that the numerous and varied provisions that have to be made in order to regulate the 
recruitment and the conditions of service of all-India services should be enacted as statute 
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law and nothing should be delegated to the executive authorities. The words used in Article 
312 in the context in which they have been used do not exclude the delegation of power to 
frame rules for regulation of recruitment and the conditions of service of all-India services.*’ 

t[312A. Power of Parliament to vary or revoke conditions of service of 
officers of certain services.—(1) Parliament may by law— 

(a) vary or revoke, whether prospectively or retrospectively, the con¬ 
ditions of service as respects remuneration, leave and pension and 
the rights as respects disciplinary matters of persons who, having 
been appointed bv the Secretary of State or Secretary of State in 
Council to a civil service of the Crown in India before the com¬ 
mencement of this Constitution, continue on and after the com¬ 
mencement of the Constitution (Twenty-eighth Amendment) Act, 
1972, to serve under the Government of India or of a State in any 
service or post ; 

(b) vary or revoke, whether prospectively or retrospectively, the con¬ 
ditions of service as respects pension of persons who, having been 
appointed by the Secretary of State or Secretary of State in 
Council to a civil service of the Crown in India before the com¬ 
mencement of this Constitution, retired or otherwise ceased to be 
in service at any time before the commencement of the Coii'vti- 
tution (Twenty-eighth Amendment) Act, 1972 : 

Provided that in the case of any such person who is holding or has held 
me office of the Chief Justice or other Judge of the Supreme Court or a High 
Court, the Comptroller and Auditor-General of India, the Chairman or other 
member of the Union or a State Public Service Commission or the Chief Elec¬ 
tion Commissioner, nothing in sub-clause (a) or sub-clause (h) shall be cons¬ 
trued as empowering Parliament to vary or revoke, after his appointment 
to such post, the conditions of his service to his disadvantage except in so far 
as such conditions of service are applicable to him by reason of his being a 
person appointed by the Secretary of State or Secretary of State in Council 
to a civil service of the Crown in India. 

(2) Except io the extent provided for by Parliament by law under this 
article, nothing in this article shall affect the power of any legislature or other 
authority under any other provision of this Constitution to regulate the con¬ 
ditions of service of persons referred to in clause (I). 

(3) Neither the Supreme Court nor any other court shall have jurisdic¬ 
tion in— 

(a) any dispute arising out of any provision of, or auy endurscineiii 
on, any covenant, agreement or other similar instrument which 
was entered into or executed by any person referred to in clause 
(I), or arising out of any letter issued to such person, in relation 
to his appointment to any civil service of the Crown in India or 
his continuance in service under the Government of the Dominion 
of India or a Province thereof ; 

(b) any dispute in respect of any right, liability or obligation under 
Article 314 as originally enacted. 


57. D. S. Gartwal v. Stale of Punjab, f by the Constitution {.rwen- 
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(4) The provisions of this article shall have effect notwithstanding any¬ 
thing in Article 314 as originally enacted or in any other provision of this 
Constitution.] 

This Article has been introduced by the Constitution (Twenty-eighth. Amendnient) 
Act, 1972 which also repealed Article 314. The Statement of Objects and Redons stated : 

Article 314 of the Constitution guarantees to persons who were appointed by 
the Secretary of State or Secretary of State in Council to a civil service of the Cro^ 
in India and who continued to serve after the commencement of the Constitution under 
the Government of India or of a State the same conditions of service as respects re¬ 
muneration. leave and pension and the same rights as respects "disciplinary matters 
or rights as similar thereto as changed circumstances may permit, as such persons were 
entitled to immediately before such commencement. The concept of a class of offi^rs 
with immutable conditions of service is incompatible with the chang^ social order. 
It is therefore, considered necessary to amend the Constitution to provide for the dele¬ 
tion’of Article 314 and for the inclusion of a new Article 312A which confers powers 
on Parliament to vary or revoke by law the conditions of service of the officers afore¬ 
said and contains appropriate consequential and incidental provisions. 


313. Transitional provisions.—Until other provision is niade in this 
behalf under this Constitution, all the laws in force immediately before the 

commencement of this Constitution and applicable to any 
any post which continues to exist after the commencement of this Consti¬ 
tution, as an all-India service or as service or post under the Union or a State 
shall continue in force so far as consistent with the provisions of this Consti¬ 
tution. 


314. \Pro\ision for protection of existing officers of certain services^ Rep. 
by the Constitution {Twenty-eighth Amendment) Act, 1972, Section 3 {w.e.J. 

29-8-1972). 


Chapter 11 -Public Service Commissions 

315 Public Service Commissions for the Union and far th® States. 
(1) Subject to the provisions of this article, th^e shall be a Public Service 
Commission for the Union and a Public Service Commission tor each State. 

(2) Two or more States may agree that there shall be one ^blic Service 
Commission lor that group of States, and if a ‘hat effect is ^ssed 

Ks/ Hrincp or where there are two Houses, by each House or tne 

Ka^ure of each of those States, Parliament may by 'fadapter 
ment of a Joint State Public Service Commission (refe^d to in tins Chapter 

as Joint Commission) to serve the needs of those States, 
purposes of the law. 

agree to serve all or any of the needs of the State. 

References in this Constitution to the Union Public Service Uom- 
(5) t^eterences i ^ - Commission shall, unless the context other- 

w/s1‘rrqu7rel bfreferences to the Commission serving the needs 
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of the Union or, as the case may be, the State as respects the particular matter 
in question. 

Public Service Commission.—Provision is made for the establishment of a Union 
Public Service Commission and for State Commissions, but two or more States may agree to 
have a common commission. By agreement of the Governor and the President, the Union 
Commission may act for a State. The members of the State Commission arc to be appointed 
by the Governor ; of the Union, by the President. But one half of the members of every 
Public Service Commission shall be persons who, up to the dates of their respective appoint¬ 
ments, have held office for at least ten years under the Government."®-®* Normally, a member 
shall hold office for a term of six years. But if a member of the Union Commission attains 
the age of sixty-five and of a State Commission, sixty, he shall have to retire though he may 
not have completed the term of six years. The President or the Governor determines the 
conditions of service of the members of the Commission and provides for their staff.®^ To 
ensure impartiality the Chairman of the Union Commission is debarred from further appoint¬ 
ment in India, and the Chairman of a State Commission may only be appointed as Chairman 
of the Union or a State Commission, or as a member of the Union Commission. Members 
other than the Chairman also shall not accept any other appointments except those specified 
in Article 319 clauses (t) and {d)]. 

The Chairman or a member of a Commission may be removed by the President if he is 
adjudged an insolvent, accepts during his term of office any other paid employment, or suffers 
from such infirmity of mind or body as, in the opinion of the President, renders him unfit for 
continuance in office. He may also be removed on ground of misbehaviour, but only if the 
Supreme Court, after an enquiry, recommends the removal on this ground.®* 

The Commission shall conduct examination for appointments to the services, and if 
requested by two or more States, the Union Commission must aid them in the choosing of 
candidates with special qualifications. Normally, they must be consulted in all matters 
relating to methods of recruitment ; on the methods to be followed in making appointments, 
promotions, and transfers ; on the suitability of applicants \ on disciplinary matters affecting 
any per5!on in a civil capacity ; on claims by such a person for payment of costs incurred in 
defending legsl proceedings and for compensation for injuries incurred on duty and the 
amount on such pension. The President and the Go\crnors are empowered to make regula¬ 
tions specifying the matters in which, either generally or in particular circumstances, the 
Commission may not be consulted. No reference need be made to a Public Service Com¬ 
mission on the issue of reservation of posts for backward classes. Scheduled Castes, and 
Scheduled Tribes.®* 

Additional functions may be assigned to the Union Commission by an Act of Parlia¬ 
ment, or in the case of a State Commission by an Act of the State Legislature.®® 

The Union Public Service Commission will present annually to the President a report 
of the work done by the Commission. It shall be the duty of the President to Jay before each 
House of Parliament the report of the Commission, together with a memorandum of the cases 
where the advice of the Commission was not accepted, and the reasons for non-acceptance 
Similar duties are imposed on State Commissions and the heads of State Governments.®® 

The expenses of the Union or State Commission, including salaries, allowances and 
pensions, payable to tne members or staff of the Commission, shall be charged on the Con- 
S 9 lidated Fund of India, or as the case may be, on the Consolidated Fund of the State ®® 
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316. Appointraeot and term of office of members.—(1) The Chairman 
and other members of a Public Service Commission shalJ be appointed, in the 
case of the Union ConTmission or a Joint Commission, by the President, and 
in the case of a State Commission, by the Governor t* State : 

Provided that as nearly as may be one-half of the members of every Public 
Service Commission shall be persons who at the dates of their respective ap¬ 
pointments have held office for at least ten years either under the Government 
of India or under the Government of a State, and in computing the said period 
of ten years any period before the commencement of this Constitution during 
which a person has held office under the Crown in India or under the Govern¬ 
ment of an Indian State shall be included. 


’■[(IA) If the office of the Chairman of the Commission becomes vacant 
t'r it any such Chairman is by reason of absence or for any other reason unable 
to perform the duties of his office, those duties shall, until some person ap¬ 
pointed under clause (1) to the vacant office has entered on the duties thereof 
or, as the case may be, until the Chairman has resumed his duties, be performed 
by such one of the other members of the Commission as the President, in the 
case of the Union Commission or a Joint Commission, and the Governor of the 
Stale in the case of a State Commission, may appoint for the purpose.! 

(2) A member of a Public Service Commission shall hold office for a term 
of six years from the date on which he enters upon his office or until he attains, 
in the case of the Union Commission, the age of sixty-five years, and in the 
case of a State Commission or a Joint Commission, the age of sixty years, 
whichever is earlier : 


Provided that— 

(a) a member of a Public Service Commission may, by writing under 
his hand addressed, in the case of the Union Commission or a 
Joint Commission, to the President, and in the case of a State Com¬ 
mission, to the Governor I* * * of the State, resign his office ; 

(/?) a member of a Public Service Commission may be removed from 
his office in the manner provided in clause (1) or clause (3) of 
Article 317. 


(3) A person who holds office as a member of a Public Service Commission 
shall, on ihe expiration of his term of office, be ineligible for re-appomtment 
to that office. 


In State oj Mysore v. R. V. BidQp^\ a question arose as to the expiration of the cons¬ 
titutionally guaranteed tenure of office of a member of the Public omrmssion, 

who, in the middle of his term, is appointed as its Chairman and claims a fresh six-year spell. 
Or, in other wOrds, does he continue as Chairman only for the remaining peiiod out of his 
initial six-year spell. The Supreme Court held that a member, when appointed as Chairman 
i.i the middle of his term, starts a new six year term subject to 

liiuiion Krishna Iver J explained that while a member and a Chairman of a Pubhc Service 

Con,mission both are members, they hold different offices. The ^ 

under Article 316(2) ‘from the date on which he enters upon his office , w^h m the c^e of 
Chairman appointed as such or originally as member and later elevated as Chairman, begins 
whL he slar^s functioning as Chairman. Reading Article 316(3 , .. follows that an ordm^ 
member when elevated to the higher office of Chairman is not reappointed and does not 
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contraveDe Article 316(2) or (3) even if it be on the full course of six years of the office of 
ordinary member having run out. Article 319 only means that a member on .ceasing to hold 
office as such, as a result of his six-year term expiring, shall be eligible for appointment as 
Chairman of the same Commission. There is no contravention of Article 316(3) which 
prevents reappointment to the same office. 

317. Removal and suspension of a member of a Public Service Commis¬ 
sion.—(1) Subject to the provisions of clause (3), the Chairman or any other 
member of a Public Service Commission shall only be removed from his office 
by order of the President on the ground of misbehaviour after the Supreme 
Court, on reference being made to it by the President, has. on intjuiry held 
in accordance with the procedure prescribed in that behalf under Article 145, 
reported that the Chairman or such other member, as ilie case may be, ought 
on any such ground to be removed. 

(2) The President, in the case of the Union Commission or a Joint-Com¬ 
mission, and the Governor f* * case of a State Commission, may 

suspend from office the Chairman or any other member of the Commission 
in respect of whom a reference has been made to the Supreme Court under 
clause (1) until the President has passed orders on receipt of the report of the 
Supreme Court on such reference. 

(3) Notwithstanding anything in clause (1), the President may by order 
remove from office the Chairman or any other member of a Public Servic-' 
Commission if the Chairman or such other member, as the case may be,— 

(a) is adjudged an insolvent ; or 

(^>) engages during his term of office in any paid employment outside 
the duties of his office ; or 

1 

(c) is, in the opinion of the President, unfit to continue in office by 
reason of infirmity of mind or body. 

(4) If the Chairman or any other member of a Public Service Commission 
is or becomes in any way concerned or interested in any contract or agreement 
made by or on behalf of the Government of India or the Government of a 
State or participates in any way in the profit thereof or in any benefit or emolu¬ 
ment arising therefrom otherwise than as a member and in common with the 
other members of an incorporated company, he shall, for the purposes of 
clause (1), be deemed to be guilty of misbehaviour. 

318. Power to make regulations as to conditions of service of members 
and staflF of the Commission.—In the case of the Union Commission or a Joint 
Commission, the President and, in the case of a State Commission, the 
Governor f* * * of the State may by regulations— 

(a) determine the number of members of the Commission and their 
conditions of service ; and 

(/j) make provision with respect to the number of members of the staff 
of the Commission and their conditions of service : 


Provided that the conditions of service of a member of a Public Service 
Commission shall not be varied to his disadvantage after his appointment. 

319. Prohibition as to the holding of offices by members of Commission 
on ceasing to be such members.—On ceasing to hold office— 

(a) the Chairman of the Union Public Service Commission shall be 

f The words “or Rajpramukh” Amendment) Act, 1956, S. 29 and Sch. 
omitled hy Constitution (Seventh 
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ineligible for further employment either under the Government 
of India or under the Government of a State ; 

{b') the Chairman of a State Public Service Commission shall be eligible 
for appointment as the Chairman or any other member of the 
Union Public Service Commission or as the Chairman of any other 
State Public Service Commission, but not for any other employ¬ 
ment either under the Government of India or under the Govern¬ 
ment of a State ; 

(c) a member other than the Chairman of the Union Public Service 
Commission shall be eligible for appointment as the Chairman 
of the Union Public Service Commission or as the Chairman of a 
State Public Service Commission, but not for any other employ¬ 
ment either under the Government of India or under the Govern¬ 
ment of a State ; 


(d) a member other than the Chairman of a State Public Service Com¬ 
mission shall be eligible for appointment as the Chairman or any 
other member of the Union Public Service Commission or as the 
Chairman of that or any other State Public Service Commission, 
but not for any other employment either under the Government 
of India or under the Government of a State. 


320 Functions of Public Service Commissions.—CO It shall be the duty 
of the Union and the State Public Service Commissions to conduct examinations 
for appointments to the services of the Union and the services of the State 

respectively. 

(2) It shall also be the duty of the Union Public Service Commission, if 
requested by any two or more States so to do, to assist those States in framing 
and operating schemes of joint recruitment for any services for which candidates 
possessing special qualifications are required. 

(3) The Union Public Service Commission or the State Public Service 
Commission, as the case may be, shall be consulted— 

(а) on all matters relating to methods of recruitment to civil services 
and for civil posts ; 

(б) on the principles to be followed in making appointments to civil 
services and posts and in making promotions and transfers from 
one service to another and on the suitability of candidates for such 
appointments, promotions or transfers ; 

(c) on all disciplinary matters affecting a person serving under the 
Government of India or the Government of a State m a civil capacity, 
including memorials or petitions relating to such matters ; 

id) on any claim by or in respect of a person who is serving or has 
^ served under the Government of India or the Government of a 
State or under the Crown in India or under the Government of 
an Indian State, in a civil capacity, that any costs incurred by him 
in dXnding legal proceedings instituted against him in respect 
of acts doni or purporting to be done in the execution of his duty 
should be paid out of the Consolidated Fund of India, or, as the case 
may be, out of the Consolidated Fund of the State , 

(e) on any claim for the award of a pension in respect of injuries sus- 
^ talne^hy a person while serving under the Government of India 
or the Government of a State or under the Crown in India or under 
the Government of an Indian State, in a civil capacity, and any 
question as to the amount of any such award, and it shall be the 
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duty of a Public Service Commission to advise on any matter so 
referred to them and on any other matter which the President, or, 
as the case may be, the Governor f* * of the State, may 
refer to them : 


Provided that the President as respects the all-India services and also as 
respects other services and posts in connection with the affairs of the Union, 
and the Governor t* * as respects other services and posts in connection 
with the affairs of a State, may make regulations specifying the matters in 
which either generally, or in any particular class of case or in any particular 
circumstances, it shall not be necessary for a Public Service Commission to be 
consulted. 

(4) Nothing in clause (3) shall require a Public Service Commission to 
be consulted as respects the manner in which any provision referred to in clause 
(4) of Article 16 may be made or as respects the manner in which effect may 
be given to the provisions of Article 335. 

(5) All regulations made under the proviso to clause (3) by the President 

or the Governor * * of a State shall be laid for not less than fourteen 

days before each House of Parliament or the House or each House of the 
Legislature of the State, as the case may be, as soon as possible after they are 
made, and shall be subject to such modifications, whether by way of repeal 
or amendment, as both Houses of Parliament or the House or both Houses of 
the Legislature of the State may make during the session in which they are 
so laid. 


It has been held by the Supreme Court that the words “shall be consulted" in clause 
(3) of Article 320 are not to be construed as mandatory and accordingly in the absence of con¬ 
sultation the action of the Government under any of the sub-clauses of clause (3) shall not 
be null and void.®® 

Both on the ground that Article 320(3)(c) would be contrary to the implication of 
Article 229 and on the ground that me language thereof is not applicable to the High Court 
staff, it can be said that for the dismissal of a member of staff by the Chief Justice, prior 
consultation with the Public Service Commission is not necessary.®® 


321. Power to extend functions of Public Service Commissions.—An 

Act 'made by Parliament or, as the case may be, the Legislature of a State 
may provide for the exercise of additional functions by the Union Public Service 
Commission or the State Public Service Commission as respects the services 
of the Union or the State and also as respects the service.s of any local authority 
or other body corporate constituted by law or of any public institution. 

322. Expenses of Public Service Commissions.—The expenses of the 
Union or a State Public Service Commission, including any salaries, allowances 
and pensions payable to or in respect of the members or staff of the Commission, 
shall be charged on the Consolidated Fund of India or, as the case may be, 
the Consolidated Fund of the State. 


323. Reports of Public Service Commissions.—(1) it shall be the duty of the 
Union Commission to present annually to the President a report as to the 


•j- The words “or Rajpramukh” 

nmitted by the Constitution (Seventh 

Arn^ndment) .Act. 1956, S 29_and Sch 

'*■ The words * or Rajpramukh, as 

the case may be" omitud by S. 29 and 

Sch., ibid. ^ c ■ . 

68. •S’/ti/e of U. P. v. M. Sriuasiaift, 


AIR 1957 SC 912 : 1958 SCR 53: 
Chalurvedi v. State of M. P., (1969) 
240. 


; R. P. 

2 see 


69. P. K. Bose v. Chief Justice of Cal¬ 
cutta High Court, .AIR 1936 50 285,291; 
(1955) 2 SCR 1331. 



528 


THE CONSTITUTION OF INDIA 


[Part XV 


work done by the Commission and on receipt of such report the President shall 
cause a copy thereof together with a memorandum explaining, as respects 
the cases, if any, where the advice of the Commission was not accepted, the 
reasons for such non-acceptance to be., laid before each House of Parliament. 

(2) It shall Ijre the duty of a State Commission to present annually to the 
Governor t* * * of the State a report as to the work done by the Com¬ 

mission, and it shall be the duty of a Joint Commission to present annually 
to the Governor f * * * of each of the States the needs of which are 

served by the Joint Commission a report as to the work done by the Commis¬ 
sion in relation to that State, and in either case the Governor +* * ♦ shall, 

on receipt of such report, cause a copy thereof together with a memorandum 
explaining, as respects the cases, if any, where the advice of the Commission 
was not accepted, the reasons for such non-acceptance to be laid before the 
Legislature of the State. 


PART XV 

ELECTIONS 

*324, Superintendence, direction and control of elections to be vested in 
an Election Commission.—(1) The superintendence, direction and control of the 
preparation of the electoral rolls for, and the conduct of, all elections to Parlia¬ 
ment and to the Legislature of every State and of elections to the offices of 
President and Vice-President held under this Constitution §* * * shall be 

vested in a Commission (referred to in this Constitution as the Election Com¬ 
mission). 

(2) The Election Commission shall consist of the Chief Election Com¬ 
missioner and such number of other Election Commissioners, if any, as the 
President may from time to time fix and the appointment of the Chief Election 
Commissioner and other Election Commissioners shall, subject to the provisions 
of any law made in that behalf by Parliament, be made by the President. 

(3) When any other Election Commissioner is so appointed the Chief 
Election Commissioner shall act as the Chairman of the Election Commission. 

(4) Before each general election to the House of the People and to the 
Legislative Assembly of each State, and before the first general election and 
thereafter before each biennial election to the Legislative Council of each State 
having such Council, the President may also appoint after consultation with 
the Election Commission such Regional Commissioners as he may consider 
necessary to assist the Election Commission in the performance of the functions 
conferred on the Commission by clause (1). 

(5) Subject to the provisions of any law made by Parliament, the conditions 
of service and tenure of office of the Election Commissioners and the Regional 
Commissioners shall be such as the President may by rule determine : 


t The words “or Rajpramukh** 
omitted bv the Constitution (Seventh 
Amendiueut) Act, 1956, S. 29 and Sch. 

+ The words “or Rajpramukh, as 
ihc case iiiay be” omitted by S. 29 and Sch., 

' ♦ In cl. (i) of Art. 324. the rc- 

fcrciicc to the Constitution shall, m /e- 
laiion to elections to either House of the 
l.efaiislainre of Jamnm and Kashmir, be 


construed as a reference to the Consti¬ 
tution of Jammu and Kashmir. 

§ The words “including the ap¬ 
pointment of election tribunals for the deci¬ 
sion of doubts and disputes arising out 
out of or in connection with elections to 
Parliament and to the Legislatures of 
States” omitted by the Constitution (Nine¬ 
teenth Amendment) Act, 1966, S. 2. 
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Provided that the Chief Election Commissioner shall not be removed 
office exceot in like manner and on the like grounds as a Judge of 
Ae S^prem® Court ^nd the conditions of service of the Chief Election Com¬ 
missioner shall not be varied to his disadvantage after his appointment : 

Provided further that any other Election Commissioner or a Regional 
Commissioner shall not be removed from office except on the recommendation 
of the Chief Election Commissioner. 

(6) The President, or the Governor t* * *, of a State, stoll, when 

reauested by the Election Commission, make available to the Election Com¬ 
mission or to a Regional Commissioner such staff as may be necessary for the 
discharge of the functions conferred on the Election Commission 

by clause (1). 

Amcodment.— By the Constitution (Nineteenth Amendmeot) 
in clause (1) “including the appointment of election tribunals for the deasion of d :>ubts and 
A- out of or in connection with elections to Parliament and to the Legislatures 

of sJl^^have been deleted. The effect of the amendment is that the jurisdiction of the 
election tribunals which hitherto were made exclusively competent to decide election disputes 
h^n taken away. It is now vested in the High Courts.^-” 

ElecttoD Commission.—The Committee on Fundamental Rights had recommended that 
the independence of election should be regarded as a fundamental right of every citizen. T e 
^ * wnt Is^mblv agreed with the view of the Committee that the question of fair elections 

it was no. in favour of embodying a right lo Iha. eff^l 

* Thlnier ^ling vrith the Fundamental Rights. In pursuance of Ihe decK.on of the 
Hous;, th/Draftfn" « removed .he matter from the category of Fundamental 

Rights and put it in a separate part. 

Clause (2) describes the constitution of Election Commission. It sh^l consist of a Chief 

CiauM UJ Election Commissioners as the President may from 

Election Commissioners shall be appointed by the President of the Union. 
Hifferr mode ^appointment can be prescribed by Parliament^ Clause (3) lays down 
rtat the Chief Election Commissioner shall act as the Chairman of the Elect.on Commiss.on, 
Clause (4) empowers the President to appoint Regional Commissioners to assist the Election 
?ommi Sion in its functions. Clause (5) enacts that the ^«.den. shall determine the condt- 
U^s oTservice and tenure of office of members of the Elect.on Conuntsston. 

The proviso to clause (5) lays down that the Chief Election Commissioner shall not 
be liable to be removed except in the same manner as a judge of the Supreme Court. 

Functions of Election Commission.—The Election Commission performs the following 
functions : 

m the superintendence, direction and control of the preparation of the electoral 
rolls for all elections to Parliament and to the State Legislatures and office of the 

President and the Vice-President ; 

(II) conduct of all the above-mentioned elections ; and 

( advising the President on the question of disqualification of any member of Parlia- 
ment or advising the Governor on the question of disqualification of a member 

of a State Legislature. 



+ The words “or Rajpramukh“ 
hi the Constitution (Seventh 


Am‘“ndm‘’c''nt)‘Act. iTsS, S. 29 andSch. 


70-71. The Representation of the 
People (Amendment) Act, 1966, Section 41. 
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In connection with this article, the Chairman of the Drafting Co; 
said’* : 


HIM 


ittee. Dr. Ambedkar 


Clause (2) says that there shall be a Chief Election Commissioner and such other 
Election Commissioners as the President may, from time to time, appoint. There were 
two alternatives before the Drafting Committee, namely, either to have a pcribanent 
body consisting of four or five members of the Election Commission who would con¬ 
tinue in office throughout without any break, or to permit the President to have an 
ad hoc body appointed at the time when there is an election on the anvil. The Com¬ 
mittee has steered a middle course. What the Drafting Committee proposes by clause 
(2) is to have permanently in office one man called the Chief Election Commissioner, 
so that the skeleton machinery would always be available. Elections no doubt will 
generally take place at the end of five years ; but there is this question, namely that a 
bye-election may take place at any time. The Assembly may bo dissolved before its 
period of five years has expired. Consequently, the electoral rolls will have to be kept 
up-to-date all the time so that the new election may take place without any difficulty. 
It was, therefore, felt that having regard to these exigencies, it would be sufficient if there 
was permanently in session one officer to be called the Chief Election Commissioner, while 
when the elections are coming up, the President may further add to the machinery by 
appointing other members to the Election Commission. 

Now, Sir, the original proposal unde** Article 289’* was that there should be one 
Commission to deal with the elections to the. Central Legislature, both the Upper and 
the Lower House, and there should be a separate Election Commission for each province 
and each State, to be appointed by the Governor or the Ruler of the State. Comparing 
that with the present Article 289. there is, undoubtedly, a radical change. This article 
proposes to centralise the election machinery in the hands of a single Commission to 
be assisted by regional Commissioners, not working under the provincial Government 
but working under the superintendence and control of the Central Election Commission. 
As I said, this is undoubtedly a radical change. But, this change has become necessary 
because today we find that in some of the provinces of India, the population is a mixture. 
There are what may be called original inhabitants, so to say. the native people of a 
particular province. Along with them, there are other people residing there, who are 
cither racially, linguistically or culturally different from the dominant people who are 
the occupants of the particular Province. It has been brought to the notice both of the 
Drafting Committee as well as of the Central Government that in these provinces the 
executive Government is instructing or managing things in such a manner that those 
people who do not belong to them, either racially, culturally or linguistically are being 
excluded from being brought on the electoral rolls. The House will realise that franchise 
is a most fundamental thing in a democracy. No person who is entitled to be brought 
into the electoral rolls on the grounds which we have already mentioned in our Consti¬ 
tution, namely, an adult of 21 years of age, should be excluded merely as a result of the 
prejudice of a local Government, or the whim of an officer. That would cut at the very 
root of democratic Government. In order, therefore, to prevent injustice being done 
by provincial Governments to people other than those who belong to the province 
racially, linguistically and culturally, it is felt desirable to depart from the original pro¬ 
posal of having a separate Election Commission for each province under the guidance 
of the Governor and the local Government. Therefore this new change has been 
brought about, namely, that the whole of the election machinery should be in the hands 
of a Central Election Commission which alone would be entitled to issue directives to 
returning officers, polling officers and others engaged in the preparation and revwion o 
electoral rolls so that no injustice may be done to any citizen in India, who under this 
Constitution is entitled to be brought on the electoral rolls. That alone is, if I may say 


72. Constiitunt Assembly Debates^ Vol. 
VII, pp. 905-7. 


73. Art. 324. 
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so, a radical and fundamental departure from the existing provisions of the Draft Cons¬ 
titution. 

So far as clause (3)’* is concerned, we have left the matter to the President to 
determine the conditions of service and the tenure of office of the meml^rs of the Election 
Commission, subject to one or two conditions, that the Chief Election Commissioner 
shall not be liable to be removed except in the same manner as a Judge of the Supreme 
Court If the object of this House is that all matters relating to elections should be 
outside the control of the Executive Government of the day. it is absolutely necessary 
that the new machinery which we are setting up. namely, the Election Commission 
should be irremovable by the Executive by a mere fiat. We have, therefore, given the 
Chief Election Commissioner the same status so far as removability is concerned as we 
have given to the Judge of the Supreme Court. We, of course, do not propose to give 
the same status to the other members of the Commission. We have left the matter to the 
President as to the circumstances under which he would deem fit to remove any other 
member of the Election Commission, subject to one condition that the Chief Election 
Commissioner must recommend that the removal is just and proper. 


The Committee on Fundamental Rights had recommended to guarantee to every citizen 
not below 21 years of age the right to vote at any election to the Legislature of the Union or 
the State subject to such disQualifications on the ground of mental incapacity, corrupt practice, 
crime, or non-residence within the constituency, as may be required, by or under the law. 
The recommendation of the Committee has been given effect to in this part of the Consti¬ 
tution. Article 326 establishes adult suffrage in India. Every adult citizen (i. e., a person 
who has attained the age of 21 years), apart from certain disqualifications, has the right to 
vote at the elections to the House of the People and to the Legislative Assembly provided 
that he gets himself registered as voter in electoral rolls in accordance with law.’* 

Disqualifications may be prescribed by law on ground of non-residence, unsoundness 
of mind, crime, or corrupt or illegal practice.’* 

*325. No person to be ineligible for inclusion in, or to claim to be included 
in a special, electoral roll on grounds of religion, race, caste or sex.—There shall 
be one general electoral roll for every territorial constituency for election to 
either House of Parliament or either House of the Legislature of a State and 
no person shall be ineligible for inclusion in any such roll or claim to be in¬ 
cluded in any special electoral roll for any such constituency on grounds only 
of religion, race, caste, sex or any of them. 

*326. Elections to the House of the People and to the Legislative Assemblies 
of States to be on the basis of adult suffrage.—The elections to the House of 
the People and to the Legislative Assembly of every State shall be on the basis 
of adult suffrage ; that is to say, every person who is a citizen of India and 
who is not less than twenty-one years of age on such date as may be fixed in 
that behalf by or under any law made by the appropriate Legislature and is not 
otherwise disqualified under this Constitution or any law made by the appro¬ 
priate Legislature on the ground of non-residence, unsoundness of mind, crime 
or corrupt or illegal practice, shall be entitled to be registered as a voter at any 
such election. 


74. Clause (5) of the present article. 

75. KoUsam v. S. M. Patnaik, AIR 
1954 Ori 87. 

76. S*e Representation of the People 
Acts, 1050 and 1951. 


* In its application to the State of 
Jammu and Kashmir, in Arts. 325 and 
326, the reference to a State shall be 
construed as not including a reference to 
the State of Jammu and Kashmir. 
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Adult Suffrage.—This article establishes adult suffrage for elections to the House of 
the People (Lok Sabha) and' to the Legislative Assembly of every State. Every citizen who 
IS not less than twenty-one years of age, provided he is not otherwise disqualified, has a 
right to be registered as a voter. 


*327. Potver of Parliament to make provision with respect to elections to 

Legislatures.—Subject to the provisions of this Constitution, Parliament may 
from time to time by law make provision with respect to all matters relating to, 
or in connection with, elections to either House of Parliament or to the House 
or either House of the Legislature of a State including the preparation of elec¬ 
toral rolls, the delimitation of constituencies and all other matters necessary 
for securing the due constitution of such House or Houses. 

Article 327 contemplates legislation by Parliament with respect to all matters relating 
to or in connection with election to either House of Parliament or to the State l-egislatur^ 
including laws relating to the preparation of electoral rolls and the delimitation of consti¬ 
tuencies or other connected matters. The subsequent article describes the powers of the 
State Legislatures in matters of elections. In exercise of the power conferred by this article 
the Indian Parliament has enacted the Representation of the People Acts, 1950 and 1951. 


The preamble to the Delimitation Commission Act, 1962 shows that it is an Act to 
provide for the readjustment of the allocation of seals in the House of the People to the States, 
the total number of seats in the Legislative Assembly of each State, the division of ^ch State 
into territorial constituencies for elections to the House of the Legislative 

Assemblies of the States and for matters connected therewith. Article 82 o^y for^hadows 
that readjustments may be necessary upon completion of each census, but ^ticle 327 gives 
power to Parliament to make elaborate provision for such readjustment includmg dclimitotion 
of constituencies and all other matters connected therewith as also elections to either House 

of Parliament.” 


In Sadig AH v. Election Commissions^ the Supreme Court upheld the aUolment of the 
symbol “Two bullocks and a Yoke on” to one of the factions of the Indian National Congress 
as decided by the Election Commission. It was observed that the Commission is an authority 
created by the Constitution, and according to Article 321, the superintendence, direction and 
control of electoral rolls for and the conduct of elections to Parliament and State Legislatures 
and of elections to the oOice of the President and Vice-President shaU be vested in the Com- 
mission. The power to allot election symbols has thus been vested m the Com^sion. 
Further the words “subject to the provisions of this Constitution” in Article 327 indicate 
that anv law made by Parliament in exercise of power conferred by Article 327 would be 
subject to other provisions of the Constitution including‘Article 324. It, therefore, cannot 
be said that when the Commission issues a direction, it does so not on its own behalf but as 

delegate of some other authority. 


t328. Power of Legislature of a State to make provision with respect to 

elections to such Legislature.— Subject to the provisions of this Constitution 

and in so far as provision in that behalf is not made by Parliament the I^gis- 
ana in so la h . j make provision with respect 

iTIn matter rdaTng r conn™^^ with, the elections to the House 

electoral roUs ltd 111 otbtr matters necessary for securing the due constitution 
of such House or Houses. 


• In its application to 

Reference to a State shall be ^ 

not including a reference to the State ol 


Commission, AIR 1967 SC 669, 671 : (1967) 
I SCR 400. 

78. AIR 1972 SC 187, 201-202 : 
(1972) 2 SCR 318. 

■f Art. 328 shall not apply to the 
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Tn the field unoccupied by Central legislation, the State Legislatures are given power 
to make laws with respect to all matters relating to. or in connection with the elections to 
tL House or either House of the State Legislature including the preparation of electoral rolls 
lud airothcr mauers necessary for securing the due constitution of each House or Houses. 


*329. Bar to interference by courts in electoral matters.—Notwithstanding 
anything in this Constitution 

(n\ the vaUdity of any law relating to the delimitation of constituencies 
^ ^ nr the allotment of seats to such constituencies, made or purporting 
to be made under Article 327 or Article 328. shaU not be called in 

question in any court ; 

no election to either House of ParUament or to the House or either 
^ ^ House of the Legislature of a State shaU be called m question except 
bv an election petition presented to such authority and m such 
manner as may be provided for by or under any law made by the 

appropriate Legislature. 

Clause (a) enacts that laws relating to deUmitation of constituencies or the allotment 
of seats cannot be challenged in a court of law. 


Clause (6) excludes the jurisdiction of the civil courts to entertain any matter relating to 
election disputes. Elections can be challenged only in the manner laid down in law made by 
thA annrrtoriate Lesislature. In pursuance of clause (6) of Article 329, Parliament has enacted 
he Represent, ion^of^^^^^^^ !«>■ ^-t VI of the Act deals with cation dispute. 

Section petitions are triable by High Courts, the constitution whereof is described in the 
Retesenfation of the People (Amendment) Act. 1966. No other court may decide election 


disputes. 

The word ••election" has been used in Part XV and also in this article of the Consti¬ 
tution in the wide sense, that is to say. to connote the entire procedure to be pue through 
t^remru a candidate to the Legislature.’* Rejection or acceptance of nommation paper 

is included in the term ‘election*.*® 


In Durga Shankar v. Raghuraj Singh^\ the Supreme Court said : 

The non obstante clause vsith which Article 329 of the Constitution begins. . .. 
debars us as it debars any uihcr court in the land, to entertain a suit or proceeding 
calling in question any election to Parliament or the Slate Legislature. . . - the proceedings 
have to be initiated by an election petition and in such manner as may be provided 


by a statute. 

As noted under Article 324, the jurisdiction of election tribunals which hitherto were 
mnelent to decide election disputes has been abolished. In their place, the High Courts 
u decide election disputes. The purpose for which these tribunals were set up was to get 
T t on disputes expeditiously decided. But. in the course of lime, in several decisions the 
Courts and the Supreme Court was approached and they granted remedies as against 
decisions of the election tribunals by virtue of power conferred on them under Articles 
n6” 2'’6” and 32** of the Constitution. Parliament, therefore, fell, as a sequel to the 
^ ’d nterpretalion, that to retain the election tribunals now onwards would be lo perpe- 
te'the unnecess^ duplication or triplication, making election proceedings dilatory. U is 


• In its application to the State of 
latnmu and Kashmir, in Art. 329, the 
reference to a State shall be construed as 
not including a reference to the Stye of 

Tammu and Kashmir and the words and 
fit^rTs “or Article 328“ shall be omitted. 

® IQ N P. Ponnuswami v. Returning 
Officer: Ncmakkal. MK 1952 SC G4 : 1952 
SCR 218. 
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81. AIR 1954 SC 520, 522 : (1955) 1 
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82. Durga Shankar v. Raghuraj Singh, 
AIR 195-1 SG 520: (1955) 1 SCR 267. 

83. Hari Vishpuv. Ahmad Ishaque, AIR 
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84. Durga Shankar v. Raghuraj Singh, 
AIR 1954 SC 520: (1955) 1 SCR 267. 
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with this view that the Nineteenth Amendment has withdrawn the power from the Election 
Commission to set up election tribunals. 


PART XVI 

SPECIAL PROVISIONS RELATING TO 

CERTAIN CLASSES 

"^330. Reservation of seats for Scheduled Castes and Scheduled Tribes 
in the House of the People.—(1) Seats shall be reserved in the House of the 
People for— 

{a) the Scheduled Castes ; 

{b) the Scheduled Tribes flexcept the Scheduled Tribes— 

(i) in the tribal areas of Assam ; 

(/f) in Nagaland : 

(Hi) in Meghalaya ; 

(iv) in Arunachal Pradesh ; and 
(v) in Mizoram ; and] : 

(c) the Scheduled Tribes in the autonomous districts of Assam. 

(2) The number of seats reserved in any State J[or Union territory] for 
the Scheduled Castes or the Scheduled Tribes under clause (1) shall bear, as 
nearly as may be, the same proportion to the total number of seats allotted 
to that State t[or Union territory] in the House of the People as the population 
of the Scheduled Castes in the State J[or Union territory] or of the Scheduled 
Tribes in the State J[or Union territory] or part of the State J[or Union terri¬ 
tory], as the case may be, in respect of which seats are so reserved, bears to the 
total population of the State J[or Union territory]. 

§[(3) Notwithstanding anything contained in clause (2) the number of 
seats reserved in the House of the People for the Scheduled Tribes in the auto¬ 
nomous districts of Assam shall bear to the total number of seats allotted to 
that State a proportion not less than the population of the Scheduled Tribes 
in the said autonomous districts bears to the total population of the State.] 

Earlier, Section 2 of the Constitution (Twenty-third Amendment) Act, 1969, excluded 
the application of Article 330 to the tribal areas in Nagaland. This exception is now ex¬ 
tended by Section 3 of the Constitution (Thirty-First Amendment) Act, 1973, to Meghalaya, 
Arunachal Pradesh and Mizoram, which are also predominantly tribal areas. The same 
Amendment Act has also inserted a new clause (3) to Article 330 which provides that the 
number of seats reserved in the House of the People for the Scheduled Tribes in the auto¬ 
nomous district of Assam, should bear to the total number of seats allotted to that State 
a proportion not less than the population of the Scheduled Tribes in the said autonomous 
districts bears to the population of the State. But this amendment does not disturb the 
existing representation in the House of the People until its dissolution. 

It is obvious that the reservation of seats as specified in Article 330 is intended to 
guarantee a minimum number of seats to the Scheduled Castes and Scheduled Tribes. There¬ 
fore, if members of the said castes and tribes secure additional seats by election to general 


* In its application to the State of 
Jammu and Kashmir, in .Art. 330, re¬ 
ferences to the “Scheduled Tribes’* shall 
be oi*ntUd. 

+ Subs, by the Constitxilion (Thirty- 
lirst Amendment) Act, 1973, S. 3. The 
original clause was earlier substituted by the 


Constitution (Twenty-third Amendment) 
Act, 1969. 

$ Ins. by the Consitution (Seventh 
Amendment) Act, 1956, S. 29 and Sch. 

§ Ins. by the Constitution (Thirty- 
first) Amendment Act, 1973, S. 3. 
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unreserved seats there would be no repugnancy at all. For elections to the House of the 
People even from a double member constituency where one seat is reserved for the members 
of the Scheduled Tribes, though the Constitution affords necessary protection to the members 
of the Scheduled Tribes, it deliberately refused to adopt the system of separate electorates. 
The claim of eligibility for the reserved seat does not exclude the claim for the general seat. 
It is an additional claim. Both the claims have to be decided on the basis that there is one 
election from the double member constituency.®* 

*331. ReprescDtatioo of the Anglo*lodian community in the House of the 
People.—Notwithstanding anything in Article 81, the President may, if he is 
of opinion that the Anglo-Indian community is not adequately represented 
in the House of the People, nominate not more than two members of the com¬ 
munity to the House of the People. 

*332. Reservation of seats for Scheduled Castes and Scheduled Tribes 
in the Legislative Assemblies of the States.—(1) Seats shall be reserved for the 
Scheduled Castes and the Scheduled Tribes, t[except the Scheduled Tribes in 
the tribal areas of Assam and-^in Nagaland and Meghalaya], in the Legislative 
Assembly of every State J* * *. 

(2) Seats shall be reserved also for the autonomous districts in the Legis¬ 
lative Assembly of the Stale of Assam. 

(3) The number of scats reserved for the Scheduled Castes or the Scheduled 
Tribes in the Legislative Assembly of any State under clause (1) shall bear, as 
nearly as may be, the same proportion to the total number of seats in the 
Assembly as the population of the Scheduled Castes in the State or of the 
Scheduled Tribes in the State or part of the State, as the case may be, in respect 
of which seats are so reserved, bears to the total population of the State. 

(4) The number of seats reserved for an autonomous district in the Legis¬ 
lative Assembly of the State of Assam shall bear to the total number of seats 
in that Assembly a proportion not less than the population of the district bears 
lo the total population of the State. 

(5) The constituencies for the seats reserved for any autonomous district 
of Assam shall not comprise any area outside that district §**’*= 

(6) No person who is not a member of a Scheduled Tribe of any auto¬ 
nomous district of the State of Assam shall be eligible for election to the Legis¬ 
lative Assembly of the State from any constituency of that district §* * *. 

By Section 4 of the Constitution (Thirty-First Amendment) Act, 1973, in clause (2) 
of Article 332 the words “and in Nagaland’* have been substituted by the words “and in 
Nagaland and Meghalaya** so as to do away with the reservation of seats for the Scheduled 
Castes and Scheduled Tribes in the Legislative Assembly of Meghalaya. But this amendment 
does not disturb the existing representation in the Legislative Assembly of Meghalaya until 
its dissolution. 

What is the effect on the caste if a person of the Scheduled Caste adopts another religion, 
.lamely, Buddhism ? It has been held in Punja Rao v. D. P. Meshram**, that regardless 


85. V. V. Ciri V. D. Suri Dora, AIR 
1959 SC 1318, 1325, 1326: (1960) 1 SCR 
♦26. 

• Arts. 331 and 332 shall not apply 
to the Stale of Jammu and Ka-shmir. 

I Subs. by the Constitution 
(Thirty-6rst Amendment) Act, 1973, S. 4 
tor what was earlier substituted by the 
Constitution (Twenty-third Amendment) 
Act, 1969. 

J The words and letters “specified 


in Part A or Part B of the First Schedule’’ 
omitted by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 at.d Sch. 

§ Certain words omitted by the 
North Eastern Areas (Reorganisation) 
Act, 1971 (81 of 1971), S. 71 (w. e. f. 
21-1-1972.) 

86. AIR 1965 SC 1179: (1965)1 SCR 
849. But sec Canpat v. Presiding Officer, 
(1975) 1 see 589. 
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R Strict compliance to formalities for conversion from a Scheduled Chste to 

uddhism were not observed, such a person must be deemed to have been obliterated from 

he President s Order of 1950, inasmuch as the Order contemplates that for treating a person 

s belonging to a Scheduled Caste, he must be one who professes either Hindu or Sikh religion. 

i^d. therefore, m accordance with the maxim expressio unius esr exclusio alterius, since these 

wo Tensions were specially mentioned, the plea that under Article 25 Hindu religion included 
also Duddhisra, cannot be accepted. 

A Pepr^entatioD of the Anglo-Indian community in the Legislative 

+ * State.—Notwithstanding anything in Article 170, the Governor 

T ot a State may, if he is of opinion that the Anglo-Indian community 

needs representation m the Legislative Assembly of the State and is not ade- 
th^therein, ^[nominate one member of that community to 


§334. Reservation of seats and special representation to cease after §§[thirty 
yearsj.—Notwithstanding anything in the foregoing provisions of this Part, 
the provisions of this Constitution relating to— 

(a) the reservation of seats for the Scheduled Castes and the Scheduled 
Tribes in the House of the People and in the Legislative Assemblies 
of the Stales ; and 

(b) the representation of the Anglo-Indian community in the House 
of the People and in the Legislative Assemblies of the States by 
nomination. 


shall cease to have effect on the expiration of a period of §§[thirty yearsj from 
the commencement of this Constitution : 

Provided that nothing in this article shall affect any representation in 
the House of the People or in the Legislative Assembly of a State until the 
dissolution of the then existing House or Assembly, as the case may be. 


§335. Claims of Scheduled Castes and Scheduled Tribes to services and 
posts.—The claims of the members of the Scheduled Castes and the Scheduled 
7 ribes shall be taken into consideration, consistently with the maintenance 
of efficiency of administration, in the maldng of appointments to services and 
posts in connection with the affairs of the Union or of a State. 

There is nothing in this article which confers a right on the Backward Classes for re¬ 
servation of appointments in services.*’ 


"^336. Special provision for Anglo-Indian co mmuni ty in certain services.— 
(1) During the first two years after the commencement of this Constitution, 
appointments of members of the Anglo-Indian community to posts in the 
railway, customs, postal and telegraph services of the Union shall be made 
on the same basis as immediately before the fifteenth day of August, 1947. 


* Arts. 333 and 336 shall not apply 
to the State of Jammu and Kashmir. 

t rhe words “or Rajpramukh" 
omitted by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Sch. 

X Subs, by the Constitution (Twen¬ 
ty-third Amendment) Act, 1969, S. 4, 
for “noniinate such number of members 
of il>e cof»;mun!ty to the Assembly as he 
consici* rs a[>propi'iate’’. 

In its application to the State of 


Jammu and Kashmir, in Arts. 334 and 
335, references to the State or the States 
shall be construed as not including re¬ 
ferences to the State of Jammu and Kash¬ 
mir. 

§§ Subs, by the Constitution (Twen¬ 
ty-third Amendment) Act, 1969, S. 5, 
for “twenty years**. 

87. C. A. Rajendran v. Union of India. 
AIR 1968 SC 507 : (1968) 1 SCR 721. 
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suweding period of two years, the number of posts reserved 
tor the members of the said community in the said services shall, as nearly 
as possible, be less by ten per cent, than the numbers so reserved durine the 
immediately preceding period of two years : ^ 

Prorided that at the end of ten years from the commencement of this 
Constitution all such reservations shall cease. 


A in clause (1) shall bar the appointment of members of the 

Anglo-Indian community to posts other than, or in addition to, those reserved 
lor the community under that clause if such members are found qualified for 
appointment on merit as compared with the members of other communities. 


r A provision with respect to edacational grants for the benefit 

of Anglo-Indian community.—During the first three financial years after the 
commen^ment of this Constitution, the same grants, if any, shall be made 
by the Union and by each State * * for the benefit of the Anglo-Indian 

community in respect of education as were made in the financial year ending 
on the thirty-first day of March, 1948. ^ ® 


During every succeeding period of three years the grants may be less bv 
ten per cent, than those for the immediately preceding period of three years • 


Provided that at the end of ten years from the commencement of this 
Constitution such grants, to the extent to which they are a special concession 
to the Anglo-Indian community, shall cease : 


Provided further that no educational institution shall be entitled to receive 
any grant under this article unless at least forty per cent, of the annual ad¬ 
missions therein are made available to members of communities other than 
the Anglo-Indian community. 

Article 337 secures to the Anglo-Indian community certain special grants made by the 
Union and by each State in respect of education. The second paragraph of the article pro¬ 
vides for progressive diminution of such grants untU such special grants cease at the end of 
ten years from the commencement of the Constitution as mentioned in the first proviso. 

As would appear from the second proviso, the Constitution has imposed upon the 
educational institutions run by the Anglo-Indian community as a condition of such special 
grant, the duty that at least 40 per cent, of the annual admissions therein must be made avail¬ 
able to members of communities other than the Anglo-Indian community. It has been held 
in State of Bombay v. Bombay Education Society^^ that the order of the Government which 
prevents schools from admitting children of other communities would be violative of the 
constitutional obligation laid down in proviso (2) to Article 337. 


338. Special Officer for Scheduled Castes, Scheduled Tribes etc_ (n 

There shall be a Special Officer for the Scheduled Castes and Scheduled TriiLc 
to be appointed by the President. ‘-neauiea Inbes 

(2) It shall be the duty of the Special Officer to investigate all matters relating 
to the safeguards provided for the Scheduled Castes and Scheduled Trib« 
under this Constitution and report to the President upon the working of tho^e 
safeguards at such intervals as the President may direct, and the 
shall cause all such reports to be laid before each House of Parliament 


* Arts. 337 shall not apply to the 
State of Jammu and Kashmir. 

•f The words and letters “specified 
in Part A or Part B of the First Schedule’* 


vuuttea 


A j ^ V ^njUtution (Seventh 
Am.ndmem) Aa 1956, S. 29 and Sch. 

55g 1954 SC 561 : (1955) 1 SCR 
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(3) In this article references to the Scheduled Castes and Scheduled Tribes 
shall be construed as including references to such other backward classes as 
the President may, on receipt of the report of a Commission appointed under 
clause (1) of Article 340, by order specify and also to the Anglo-Indian com¬ 
munity. 

*339. Control of the Union over the administration of Scheduled Areas 
and the welfare of Scheduled Tribes.—(1) The President may at any time and 
shall, at the expiration of ten years from the commencement of this Consti¬ 
tution, by order appoint a Commission to report on the administration of the 
Scheduled Areas and the welfare of the Scheduled Tribes in the Statesf* * 


The order may define the composition, powers and procedure of the Com¬ 
mission and may contain such incidental or ancillary provisions as the President 
may consider necessary or desirable. 

(2) The executive power of the Union shall extend to the giving of directions 
to J[a State] as to the drawing up and execution of schemes specified in the 
direction to be essential for the welfare of the Scheduled Tribes in the State. 


340. Appointment of a Commission to investigate the conditions of back¬ 
ward classes.—(1) The President may by order appoint a Commission con¬ 
sisting of such persons as he thinks fit to investigate the conditions of socially 
and educationally backward classes within the territory of India and the diffi¬ 
culties under which they labour and to make rccoinlncndations as to the steps 
that should be taken by the Union or any State to remove such difficulties 
and to improve their condition and as to the grants that should be made for 
the purpose by the Union or any State and the conditions subject to which such 
grants should be made, and the order appointing such Commission shall define 
the procedure to be followed by the Commission. 

(2) A Commission so appointed shall investigate the matters referred to 
them and present to the President a report setting out the facts as found by 
them and making such recommendations as they think proper. 

(3) The President shall cause a copy of the report so presented together 
with a memorandum explaining the action taken thereon to be laid before 

each House of Parliament. 


The Constitution contemplated the appointment of a C,ommission whose reports and 
recommendations, it was thought, would be of assistance to the authorities concerned to 
take adequate steps for the advancement of backward classes. But it would be erroneous to 
assume that the appointment of the Commission and the subsequent steps that were to follow 
it constituted a condition precedent to any action being taken under Article 15(4). Besides, 
h may be noticed that Article 340(1) provides that the recommendations have to be made by 
the Commi'^sion as to the steps that should be taken by the Union, or any State, inter alia, 
to improve the condition of the backward classes. This means that the recommendations 
arc to be made to the Union or State Governments, as the case may be, who may implement 
them at their discretion. Once the Commission has been constituted by the President, the 
recommendations are to be made to the Union or State governments and not to the 

President.®® 


* Art. 339 shall not apply to the 

State of Jammu and Kashmir. 

f The words and letters “specified 
in Part A and Part B of the First Schedule” 
omitted hy the Constitution (Seventh Amend- 

ment) Act, 1956, S. 29 and S-h. 


J Subs, by S. 29 and Sch., ibid., 
for *‘any such State”. 

89. M. R. Balaji v. State of Mysore^ 
AIR 1963 SC 649, 657 : 1963 Supp 1 SCR 
439. 
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341, Scheduled Castes.—(1) The President *[may with respect to any 
State, t[or Union territory], and where it is a State X* * after con¬ 
sultation with the Governor §* * * thereof,] by public notification§§, 

specify tue castes, races or tribes or parts of or groups within castes, races or 
tribes which shall for the purposes of this Constitution be deemed 
to be Scheduled Castes in relation to that State t[oi' Union territory, as the 
case may be]. 

(2) Parliament may by law include in or exclude from the list of Scheduled 
Castes specified in a notification issued under clause (1) any caste, race or tribe 
or part of or group within any caste, race or tribe, but save as aforesaid a noti¬ 
fication issued under the said clause shall not ^ varied by any subsequent 
notification. 

Articles 341, 342, 46, 15(4) and the Freambie to the Constitution form a group of provi¬ 
sions which have relevance in making a special provision for the advancement of socially &nd 
educationally backward classes of citizens. Those provisions recognise the factual existence 
of backward classes in the country brought about for historical reasons and make a sincere 
attempt to promote the welfare of the weaker sections of the society. They should be so 
construed as to effectuate the said policy but not to give weightage to progressive sections 
of the society under the false colour of caste to which they happen to belong.** * * §§ 

The object of Article 341(1) plainly is to provide additional protection to the members 
of the Scheduled Castes having regard to the economic and educational backwardness from 
which they suffer. It is obvious that in specifying castes, races and tribes, the President has 
been expressly authorised to limit the notification of parts of or groups within the castes, races 
or tribes, and that must mean that after examining the educational and social backwardness 
of a caste, race or tribe, the President may well come to the conclusion that not the whole 
caste, race or tribe but parts of or groups within them should be specified. Similarly, the 
President can specify castes, races and tribes or parts thereof in relation not only to the entire 
Slate, but in relation to parts of the State where he is satisfied that the examination of the 
social and educational backwardness of the race, caste, or tribe justifies such specification.*^ 

In Bhaiyalal v. Harkishan Singh'^^, an election to a Slate Legislature was challenged 
on the ground that the successful candidate belonged to the Dohar caste which was not 


• Subs, by the Constiiuiion (First 
.Amendment) Act, 1951, S. 10, for “may, 
after consultation with the Governor or 

Rajpramukh of a State.”. 

t Ins. by the Constitution (Seventh 
Amcnd*^-:nt) Act, '.956, S. 29 and Sch. 

+ The words and letters ‘^specified 

in Part A or Part B of the First Schedule” 
omitted by S. 29 and Sch., tbid. 

The words “or Hajprainukh” 

omitted by S. 29 and Sch., ibid. 

§§ See the Constitution (Scheduled 
Castes) Order, 1950, published with the 
Ministry of Law .Notification No. C. C. 19, 
dated the 10th August, 1950, Gazette of 
India, Extraordinary, Part II, S. 3, p. 163, 
as amended from time to time ; the Consti¬ 
tution (Scheduled Castes) (Union Terri¬ 
tories) Order, 1951, published with the 
Ministry of Law Notification No. C. O. 32, 
dated the 20th September, 1951, Gazette 
of India, Part II, S. 3. p. 1198; the 
Constitution (Jammu and Kashmir) Sche¬ 
duled Castes Order, 1956, published with 
the Ministry of Law Notification No. C, 


O. 52, dated the 22nd Decembci, 195h, 
Gazelle of India, Extraordinary, Part II, S. 
3, p. 2686-A ; the Constitution (Dadra and 
Nagar Haycii) Scheduled Castes Order, 
1962, published with the Ministry of Law 
•Notification No. C. O. 64, dated the 30th 
June, 1962, of India, Extraordinary, 

Part II, S. 3(0, p. 389; the Coristitution 
(Pondicherry) Scheduled Castes Order, 
1964, published with the Ministry of Law 
Notification No. C. O. 68, dated the 5th 
March, 1964, Gazette of India, Extraordi¬ 
nary, Part II, S. 3(0, p. 327; and the 
Constitution (Goa, Daman and Diu) 
Scheduled Castes Order, 1968, published 
^th the Ministry of Law Notification No. 
C. O. 81 , dated the 12th January, 1968, 

Gazette of India^ Extraordinary, Part II. 

S. 3(0, p. 7. 

90. /?. Ckitralekfta v. State of Mysore. 
AIR 1964 SC 1823, 1833: (196476SCR 
368. 

91. Bhaiyalal v. Harkishan Singh, AIR 
1965 SC 1557, 1560: (1965) 2 SCR 877. 

92. Ibid. 
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recognised for the district in question. The notification issued by the President under Article 
341 referred to Chamar, Jatav or Mochi. It was held by the Supreme Court that the plea 
that the successful candidate was not a Chamar, and as such, he could not claim the status 
of a Chamar claiming that he belonged to the Dohar caste, which is a sub-caste of the Chamar 
caste, and that an enquiry of the kind would not be permissible having regard to the provisions 
of Articie 341. It was urged that Chamars were recognised as a Scheduled Caste but not 
the Dohars. The successful candidate, it was found, was a Dohar and not a Oiamar. The 
Court declined to allow a plea to be raised that Dohars were in some areas recognised as a 
sub-caste of Chamars. This is so because the President can spe^y castes, races or tribes or 
parts thereof even in relation to the parts of the State where he is satisfied that such sped- 
fication is justified. It was held that, as to the categories of the Scfieduled Castes, the 
President's Order is conclusive. 

Under Article 341, the President may, after consultation with the Governor with respect^ 
to a State, specify the castes in that State. The President issued the Constitution (Scheduled 
Castes) Order, 1950 and the Constitution (Scheduled Castes) (Union Territories) Order, 1950 
which specified Sk:heduled Castes with relation to each State and Union Territory. In 
Farsram v. Shivchami*^, it was held that in order to determine whether a particular caste 
is a scheduled caste within the meaning of Article 341, one has to look at the public noti¬ 
fication issued by the President in that behalf. It is not open to the Court to scrutinise by 
evidence whether a person who is described as of one caste also falls .within a specified caste. 
Therefore, in the absence of the public notification issued by the President, a person described 
as ‘mochi’ in Punjab does not fall within the caste of ‘chamars’ as included in the said Orders 
of 1950, issued by the President. The courts, it was explained, would not scrutinise the 
gazetteers and the glossaries on the Punjab Castes for this purpose. 

♦342. Scheduled Tribes.—(1) The President t[may with respect to any 
State, J[or Union territory], and where it is a State §♦ ♦ *, after consultation 

with the Governor §§* * * thereof,] by public notification§§§, specify the 

tribes or tribal communities or parts of or groups within tribes or tribal com¬ 
munities which shall for the purposes of this Constitution be deemed to be 
Scheduled Tribes in relation to that State tior Union territory, as the case 

may be]. 


93. (1969) 1 see 20: AIR 1969 SC 

597. 

♦ Art. 342 shall not apply to the 
State of Jammu and Kashmir. 

t Subs, by the Constitution (First 
Amendment) Act, 1951, S. 11, for **may, 
after consultation with the Governor or 
Rajpramukh of a State”. . . . 

+ Ins. by the Constitution (Seventh 

Amendment) Act, 1956, S. 29 and Sch. 

§ The words and letters “specihed 
in Part A or Part B of the First Schedule” 
the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and 

§§ The words “or Rajpramukh 

omitted by S. 29 and Sch., ibid. , 

SSS See the Constitution (Scheduled 
Tribes) Order, 1950, published with the 
Ministry of Law Notification No. C. O. 22, 
dated the 6th September, 1950, Gazette of 
India^ Extraordinary, Part II, S. 3, p. 597, 
as amended from time to time; the C^nsti- 
tution (Scheduled Tribes) (Union _ Terri¬ 
tories) Order, 1951, published with the 
Ministry' of I-aw Notification No. C. O. JJ, 
dated the 20th September, 1951, Gazette of 
India, Extraordinary, Part II, S. 3, p. 


1198-G;the Constitution (Andaman and 
Nicobar Islands) Scheduled Tribes Order, 
1959, published with the Ministry of Law 
Notification No. C. O. 58, dated the 31st 
March, 1959, Gazette of India, Extraordi- 
nary. Part II, S. 3(i), p. 151 ; the Constitu¬ 
tion (Dadra and Nagar Haveli) Scheduled 
Tribes Order, 1962, published with the 
Ministry of Law Notification No. C. O. 65, 
dated the 30th June, 1962, Gazette of Indisi, 
Extraordinary, Part II, S. 3(t), p. 389; the 
Constitution (Scheduled Tribes) (Uttar 
Pradesh) Order, 1967, published with the 
Ministry of Law Notification No. C. O. 78, 
dated the 24th June, 1967, Gazette of India. 
Extraordinary, Part II, S. 3(i), p. 311; 
the Constitution (Goa, Daman and Diu^ 
Scheduled Tribes Order, 1968, published 
with the Ministry of Law Notification No. 
C. O. 82, dated the 12th January, 1968, 
Gazette of India, Extraordinary, Part II, 
S. 3(t), p. 8 ; and the Constitution (Naga¬ 
land) Scheduled Tribes Order, 1970, pub¬ 
lished with the Ministry of Law Notifica¬ 
tion No. C. O. 88, dated the 23rd July, 
1970, Gazette of India, Extraordinary, 
Part II, S. 3(1), p. 641. 
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(2) Parliament may by law include in or exclude from the list of Scheduled 
Tribes specified in a notification issued under clause (1) any tribe or tribal 
community or part of or group within any tribe or tribad community, but save 
as aforesaid a notification issued under the said clause shall not be varied by 
any subsequent notification. 

Under Article 342, the President may by public notification specify the tribes or tribal 
communities or parts of or groups within tribes or tribal commumtics which shall be deemed 
to be Scheduled Tribes for purposes of this Constitution. In exercise of the said powers, 
the President issued the Constitution (Scheduled Tribes) Order, 1950. In Bhaiya Ram Munda 
V. Anirudh Patar**^ a question was raised in the context of an election petition whether the 
respondent, a Patar, belonged to a scheduled tribe designated as a Munda as recognised in the 
Presidential Order. It was argued that Patars are not Mundas, and even if Patars are 
Mundas, since Patars have not been included in the Presidential Order, the respondent could 
not be elected from the reserved constituency. The Supreme Court held that whether a 
particular person is a member of the scheduled tribe so declared by the President under Article 
342 is essentially a question of law. Though an admission made by him expressly, or by 
implication, that he is not a member of a scheduled tribe is evidence against him in an election 
petition, the evidence is not conclusive. However, on a consideration of all the evidence, 
the Court concluded that Patars are a sub-tribe of Mundas and that they are not different 
from Mundas. Because some sub-tribes of Mundas are enumerated in the Order and others 
are not, no inference will arise that those not enumerated are not Mundas. The Court did 
not accept the plea that because Patars are not specifically mentioned in the Order, they can¬ 
not be included in the general heading Munda. 

Article 342 shows that wide import and meaning should be given to the expression 
“tribal community’*, and even if a person is not a member of the Munda tribe by virtue of 
birth, she being married to a Munda, after due observance of all formalities and after 
obtaining the approval of the ciders of the tribe, a woman would belong to the tribal com¬ 
munity. to which her husband belongs on the analogy of the wife taking the husband’s 
domicile.** In N. E. Horo v. Jahanara Jaipal Singh**^ an issue was raised out of rejection of 
the nomination papers of the respondent by the Returning Officer on the ground that she 
was not a member of the scheduled tribe and therefore, was not eligible to contest from the 
parliamentary constituency in question. The Supreme Court held that she acquired the 
membership of the Munda tribe through her marriage with the deceased Jaipal Singh of 
that tribe. 


PART XVII* 

OFFICIAL LANGUAGE 

Chapter I— Language of the Union 

343. Official language of the Union.—(I) The official language of the 
Union shall be Hindi in Devanagari script. 

The form of numerals to be used for the official purposes of the Union 
shall be the international form of Indian numerals. 


94. (1970) 2 see 825: MK 1971 SC 
2533, Bhaiyalal v. Harkishan Singh, AIR 
1965 SC 1537: (1965) 2 SCR 877, where 
the Presidential Order was held to be con¬ 
clusive, was distinguished. 

95. N. E. Hoto V. Jahanara Jaipal 
Singh, (1972) 1 SCC 77!, 783. 

96. Ibid. 

♦ The provisions of this Part shall 
apply to the State of Jammu and Kashmir 


only in so far as they relate to— 

(i) the official language of the 
Union ; 

(i») the official language for communi¬ 
cation between one State and an¬ 
other, or between a State and the 
Union ; and 

(m) the language of the proceedings 
in the Supreme Court. 
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(2) Notwithstanding anything in clause (1), for a period of fifteen years 
from the commencement of this Constitution, the English language shall con¬ 
tinue to be used for all the official purposes of the Union for which it was being 
used immediately before such commencement ; 

Provided that the President may, during the said period, by order authorise 
the use of the Hindi language in addition to the English language and of the 
Devanagari form of numerals in addition to the international form of Indian 
numerals for any of the official purposes of the Union. . 

(3) Notwithstanding anything in this article, Parliament may by law 
provide for the use, after the said period of fifteen years, of— 

(a) the English language, or 

(b) the Devanagari form of numerals, 

for such purposes as may be specified in the law. 

344. Commission and Committee of Parliament on official language.— 

(1) The President shall, at the expiration of five years from the commencement 
of this Constitution and thereafter at the expiration of ten years from such 
commencement, by order constitute a Commission which shall consist of a 
Chairman and such other members representing the different languages speci¬ 
fied in the Eighth Schedule as the President may appoint, and the order shall 
define the procedure to be followed by the Commission, 

(2) It shall be the duty of the Commission to make recommendations to 
the President as to— 

(a) the progressive use of the Hindi language for the official purposes 
of the Union ; 

(h) restrictions on the use of the English language for all or any of the 
official purposes of the Union ; 

(c) the language to be used for all or any of the purposes mentioned 
in Article 348 ; 

(d) the form of numerals to be used for any one or more specified 
purposes of the Union ; 

(e) any other matter referred to the Commission by the President 
as regards the official language of the Union and the language 
for communication between the Union and a State or between 
one State and another and their use. 

(3) In making their recommendations under clause (2), the Commission 
shall have due regard to the industrial, cultural and scientific advanc^ent 
of India, and the just claims and the interests of persons belonging to the 
non-Hindi speaking areas in regard to the public services. 

(4) There shall be constituted a Committee consisting of ^h>rty meml^rs, 
of whom twenty shall be members of the House of the People and ten shall 
be members of the Council of States to ^ elected respectively by the members 
of the House of the People and the members of the Council of States in accord¬ 
ance with the system of proporUonal representation by means of the single 

transferable vote. 

(5) It shall be the duty of the Committee to examine the recommendations 
of the Commission constituted under clause (1) and to report to the President 
their opinion thereon. 
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Art. 348J 

(6) Notwithstanding anything in Article 343, the President may, after 
consideration of the report referred to in clause (5), issue directions in accord¬ 
ance with the whole or any part of that report. 

Chapter 11—Regional Languages 

345. Official language or languages of a State.—Subject to the provisions 
of Articles 346 and 347, the Legislature of a State may by law adopt any one 
or more of the languages in use in the State or Hindi as the language or languages 
to be used for all or any of the official purposes of that State : 

Provided that, until the Legislature of the State otherwise provides by 
law, the English language shall continue to be used for those official purposes 
within the State for which it was being used immediately before the commence¬ 
ment of this Constitution. 

346. Official language for communication between one State and another 
or between a State and the Union.—The language for the time being authorised 
for use in the Union for official purposes shall be the official language for com¬ 
munication between one State and another State and between a State and the 
Union : 

Provided that if two or more States agree that the Hindi language should 
be the official language for communication between such States, that language 
may be used for such communication. 

347. Special provision relating to language spoken by a section of the 
population of a State.—On a demand being made in that behalf the President 
may, if he is satisfied that a substantial proportion of the population of a 
State desire the use of any language spoken by them to be recognised by that 
State, direct that such language shall also be officially recognised throughout 
that State or any part thereof for such purpose as he may specify. 

Chapter TU—Language of the Supreme Court, High Courts, etc. 

348. Language to be used in the Supreme Court and in the High Courts 
and for Acts, Bills, etc.—(1) Notwithstanding anything in the foregoing pro¬ 
visions of this Part, until Parliament by law otherwise provides— 

{a) all proceedings in the Supreme Court and in every High Court, 

{b) the authoritative texts - 

(/) of all Bills to be introduced or amendments thereto to be 
moved in either House of Parliament or in the House or cither 
House of the Legislature of a State, 

(//) of all Acts passed by Parliament or the Legislature of a State 
and of all Ordinances promulgated by the President or ihc 
Governor t* * * of a State, and 

{Hi) of all orders, rules, regulations and bye-laws issued under 
this Constitution or under any law made by Parliament or 
the Legislature of a State, 

shall be in the English language. 

(2) Notwithstanding anything in sub-clause ia) of clause (1), the 
Governor -f* * * of a State may, with the previous consent of the President, 


t The words “or Rajpramukh’* Amendment) Act. 1056, .S. 29 and Sch. 

omitted by the Constitution (Seventh 



544 


THE CONSTITUTION OF INDIA 


[Part xyil 


authorise the use of the Hindi language, or any other language used for any' 
official purposes of the State, in proceedings in the High Court having its 
principal seat in that State ; 

Provided that nothing in this clause shall apply to any judgment, decree 
or order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (1), where the 
Legislature of a State has prescribed any language other than the English 
language for use in Bills introduced in, or Acts passed by, the Legislature of 
the State or in Ordinances promulgated by the Governor f* * * of the State 
or in any order, rule, regulation or bye-law referred to in paragraph (ih) of 
that sub-clause, a translation of the same in the English language published 
under the authority of the Governor f* * * of the State in the Official Gazette 
of that State shall be deemed to be the authoritative text thereof in the English 
language under this article. 

In Madhu Limaye v. Ved Mr. Raj Narain insisted on arguing in Hindi in a 

habeas corpus petition. However, it was objected by the Counsel on the opposite side in that 
he could not follow Hindi. The Supreme Court suggested three alternatives : (/) that he 
may argue in English, or (/i) that he may allow his Counsel to present his case, or (///) that 
he may give written arguments in English. These suggestions were not acceptable to him. 
The Supreme Court ordered that the language of that Court was English and that as the 
petitioner was not agreeable to the suggestions made by the Court, the only alternative for 
the Court was to cancel his intervention. 

349. Special procedure for enactment of certain laws relating to language.— 
During the period of fifteen years from the commencement of this Constitution, 
no Bill or amendment making provision for the language to be used for any 
of the purposes mentioned in clause (1) of Article 348 shall be introduced or 
moved in either House of Parliament without the previous sanction of the 
President, and the President shall not give his sanction to the introduction 
of any such Bill or the moving of any such amendment except after he has 
taken into consideration the recommendations of the Commission constituted 
under clause (1) of Article 344 and the report of the Committee constituted 
under clause (4) of that article. 

Chapter IV— Special Directives 

350. Language to be used in representations for redress of grievances.— 
Every person shall be entitled to submit a representation for the redress of 
any grievance to any officer or authority of the Union or a State in any of the 
languages used in the Union or in the State, as the case may be. 

*[350A. Facilities for instruction in mother-tongue at primary stage.— 
It shall be the endeavour of every State and of every local authority within 
the State to provide adequate facilities for instruction in the mother-tongue at 
the primary stage of education to children belonging to linguistic minority 
groups ; and the President may issue such directions to any State as he con¬ 
siders necessary or proper for securing the provision of such facilities. 

350B. Special Officer for linguistic minorities.—(1) There shall be a 
Special Officer for linguistic minorities to be appointed by the President. 

(2) It shall be the duty of the Special Officer to investigate all matters 
relating to the safeguards provided for linguistic minorities under this Consti- 


t The words ‘*or the Rajpramukh’* 
omitUd by the Constitution (Seventh 
Amendment) Act, 1 ^ 56 , S. 29 ^d S<^. 

97. (1970) 3 see 738; (1971) 2 SCR 


145. 


• Ins. by Constitution (Seventh 
Amendment) Act, 1956, S. 21. 
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,„,fo» .nd ..Pol .up~ ^ 

of .K. su,=. 

concerned.] i. „ u 

^<1 nirective for development of the Hindi iMguage.— It shall be the 

Sanskrit and secondarily on other languages. 


PART xvni 


■^p 


emergency provisions 


u Mgsi) Proclamation of Emergency.—(I) If the President is satisfied that 
disturbLce, he may. by Proclamation, make a declaration to that effect. 


(2'\ A Proclamation issued under clause (1) 


Cx 


(a) may be revoked by a subsequent ProclamaUon ; 

(b) shall be laid before each House of Parliament ; , , - 

^hall cease to operate at the expiration of two months unless before 
the'eviration ^ that period it has been approved by resolutions 
of both Houses of Parliament : , u 

Provided that ^ d^^^^ the People 

IS'^Sd.Sg’Tbc prijd or»«~";b* sf“pSsjrsJX SuS 

if a resolution with respect to such Proclamation has been passed 

of States^ but no '^l^/^P^fexpiration of that period, the Procla- 

by the House of the People TOtore me c p jhjrty days from the date on 

‘"h-‘whe“HouslVf°thrPeople first sUs after its reconstitution unless before 
which the House oi tn ^ ^ resolution approving the Pro- 

damation has been also passed by the House of the People. 

a n r»f Emereencv declaring that the security of India 

^ the territory thereof is threatened by war or by external aggres- 

or of any part of the terra y bcToTG the actual occurrence 

' f waT or^of any such agression or disturbance if the President is satisfied 
thar there is^immjnent danger thereof. - 

effect of Proclamation of Emergency.—While a 

Emer'gency is in rhing in this Constitution, the executive power 

Sfthe Udon shal7eS to the giving of directions to any State 


Proclamation of 


“(4) NO ^ internal 

or" ^minrnl danger .hereof 


shall have effect in relation to the 
State of Jammu and Kashmir (except 
as respects Article 354) unless it is made 
the request or with the concurrence 
of the Government of that State. 
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as to the manner in which the executive power thereof is to be 
exercised ; 

(i?) the power of Parliament to make laws with respect to any matter 
shall include power to make laws conferring powers and imposing 
duties, or authorising the conferring of powers and the impo^tion 
of duties, upon the Union or officers and authorities of the Umon 
as respects that matter, notwithstanding that it is one which is not 
enumerated in the Union List. 

(354J Application of provisions relating to distribution of revenues while 
^ PrhPT^ation of Emergency is in operation.--<l) The President may, a 

Proclamation of Emergency is in operation, by order direct that all or any 
of the provisions of Articles 268 to 279 ,s ball for such period, not extending 
in any case beyond the expiration of the ^ancial year in which such Procla¬ 
mation ceases to operate, as may be specified in the order, have effect subject 
to such exceptions or modifications as he thinks tit. 

(2) Every order made under clause (1) shall, as soon as may be after it is 
made, be laid before each House of Parliament. 






I 

I 


internal dlStUTDance.—ii suan uc luw ^ - 

against external aggression and internal disturbance and to ensure that the 

government of every State is carried on in accordance with the provisions of 
this Constitution. 

^ t356. Provisions in case of failure of constitutional machinery in States.— 
/■n ^ the President on receipt of a report from the Governor t of a 

sVatfot otLrwise. is satisfied that a situation has arisen in w^ch the govern¬ 
ment of ?hrstate cannot be carried on in accordance with the provisions of 
this Constitution, the President may by Proclamation— 

(a) assume to himself aU or any of the functions of the Government 
^ ^ of the State and all or any of the powers vested m or exercisable 
by the Governor J* * * or any body or authority m the State 

other than the Legislature of the State ; 

(h) declare that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament ; 

(c) make such incidental and consequential provisions a® 

the President to be necessary or desirable for giving effect to ffie 
obiects of the Proclamation, including provisions for 
in whole or in part the operation of any provisions of this Consti¬ 
tution relating to any body or authority in the State : 

Provided that nothing in this clause shall authorise the PresWent to a^ 
™me to himself any of the powers vested in or exercisable by a. High 
or to sCspe”d in wLle or in part the operation of anv provision of this 

\ Constitution relating to High Courts. 


^2) Any such Proclamation may 
Proclamation. 

* In claused) of Art. 356. refer¬ 
ences to provisions cr provision of this 
Constitution shajl, in relation to the State 
of Tammu and Kashmir, be construed m 
including references to provisions or provi¬ 
sion of the Constitution of Jammu and 
ICashmir* 


be revoked or varied by a subsequent 


t The words “or Rajpramukh 
omitud by the Constitution (Seventh 
Amendment) Act. 1956, S. 29 and Sch. 

t The words “or Rajpramukh, as 
the case may be** omitted by S. 29 and Sch. 
ibid. 
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Fverv Prociaraation under this article shall be laid before each House 
(3) Every rro where it is a Proclamation revoking a previous 

of Parliament and sha > P expiration of two months unfess before 

it has been approved by resolutions of both Houses 

’’pS* . j... If. ssS; o“;^ p=3; 

ing a P^®^°“^_^L°‘^dhsolution of the House of the People takes place during 
,s and if resolution approv- 

the period of ‘^o monins r^ by the Council of States, but no reso- 

ing the Proclamat on has been passed by the House of the 

lution with respect to s“ch oeriod the Proclamation shall cease to 

People before the dav^from th^ date on which the House of 

operate at the . reconstitution unless before the expiration of the 

;S/p°S?a 3S£y i.y“ “SS ftp P.«T.n...io„ h.. l»Pn 

also passed by the House of the People. 

SiJS of ft“r°,olulloS. .pprovlpg tta P.OPl.m,t»n .ndpr pI.p.p (3) , 

P,„,M,d .h.. It - 5t 

in force of unless revoked.*continue in force for a further period of 

Proclamation which under this clause it would otherwise have 

“d ^o'oj^^e! « fuch"p^o«^ shall in any case remain in force 

for more than three years . ^ « i * i. 

Provided further that if the dissolution of the House of the People takes 
t ^5 «« .nv t!.,ch TCriod of six months and a resolution approving the conti- 

place during V - ench Proclamation has been passed by the Council of States, 
nuance in for^ ° of Proclamation 

but ^ hSSL of the Peopl^ during the said period, the Pro- 

'^on’^hah^cease^to operate at the expiration of thirty days from the date 
clamation th^People first sits aft« its reconstitution unless before 

on-which th period of thirty days a resolution approving the confi- 

^u\rc?"n fo?c^ of the"M^ haJ bee^n also passed by the House of the 

People. 

irY«rcise of legislative powers under Proclamation issued under 

* *1 I to; -fn Where by a Proclamation issued under clause (1) of Article 

d^aJedThat the powers of the Legislature of the State shall 
be^exercisab^by or under the authority of Parliament, it shall be competent^ 

for Parliament to confer on the President the power of the Legis- 
^ lature of the State to make laws, and to authorise the President 
to delegate, subject to such conditions as he may think fit to impose, 
the poW so conferred to any other authority to be specified by 

him in that behalf ; 

rM for Parliament, or for the President or other authority in whom 
^ ^ -such power to make laws is vested under sub-clause (u), to make 
laws conferring powers and imposing duties, or authorising the 
conferring of powers and the imposition of duties', upon the Union 
of officers and authorities thereof ; 

fc) for the President to authorise when the House of the People is not 
^ in session expenditure from the Consolidated Fund of the State 
pending the sanction of such expenditure by Parliament. 
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<2) Any law made in exercise of the power of the Legislature of the State 
by Parliament or the President or other authority referred to in sub-clause (a) 
of clause (1) which Parliament or the President or such other authority would 
not, but for the issue of a Proclamation under Article 356, have been compe¬ 
tent to make shall, to the extent of the incompetency, cease to have effect on 
the expiration of a period of one year after the Proclamation has ceased to 
operate except as respects things done or omitted to be done before the ex^ra- 
tion of the said period, unless the provisions which shall so cease to have effect 
are sooner repealed or re-enacted with or without modification by Act of the 
appropriate Legislature. 

Suspension of provisions of Article 19 during emergencies.—-While 
a Proclamation of Emergency is ii\ operation, nothing in Article 19 shall restnct 
the power of the State as defined in Part III to make any law or to take any 
executive action which the State would but for the provisions confined in 
that Part be competent to make or to take, but any law so made shall, to the 
extent of the incompetency, cease to have effect as soon as the Proclamation 
ceases to operate, except as respects things done or oimtted to be done betore 

the law so ceases to have effect. 


359 Suspension of the enforcement of the rights conferred by Part HI 
during emergencies.—(1) Where a Proclamation of Emergency is in operation, 
the President may by order declare that the right to move any court for the 
Inforcement of such of the rights conferred by Part III as may be mentioned 
in the order and all proceedings pending in any court for the enforcement of 
the rights so mentioned shall remain suspended for the period during which the 
Proclamation is in force or for such shorter period as may be specified in the 

order. 

(2) An order made as aforesaid may extend to the whole or any part of the 
territory of India. 

(3) Every order made under clause (1) shall, as soon as may be after it is 
made, be laid before each House of Parliament. 

^360. Provisions as to financial emergency.—(p If 
satisfied that a situation has arisen whereby the financial stability or credit of 
India or of any part of the territory thereof is threatened, he may by a Pro¬ 
clamation make a declaration to that effect. 

(2) The provisions of clause (2) of Article 352 shall apply in relation to 
a Proclamation issued under this article as they apply in relation to a Proclama¬ 
tion of Emergency issued under Article 352. 

f-w riiirinff the oeriod any such Proclamation as is mentioned in clause 
tn il n operation! The executWe authority of the Union shall extend to the 
r.f ft?rf=*ctioas to any State to observe such canons of financial propriety 
armav be specified in the directions, and to the giving of s^uch other directions 
as the^President may deem necessary and adequate for the purpose, 

(4) Notwithstanding anything in this Constitution 

(d) any such direction may include 

(i) a provision requiring the reduction of salaries and allowanced 
of all or any class of persons serving in connection with the 

affairs of a State ; 


♦ Art. 360 shall not apply to the State of Jammu and Kashmir. 
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(/<) a provision requiring all Money Bills, or other Bills to which 
the provisions of Article 207 apply to be reserved for the con¬ 
sideration of the President after they are passed by the Legis¬ 
lature of the State ; 

(jb) it shall be competent for the President during the period any 
Proclamation issued under this article is in operation to issue direc¬ 
tions for the reduction of salaries and allowances of all or any 
class of persons serving in connection with the affairs of the Union 
including the Judges of the Supreme Court and the High Courts. 


Part XVm of the Constitution makes provision for three kinds of emergency which 
have different incidents. These are described under three hea^.: ^ 

I (A) Proclamation of Emergency ; 


L 


(B) Failure of constitutional machinery in States 


(O Financial emergency. 


^5 - 


The expression “Proclamation of Emergency’* means only a Proclamation issued under 
clause ( l)'of Artic le 352. ** Accordingly, wherever the expression “Proclamation of Emer¬ 
gency” occurs, it should not include the two other emergencies, namely, the emergency arising 
out ^f thc.failure of the constitutional machinery in a State** or the fin ancial em ergency.^ 

A. Pro clamali<?n_-Of Eme rgency : 1. Ciyjjditian s .—Proclamation of Emergency means 
proclamation issued under clilise'ti) of Arti cle 352. If the President is satisfied that a grave 
emergency exists whereby the security of India is threatened whether by war or external ag¬ 
gression or internal disturbance, he may by proclamation 'make a'declaratioh to that effect. 
The three Vp^ific events mentioned in the article which would empower the President to act 
are waL exter n^ aggression and mtemal disturbah^. '^‘War is a contention between two 
or more States through th^ “armed forces, tor the purpose of overpowering each other and 
imposing such conditions of peace as the victor pleas^”.* A war would exist in India if a 
violent struggle against a forci^ power takes place through the application of armed forces. 
The words “external aggression” did not occur in the original draft of the article. These 
words were added in the amended draft of the article to cover acts which did not mean actual 
war or acts less than war . Thus unilateral acts of force performed by one State against another 
State without previous declaration of war constitute external aggression so long as they are not 
answered by similar hostile acts by the oth er sid e. Sin^ariy, acts of force performed by one 
State against another by way of reprisals, or specific blockade in the case of intervention, 
are not acts necessarily initiating war- 

In September, 1962, t he Chinese aggressively attacked the northern border of India. 
The President, on October 26, 1962, for the first time issued a proclamation under Article 


352(1) of the Constitution. This proclamation declared that a grave emergency existed 
whereby the security of India was threatened by external aggression. ‘The Emergency con¬ 
tinued until January 10, 1968, when it was ended by a proclamation signed by the President, 
revoking the emergency. The emergency, it will be noted, continued for five years, two 
months, and 15 days and it Is stated to be one of the longest periods for any country to have 
been under Emergency regulation.'^The Proclamation of emergency issued after the 
Pakistani agression in December, 1971 has not been revoked till April, 1975 despite such 
demands from several quarters. 


T he President can issue a proclamation of emergency not only when the actual occur¬ 
rence of the events specified in Article 352 have taken place but also when there is an immi¬ 
nent danger thereof. Clause (3) of Article 352 provides that “a proclamation of emergency 


98. Ste Article 360(1). 

99. See Article 356. 

1. See Article 360. 


2. Oppenheim, International Law, 
p. 113. 
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declaring that the security of India.is threatened by war or by external aggression 

or by internal disturbance, may be made before the actual occurrence-of war or any such 
aggression or disturbance if the President is satisfied that there is imminent danger thereof”. 
Apparently, there is nothing illogical in this provision. If the actual occurrence of the 
spedfied events is intended to be guarded against, it is desirable that power to act should 
be given whenever the Preside;mis satisfied that there is an imminent datl^er of any of the 
specified events taking place. Tsome members of the Constituent Assembly were opposed 
to giving the President the power of issuing a proclamation of emergency before the events 
actually occurreT^uch a provision, it was pointed out. would open the doors for the abuse 
of power ^o doubt it is true that the wider the scope of power the greater are the chances 
of its abuse, but this by itself can be no justification limiting the power as to defeat 

the very purpose for which it is intended to be giveri^pt is hoped that the Executive woiUd 
not abuse its power, and if it does, there do exist constitutional remedies to correct the 

thin^^ 

The Constitution (Thirty.eighth Amendinent) BiU, 1975 m W 

both Ae Houses of ParUament affirms among other things ffiat the Presid^t 
^imder Article 352 issue different proclamauons on different grounds^ 
can unae* or internal diaturbance even if a proclamation baa 

^Jtdf ^en Efied and is in operation 

lowest any speculation regarding the juaticiabdUy of the Pirad^t'a 
^tisf^tion-u^der Articles 352, 356 and 360. Such wUsfacuon being final 

and beyond judicial review is supported by case-law. 

/^he decision of the President that the security of India is tlueaten^ or there is 

niii/ent danger of its being threatened by war or external aggression or mtemal disturban«. 

cinnot ^Xllenged in a Lurt of law. He is the sole judge to decide if the emergen^ 

^T^e c^uld ^ called upon to prove affirmatively before a court that.events existed whi^ 
If he P ^ rendered quite mept. In 

^ ordtnanoe made by .he Govemor-GeneraTunder 

,.:, 7 T ^;^ent of India Act. 1919, was challenged on the ground tliat toe 

eiSt^ n' S emergency to just .t r ninadiig of the action by the Governor^General. the Pnvy 

Council said : 

-The oetitioner asked the Board to find that a state of emergency did notetdst. 

This raises dhUtly the question who is to be the judge of whether a state of «”“8en^ 
Ixl^ts A state of emergency is something that does not permit of any eto definition 
T a state of matters cal ling for drastic actio n which is to be judged as such 

b^m^ne. It is more than odious that that someone must be the aovernor-General_ 

and h e alon e. 

^^i^Twew expressed by the Privy Council in Bhagac Shigh's case was sunsequently fol- 
. f'^..rt in Basaam Chandra v. Ernperor' and the same is equally applic- 

'’r‘.'’L!!.”! af the poweTby ihTPTSiSn. undsr.ABicIe 352.0 - 


-Th,. words “to that effect” occurring in Article 352 can have no meaning otlier than 
•f^auiring only a d^ariFion-of emergency threatening the security of IndU by one of the 
mentioned therein. The power to make the declaration can no doubt be exerci^ 
onlv When the President is satisfied about the emergency, but Article 352 does not require 
condition precedent for the exercise of the power, that is. the President’s satisfaction, to be 
statedla“^^«l*^»‘ When the Proclamation declares that*> grave emergency exists 


/27. 


3. AI R I93i PC 111: 32 Cri LJ 

4. AIR 1944 FC 86: (1944)6 FCR 


5. Makhun Sittgh v. SUita_of_Ewyab, 
AIR 1964 SC 381: ( 1964) 4 SCR 797; 
Hanumanta R<i9 v. StaU of A.P., AIR 1966 
AP 229. - 
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1“ V ahou. .he existence of 


must inevitably be left to the EtecuHve~ Lecaiute* that these are-mauers which 

the situadoti and the ^oct of coftmulsiv^ fa t knows the requirements of 

crisis. The arKument r ? 

have no remac^ iTwt ^plUd t citizens would 

question is at beat inOiroct. The effective safea^^ 1“^ T unpact on the constitutional 

in peace or in emergency it ultimate^ to be fol^tn of executive powers whether 

offndui-^ but thTSO^FiBe Court did Hdt m gl Wyn Union 

hSd been pl^ before it. ^ any.opinion on this quesUon.as no material 

It must not, however, be assumed that the power of the Pr^qut^.nr 
mation of emergency can be exercised without rct^ence to faU ministers Th i a proeJa- 
only a constitutional head and he exercises his powers on the — President is 

74 of the Constitution says :’‘ There shatl h** a ck-- ■ ° his ministers. Article 

^Fead .o^dWdvixe 

.';-r.rrLTxSo“ re 

,o ass.n,e dictatorial powera he could be io.pe^^h^^hrown'^o'uf^^'offl^'''" 
se.,uen. “olTpl3frorsh"rcominr"'" 

of the Exe^til^ The emergency provisions in Part XVIII of th^ComTirt' '*'* <l«<='sion 
to be resoriSd to in periods of grave national peril and must ^ 

beyond it is absolutely necessary. Such a proclamation shall Iv i a period 

or Parliament and shall cease to operate at the expiration of rw before both Houses 

expiration of tha. period, i. has heeS appro^rhy^S^n: VfTo.rf?o“^^^ 

any o^of th^^t^ali^rnMiv^'Sy^: Parliament, it may adopt 

0) approve of the proclamation by passing a resolution ; or 
(it) take no action ; or 

{ill) reject or disapprove it. 

Where both Houses of Parliament adopt the first alternative tvy- . 
not cease to operate at the expiration of two months It s^I remain itff P'^^^^amahon shall 
by the President by the issue of another proclar^atiom “ 

An alfirmative resolution passed by each House of P.^rnaers««» i 

tended lease of life to the proclamation issued under Article 352 Where* 
approves of the proclamation, it shall cease to af th. 

Similarly, if either House adopts any one of the two^thc^ all r r months. 

expire after two months. “ alternatives, the proclamation shall 

It should be noticed that a Proclamation of Emeraenev m«v .a, • 

■ f a resotuiion disapprojdng it is passed by both House! o4arW™“’The°!n'ireffecTm 



®' 7*. L, Lakfy xnpa[ v. Union of 

AIR 1967 S C~243r2^45: 1^' 

SCR 71)97 

7. AIR 1964 8 0 381,403: (1964)4 


,upp 


SCR 797. 
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law win be that the proclamation disapproved by it shall not extend beyond the penod of 
two months. Now suppose a situation arises in which the President feels the need of the 
■contmOiSbe of the proclamation but Parliament is opposed to its remainmgjniorce. 
narily it is expected that the Executive will yield to the wishes of the_j^gislaturc. BupTl. 
it Dcrsists inTiTviewriTmay issue another proclamation which shall {-emam valid for miother , 
two ThontEsT^ proclamation, unl^ approved by both Houses, remains m force for two 
months but this is without preju^ to_the power of issuing another proclamat ion at or be^ 

the end of that period. • 

' ifZny such proclamation is issued, at a time when the House of the People has 

dissolved or if the dissolution of the House of the People takes place during the period of 

fw^months referred to above, and the proclamation has not been approved by a r«olut.on 

' H hv the House of the People' before the expiration of the period, the proclamation sh^l 
passed by the House otj^^ P ^ pi. the People 

^rs rati^ts unle-iT before that ,^riod resolutions approvin8_2^p^o^ 

clamation have been passed by both Houses_ofParliaroent-- 

I. would thus be seen that during the period of emergency Parliament continues to func- 

:.a rfrofitrol ovcf the actions of the ministers. In fact, a proclamation of 

tion and both Houses of Parliament fdr its approval before the expfe- 

eraergency ^ emergency is to be continued beyond that ^ri^. Th e satistacti g n 

lion Article 352 = 5 , therefore, though subj^tive, not alto^w_^ythgyt any 

of the PcesBe President may c ontin ue the period of emergencx^J^ 

scrutiny. --rtinn of v two moaths aiKl thus bypass Parliament for 

islllhig fresh a situation will bring the p-residen. in conflict 

Its " -.7^ an event either a vote of no-confidence may be passed by jgarlia- 

Parliament a^d m such an ^ 

Un ParUament and thrown out of office. However, a question may be raised whether 
peached , „,nerRency is continued when there is no emergency or the emergency 

if the legal redress against such continuance ? There^oes notapEear 

no longer perhaps bn the ground^of mala jides . but mafa/Jdes ma^not 

to be any 'asal remedy President who acts on ll^ aid and advice.pf the Council 

be easHy e^VsThe confidence of Parfiameni, The proper remedy appears 

of Ministers, liie elecledT^^reientatives in Parliament to censure 'the govern- 

Inent irthHower hiTnot been properly exercised or abused. 

^ Variou* consequences ensue the issuing of a proclamation of 

ri Executive authority of the Union, during the operation of a p_ro- 

cmcigency. F-»rs V* extends to the giving of directions to any State as to the manner 
clamation of ’ -^ted in it is to be'exercised. In normal conditions, subject 

which the Znor^ of the Union does not ^e^d to giving direc 

to certain ex«pt*ons, manner in which its administrative authority in-relation to any 

tions to any-^tate a . During an emergency, however, the law allows the Union 

State matters is to how matters, falling within the jurisdiction of a State, 

Government to issue U execution of the directions of the Umon. the 

“r" ' tim,"crmi;f L Cen,r;i Government to authorise itself or i.s officers ,o execute 

iht^laws relating to the State matters. 

a. I nower of the Union Parliament is enlarged. While the Pro- 

Secondly. the legis o„ration the Union Parliament can make laws for a State or 

clamation of Em^S^ 7enumerated in the State Legislative List. Al- 

any part thereof "“‘'J ^ f ,he State Legislature is not suspend^ during the contmuance 

though the ade bzjt is subj^t to the overriding power of the Union Parlia- 

of a proclamation, a law_ma iL* orovision of a law made by the Legislature 

ment.^ Article 250 enacts. ^. 


9. Articles 250 and 257 of the Qon,- 
Citutlon. 


10. Article 358 {b). 
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of a State is repugnant to any provision of a law made by Parliament which Parliament has 
under either of the said articles power to make, the law made by Parliament, whether passed 
before or after the law made by the Legislature of the Stale, shall prevail, and the law made 
by the Legislature of the State to the extent of repugnancy, but so long only as the law made 
by Parliament continues to have effect, be i poperati ye”. The competence of Parliament 
to invade the exclusive State sphere and to override sTatc legislation comes to aft end on the 
expiration of the proclamation and any law made by Parliament during its operation becomes 
inoperative six months after the PfoclamatiOD has c eased to operate. It may be pointed 
tj^l^ring the operation of a proclamation of emergency the President may, when 
both Houses of Parliament are not in session, promulgate ordinances also in respect of matters 
included in the State Legislative List. Normally, the power of the President to promulgate 
ordinances is limited to the matters within the competency of the Union Legislature, but 
since the effect of the proclamation is to clothe the Union Parliament with jurisdiction to legis¬ 
late for a State with respect to the matters falling within the State Legislative List, the 
President’s power, which is co-exteosive with that of Parliament, is also enlarged 

accordingly. 

I Thirdly while a proclamation of emergency is in operation, the President may by ord^ 
alter the financial arrangements between the States and the Union as laid down in Articles 

268 to 279* Every such order of the President, as soon as may be after it Is made, has to_ 

BTtsiTb^re each House of Parliament. In the original draft of the article there was no 
provision for laying orders of the Presrdent before Parliament. By an amendment to Article 
354 clause (2) was added which makes modifications in financial arrangements subject to the 
Plenary potv^Pof Parliament. In no case the alterations made by the President shall be 
valid beyond the expiration of the financial year in which such proclamation ceases 

to operatei^ 

V Finally the suspension of Arti cle 19 duri ng thei?endency of the proclamation of emer¬ 
gency removes the Tetters created on tl\e legislative and executive powers by ArtideJ9_Mid. 
if the legislatures make laws or the Execut ive commits act s which inconsistent with the 

rights gu^antecd by Article 19, their validity is not open to challenge either during the con¬ 
tinuance of the emergency or even thereafter. As soon as the proclamation ceases' to operate, 
the legislative enactments passed and the executive action taken during the course of the 
emergency shall be inoperative to the extent to which they conflict with the rights. Article 19, 
which was suspended during the emergency, is automatically revived and begins to operate. 
Article .^58 however makes it clear that things done or omitted to be done during the emer¬ 
gency cTnnol be challenged even after the emergency is over. In other words, the suspen¬ 
sion of Article 19 is complete during the period in question and the legislative and executive 
action which contravenes Article 19 cannot be challenged even after emergency is over.** 

The suspension of Article 19 continues so long as the proclamation of emergency is 
in operation. It will also be noted that the suspension of Article 19, for which provision 
is rr;adc in Article 358, applies to the whole of the country and so covers all Legislatures and 

also States^ 

After an emergency is declared, nothing in Article 19 will restrict the power of the State 
to make laws or to take any executive action which the State would but for the provision 
contained in Pari III was competent to make or to take. Article 358, however, does not 
operate to validate a legislative provision which was invalid before proclamation of emer¬ 
gency. All executive action which operates to the prejudice of any person must have the 
authority of law to support it and the terms of Article 358 do not detract from that rule. 
Article 358 merely provides that so long as the proclamation of emergency subsists law must 
be enacted and executive action may be taken in pursuance of lawful authority, which, if 


11. See .Artic le 123. 

12 Makh'cih^'Stngh vr'Slate of Punjab, 
AIR 1964 SC 381 ; (1964)4 SCR 797. See 


also Stale of Maharashtra v. I^k Siiikshan 
Sanstha, (1971)2 SCC 410 : 1971 .Supp SCR 
879. 
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the provisions of Article 19 were operative, would have been invahd.^* Thus in Bennett 
A, C.n. v. Union ot India^\ the Supreme Court was of the view that the 




___ _prim Policy of 1 972»73^^ bich is a continuation of the ol^i^licy, 

is protected duri^ the proclamatfon. of emergency and is a mere adininistrativeaction, is 
i mpoun d. It was observed that executive action wh ich is unconstitutional is not mtinune 
from being challraged in a court of law during the proclamation of emergency. During 
the proclamation of emergency, Article 19 is suspen ded. But'Tt would not authorise- thej 
faking of detrimental executive action during tR4lT>eriod affecting the Fundamental Rights 
in Article 19 without any legislative authority or in purported exercise of power conferred 
by any pre-emergency law which was invalid when enacted. 

In emergencies, however, the President may deprive the citizen of the riglit to go to a 
court of law for the violation of the rights conferred on him under Art^le_19. 

The suspension of the right to move the courts for the enforcement of the Fundamenwl 
Rignts is brought about by an order of the President It is ConSon I 

‘nVrrto^ 

original ^af. 

ment only of some .-forcement of all the rights. This was unreasonable, for it may 

in toes of emergency, to suspend the enforcement of all the rights 

granted to a citizen under Part UI of the Constitution. ^ 

/ • « ^^Amr remain valid during the continuance of emergency or for 

; .'“'riod'as ^e order issued by the President. Again, an order 

such short period as ^ ^ fundamental rights may extend to the whole, 

^nfprf. oAheUrritory of India. Every Order of suspension shall, assoon as may be after 

it is made, be laid before each House of Parliament. 

^ t. •»£ 1 th«» President issued a proclamation of emergency in exercise 

on by dause (1) of Article 352 of the Constitution. This pro- 

of ‘he powers ^ era Agency existed whereby the security of India was threatened 

clamation decl^ ‘h“‘ f orders were issued by the President, one on Novem- 

by external aggt^.oa;^ Th««fter two o conferred by 

rui (I) of "ssTo'f Z SnA'tUution. The first order as amended by the later order 
read thus : 

In exercise of Ihe powers conferred by clause (1) of Article 359 of the Con- 
. , .n the President hereby declares that the right of any person to move any court 
A' the e’AorcTAem of the ri^ts conferred by Articles 14. 21 and 22 of the Constitution 
u n ^usoended for the period during which the proclamation of emergency 

• !./nnto clai^ (1) of Article 352 thereof on the 26th October. 1962 is not in force. 

bas been deprived of any such rights under the Defence of India Ordi¬ 
nance, 1962 (4 of 1962) or any rule or order made thereunder. 

Tn Makhan Singh v. St ate ol_PunJ^ ^\ the Supreme Court had occasion to consider 
u of Emergency' issued by the President and the Presidential 

ihe effect o ^ ij -^35 held that the sweep of Article 359(1) and the 

Order . issued under it is wide enough to include all claims made by citizens in 

TQ^^comt of compe^nt jurisdiction when it is shown that the said claims cannot be effec- 


t'x of M. P. V.' fhakuT Bharat 

■ ; XiR ^967 SC 1170: ( 1 9 (i7)2 

to District Collector of 
/ fcLf V Mis Ibrahim & CO’* (1970) 1 
m I 0970 )^ SCR 498. 


14. (1972) 2 see 788, 807 : (1973) 2 

sea 757. 


15. ‘air 1964 SC 38iT (19b4)4 
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lively adjudicated upon without examining the question as to whether the citizen is, in sub¬ 
stance, seeking to enforce any of the specified fundamental rights and that means the funda¬ 
mental rights under Articles 14. 19, 21, and 22. Even so, the Court took the precaution 
of pointing out that as a result of the issue of proclamation of emergency and the Presidential 
Order, a citizen would not be deprived of his right to move the appropriate court for a writ 
of habeas corpu s on the ground that his detention has been ordered mala fide. Similarly, 
if a detenu contends that the operative provisions of the Defence of India Ordinance under 
which he is detained suffer from the vice of excessive delegation, the plea thus raised by the 
detenu cannot, at the threshold, be said to be barred by the Presidential Order because, in 
terms, it is not a plea which is relatable to the fundamental rights specified in the said order. 
There are two other grounds which a detenu is entitled to take, notwithstanding the Presi¬ 
dential Order. These are : (0 that the order of detention is passed by a delegate outside 
the authority conferred by the Government on him, and (//) that the power has been exercised 
inconsistently with the conditions prescribed in that behalf.** 

In Ra m Manohar Lohia v. State of Bihar ^'^, the order of detention under the Defence 
of India Rules was held to be illegaUbecause the actual order of detention in the case was 
not in terms of the rule. The Court stated that : 

When the liberty of a citizen is put within the reach of authority and (he scrutiny 
from courts is barred, the action must comply not only with the substantive require¬ 
ments of the law but also with those forms which alone can indicate that the substance 
has been complied with. 

It may oe emphasized here that Article_359 empowers the President to make an order 
for the purpose mentioned therein and as the singular includes plural, he can make different 
orders. But, can he make an order or orders in respect of different groups of persons such 
as foreigners and persons governed by the Defence of India Rules'? It is true that the scope 
of the President’s order shall be conhned to whole or part of the territory of India and during 
certain periods. But there is nothing in the article which prevents the President from restrict¬ 
ing the scope of the order to a class of persons, provided the operation of the order is con¬ 
fined to an area and to a period. Where the impugned orders apply to the entire country 
the fact that only the persons who are affected by that order could not move the court for 
the enforcement of their right cannot make them any the less valid orders.** 

It will be noticed that Article 3S9 does not authorise the abrogation of fundamental 
rights during the operation of a proclamation. The only effect of Article 359 is to suspend 
the enforcement of the rights mentioned in the order of the President for the duration of 
emergency. After the period of emergency is over, all things done and laws made in contra¬ 
vention of the provisions of Part III of the Constitution may be challenged in a court by 
appropriate proceedings. Parliament cannot, by passing an indemnity Act, deprive citizens of 
their remedies in so far as they arise from the breach of the fundamental rights conferred by 
the Constitution.'* In an emergency, the Executive may only temporarily postpone the 
enforcement of the rights. An indemnity Act, however, takes away |he right which has 
already vested in a person. The Legislature is not competent to do so and the analogy of 
the British Parliament is inapplicable. There are no fundamental rights guaranteed by any 
written Constitution to limit the powers of Parliament which in the eyes of law is sovereign. 
It is absolutely within the pow'ers ^ the Brii>«h Parliament to pass an indemnity Act and 
thereby make past illegalities legal. 


16. K. Anandan J'^ambiar v. Ckief 
Secretary of Madras^ AIR 1966 SC 657 ; 
(1966)2 SCR 406. 

17. AIR 1966 SC 740, 756; (1966)1 

SCR 709. ' 

18. GhuUun Sarwai v. Uniort of fndia, 


AIR 1967 SC 1335, 1339: (1967)2 SCR 
271. 

19. The only exception is provided 
inder Article 34, i. e., when martial law 
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Accordingly, the consequence of the Presidesodal Order may be that any proceeding, 
which may be pending at the date of the order remains suspended during the time the order is 
in operation and may be revived when the said order ceaaes to be operative, and fresh pro¬ 
ceedings cannot be taken by a citizen after the order has been issued, because ihe order takes 
away the right to move any court during the operation of the order. The said right cs^ot be 
exercised by instituting a fresh proceeding contrary to the order. If a fresh proceeding failing 
within the mischief of Article 359(1) and the Presidential Order issued under it is instituted 
after the order has been issued, it will have to be dismissed as being incompetent.*® 


Waqub 


The real import of the words used in Article 359 ca me up for consideratmn in Mohd ^ 
. V. State of Jammu & Kashmir^^ which was concerned with a number of^g^^ 

Writ' petition to test the vaTidtlsnof^rSts made under Rule_3QClX .oI Defci^ of India 
Rules. 1962. an d the President’s order issued under Article^^lJsuspending theM-we- 
ntent of fundamental rights under Articles 14, 21 and 22 during the pen ° ® - 

Among other grounds, it was contended firstly, that the President ® 

Article llahe order passed by him under Article 33?Js a law within 
13(2) therefore, liable to be tested on the te^s 

tliSt the enforcement of only such fundamental n^^n ^uspe^^ Supreme Court rejected 
the reasoii^which have led to the ° 2 ) d Artfcle 359 being parts of the same 

both th e argume nts. Firstly, o^aiMe I'^-feTwoTirovisions have to be read harmoniously 
Constitu-tmn^d on an equal ^rri^ out and it is not destroyed altogether. ' 

in order that the intention behind assumed to be law in the widest sense, it cannot 

Thus though an order under if that were so. Article 359 wouM be nugatqry. 

be law within the meaning of Article 13^( ) * ^ , 3 ( 2 j_ ,he result would be that though the 

If the order is a law within the fuli^ental right is suspended during the 

order says that the enforcement o P ^t^ , 3 ( 2 ) on the anvil 

period of emergency, ‘Z*® . enforcement of which it suspends and a declaration made 

of the same „_ever Secondly, it is implicit that the enforcement of a 

thereunder has no n’®®"'"* suspended by the President is for the sake of the security of 
particular fundamental «Sht ^ been declared under Article 352, and no further proof 
India, for which the em«^-y ^ determinaUon of the 

of It is called upon to justify his action inl^courl of law. $ Hidayatullah. 

President, and le ^ ° A rticle 35 9 must be circumsenb^n at least those theo- 

’ -'”ii^'^TT^<?ble’casi where the power miy-be misused or exercised mala fids, and for that 
letically left for the operation of Aiticle 14. However, it is submitted that 

purpose room accented it would unduly circumvent the ambit of Article 359. ^orc- 

::e“,"har rays“^rfrledy available in a court of law against misuse of power 
or mala fides as an independent ground. 

It is uuc that the right to move ihe Supreme Court for the enforcement of the Funda¬ 
mental Rights guaranteed under the Constitution is itself a guarant y right by vinue of 
Article mD- But clause (4) of Article 32 itself provides that the 

be suspended in accordance with the provisions of the Constitution. In w hury 

V Ch^Tf Comnussioner, Tripura^ the impugned order of the President did not suspend ^ 
me rightr^^ted in a citi^^ move the Supreme Court but only his r^ht to enforce the 
provisions of Articles 21 and 22. Thus, as a result of the Order of the President 
fioners' right to move the ^preme Court, but not the Supreme Court s power under ^icle 
ItThad been suspended during the operation of emergency, with the result tnat the petitioner 
had no locus standi to enforce his right, if any, during the emergency. 


AIR 

2 ' 7 . 
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SC 381 : (19d4j4 SCR / 97- 
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However, a petitioner can challenge the validity of a law. rule or order made there¬ 
under on a ground other than those covered by Article 358. or the Presidential Order issued 
under Article 359(1)**. For instance, a citizen will not be deprived of his right to move an 
appropriate court for a writ of habe as corpus, on the ground that the law under which he 
is detained suffers from the vice of ex^sive delegation,** or the detention has been made 
mala or the exercise of power by the President is nothing but a fraud on powers.** 


In State of Ma haras htra v. 
was detained in a prison ilnder k.uie 


Prabhakar Pandurang Sar^zgiri*'^, the petitioner, who 

ot India Rules, 1962, and had written 


a book of scientific interest **In side the Atom ”, was denied permission by the State govern¬ 
ment to send the manuscript for“^blicatibn. and. therefore, approached the High Court 
eventually for directing the State government to give the necessary permission. The High 
Court directed the government to allow the manuscript to be sent out to the petitioner*s 
wife for eventual publication. On appeal to the Supreme Court, it was held that the State 
government acted conlrary to law in refusing to send the manuscript out of |ail for its pub¬ 
lication. Subba Rao, J.. spiking for the C ourt , explained that the President under Article 
359 suspended the enforcement inter oTiat of Article 21 during the period of emergency, but 


the President’s order was a conditional one. In effect the Order said that the right to move 
the High Court or the Supr^e Court remained suspended if such a person has been deprived 
of his personal liberty under the Defence of India Act, 1962, or any rule or order made there¬ 
under. If the appropriate authority seeks to impose on a detenue a restriction not so pres¬ 
cribed, the said authority will be interfering with the persona! liberty of the detenue in dero¬ 
gation of the law whereunder he is detained. The right of the detenue. in such a case, to 
move the Supreme Court or the High Court in that regard would not be susp>ended under 
the order made under Article 359(1). 


r-: 'VT 




Articl^359. empowering the President ta suspend .!^ to eafoico Fi^tun^i^ 
Rights, was severely criticised in the Coostituent Assembly. The provision was ^aracterised 
by some members as the “grand finale an'd crowing glory of the most reactionary chapter of 
the CoDslitution”, an “arch of autocratic reaefibn*’, and a “plagiarised version of the British 
Emergency Powers Act, 1920”. It was claimed that nowhere else the Executive enjoyed 
such a dra.stic power as'was being vested in the Union Executive in the Indian Constitution : 
it is interesting to find out how the question of suspension of the constitutional guarantees 
has been dealt with in some other Constitutions. . ^ 


In the U. S. A. Constitution, Section 9 of Article I provides that “the privilege of the 
writ of habeas corpus shall not be suspended unless, when in cases of rebellion or invasion, 
the public safety may require it”. The framers of the Constitution, however, did not specify 
who has the power of suspending—President or Congress. President Lincoln interpreted 
the provision to mean that it was the President who in law had the authority to suspend the 
%vrit in times of emergency, and he on his own judgment, suspended operation of the writ 
during the Civil War. The Supreme Court disagreed with his interpretation and held in the 
famous case of Ex parte Milligan*^ that it was Congress alone which had the power of sus¬ 
pending the writ. Congress thereupon passed a law authorising the President to order the 


23. See generally Makhan Singh v. 
State of Punjab, AIR 1964 SC 381, 400; 
(1964)4 SCR 797; K. Anandan Nambiar \. 
Chief Secretary to the Govt, of Madras, AIR 
1966 SC 657, 661 : (1966)2 SCR 406. 

24. Ibid., p. 400. 
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suspension of the writ whenever he deemed such action necessary during the remainder of 
the Civil War.” 


L. n •* A v-inaHnm the Executive has no power to suspend the writ of habeas 
In the United *^8** ' . ^ “ ,his right either directly or authorise the Executive 

corpus. Parliament alone ^ nurine the World Wars of 1914 and 1939, Parliament dele- 
■To^o so whenever necessary. ^ ^r cucnendina the writ of habeas corpus^ to the Exe- 

gated wide powers, includmg life of the civilians. But neither during 

cutive for conductmg there any direct suspen sion of t he writ pf^fy 

the First nor the Second j xL courts could not. however, consider 

corpus^ Access to the or expedient for purposes of the Act. It was 

whether a particular regulatio . to^pport a regulation authorising imprisonment 

held that the power was wide ptoceedings were not suspended, there 

without trial.”"- Thus, though eiving^the Executive unrestricted power to detain 

was a greater infringement o . corpus proceedings in respect of charges. Under 

without trial th^ in pf Germany, the President of the Reich could in the 

the Publication Weimar abrogate either wholly or partially the fundamental 

interest of “^ritutl^n. was under a duty to report to the Reichstag 

rights secured under ^ respect to the abrogation of the fundamental 

without delay, any ^ f state of war or armed rebellion the personal rights 

rights.”” In Eire, during ^„„Pt be so construed as to prohibit, control or 

of citizens secured under t ^ pf the personal rights secured to an indivi- 

interfere with any acts of the P^ ^i,^as corpus. 

dual is the right to move the Hign «^our 

. a- e A.ietralta and Canada do not enumerate any fundamental 
The Federal Constitutions personal freedom, as of all his other 

rights of their ^ ordinary law. particularly to the part of it dealing with crimM 

rights, a citizen must *ook to countries do not make any specific provision for the 

and torts. The Constitubons of ^y the citizens are 

haWe’m be°drasti« 1 ^c^ailed during the periods of emergency, as was done in the last 

i, abundantly clear that during the periods of emergency consti- 
These ins modified as 

tutional guarantees may be so m opposition in the Constituent Assembly. 

. as the to voting the power in the President instead of in Parliament, 

however, was main y harm in giving this power to the President. Emergency de- 

It is submitted that there President, is the best person to determine when the power 

mands immediate . j. of’the President will only be an ad interim power, 

is to be exercised. ^^der Article 359 is required, as soon as may be after it is 

mId°e'‘*to before Lrliament which will be free to take any action it deems fit. 

..rntect States against external aggression and interna! disturbance.— 

(Anderson; American Gaotrnmeni). The 
matter is not free from difficulties. One 
view is that the President can never on his 
own authority suspend the writ, except per¬ 
haps in a state of war, in his right as the 
Commander-in-Chief. The other view is 
that the President, subject to ratification by 
Coneress, mfity suspend the writ ad interim. 

30. R V. HaUiday, (1917) AC 210. 

31. Article 48, Constitution of the 
German Reich, 1919. 

32. Section 40, Co.istitution of Eire, 

1937. 


29. It is claimed that the law be 
intcrpieted the re- 

War 11 over lOO 000 persons 

TTapaJ:es"e^ ?n^Tuding° ove? 7,000 

from ^ntre" 

“inland’ within ^ haste, the 

The army pleaded ^ .’^ible 

danger of sabotage ^and spyi 
Japanese Vovasio ^be 

distinguishing q kly 

disloyal. It may ^be new deci- 

unlike that in Milligan case. 



Art. 360] 


EMERGENCY PROVISIONS 


559 


IJoion to protect every State from external aggression and internal disturbance. Secondly, 
k shall also be the duty of the Centre to ensure that the Government of every State is earned 
pD in accordance with- the provisions of the Constitution. 

The Chairman of the Drafting Committee, in explaining the scope and purpose of this 
article, observed : 

Now I come to Article 277.“ Some people might think that Article 277-A 
is merely a pioidS declaration, that it ought not to be there. The Drafting Committee 
has taken a different view and I would therefore like to explain why it is that the Drafting 
Committee feels that Article 277-A ought to be there. I think it is agreed that our 
Constitution, notwithstanding the many provisions which are contained m it v^ereby 
the Centre has been given powers to override the Provinces, nonetheless is a Federal 
Constitution and when we say that the Constitution is Federal Constitution it means 
this that the Provinces are as sovereign in their field which is left to them by the Con¬ 
stitution as the Centre is in the field which is assigned to u. In other words, barring 
the provisions which permit the Centre to override any legislation that may. be passed 
by the Provinces, the Provinces have a plenary authority to make any law for the peace, 
order and good government of that Province. Now, when once the Constitution makes 
the Provinces sovereign and gives them plenary powers to make any law for the p^^, 
order and good government of the Province, really speaking, the intervention of the 
Centre or any other authority must be deemed to be barred, becau^ that would be 
an invasion of the sovereign authority of the Province. That is a fundamental pro¬ 
position which. I think, we must accept by reason of the fact that we have a Federal 
Constitution. That being so, if the Centre is to interfere m the ’“'f 
provincial affairs, as we propose to authorise the Centre by vurtue of Articles 278 and 
278-A it must be by and under some obligation which the Constitution imposes upon 
the Centre The invasion must not be an invasion which is wanton, arbitrary and 
Il^au^or'ed by llw. Therefore, ir, order to make it quite clear that Articles 278- 
and 278 A“ are not to be deemed as wanton invasion by the Centre upon the authonty 
of the Province, we propose to introduce Article 277-A. As members will s^. Article 
277-A says that it shall be the duty of the Union to protect every unit, and also to 
maintain the Constitution. So far as such obligation is concerned, it will be found 
that it is not our Constitution alone which is going to create this duty and this obligation. 
Similar clauses appear in the American Constitution. They also occur in the Australian 
Constitution where the Constitution, in express terms, provides that it shall be the duty 
of the Central Government to protect the units or the States from external aggression 
or internal commotion. All that we propose to do is to add one more clause to the 
orinciple enunciated in the American and Australian Constitutions, namely, that it shall 
also be the duty of the Union to maintain the Constitution in the Provinces as enacted 
by this law There is nothing new in this and, as I said, in view of the fact that we are 
endowing the Provinces with plenary powers and making them sovereign within their 
own field it is necessary to provide that if any invasion of the provincial field is done by 
the Centre it is in virtue of this obligation. It will be an act in fulfilment of the duly 
and the obligation and it cannot be treated, so far as the Constitution is concerned, 
as a wanton, arbitrary and unauthorised act. That is the reason why we have introduced 

Article 277-A. 

T the U S A , in the case of domestic violence the Federal Government has in law 
nower to intervene unless requested to do so by the State Legislature or by the Executive. 

I eeislaiure is not in session. The Federal Government, however, has intervened un- 
" k d on several occasions.* During the Pullman strike of 1894, President Cleveland sent 


oa Arfirlp 355. 3®- Constituent Assembly Debates, 

34 Article 356 of the Constitution. Vol. IX, p. 133. 

35.' Article 357 of the Constitution. 
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the U. S. troops into the State of Illinois in spite of vigorous protest .by the State authorities. 
The President justified his action on the ground that certain federal functions, such as, carrying 
of U.'Sl'rhafTs or tSe regulation of inter-State commerce, were being interfered with. The 
Supreme Court upheld the President’s action.^’ It confirmed the right of the President to 
intervene anywhere by the use of federal troops, if necessary, when disturbances in a State 
reach such a proportion as to interfere with the national services. In 1963, the Federal 
government deployed national militia to deal with racial disturbances in Little Rock and to 
secure compliance with the decisions of the Supreme Court on raciak integration, though 
mu'ch against the wishes of the States concerned. Similarly, in Australia the Constitution 
Act provides that the Commonwealth_shaJLintervene on the application of the Executive 
Government of the State. In Switzerland the Federal Autho rity can intervene on its own 
initiative if the disorders within the cantons endanger the safety of the nation. In ^1 other 
cases the cantons may request the Federal Authority for its assistance. In Canada there are 
no specific provisions in the CbnstjTu«*on Act in this behalf but. in a time of grave natiwal^ 
emergency the Federal Government may take such action as it may deem necessary under 
its residuary powers. In India the intervention of the Centre for suppressing disturbances 
within a Slate is not conditioned upon a request of that State. Internal disturbances, how¬ 
ever must be comparable in gravity to repelling of external aggression, for, the maintenan^^ 
of law and order within a Slate is primarily a responsibility of the State and it would be un¬ 
justifiable interference with the State’s autonomy if the Centre could intervene on a light 
pretext Nevertheless, it may be noticed that the words ‘security of India’ which occur in 
Article 352, are not mentioned in Article 355, and the implication is that for the intervention 
of the "centre the internal disturbance need not necessarily be so grave as to threaten the 

security of India. ^ “ 

A duty is imposed on the Union to ensure that the government of every Slate is carried 
on in accordance with the provisions of this Constitution. If it is found that the government 
of a State is not carried on in accordance with the provisions of this Constitution, one way 
is to impose the President’s Rule under Article 356. However, short of taking action under 
Article 156. other ways are open to deal with the situation by virtue of Art!cl^35_5.. For 
example, despatch of military or the Central Re^rve Police to a Stale can be justified if the 
State fails to give adequate protection to the Central governmenj:, agencies in the State so 
that these may keep on functioning normally, or to protect Central government properties 
in the State against destruction by agitators or strikers in spite of Articles 256 and 257.** 
Reading Articles 355 and 356 together, it may be said that they are complimentary to each 

other. 

In anticipation of the Central goveinmei^t employees going on strike on September 
19 1968, the Central government deployed the Central Reserve Police in Kerala to protect 
Central government offices and installations. The Stale government objected that it should 
have been consulted by the Central government before doing so. The Central government 
took the opposite view and did not agree with it. The Central Reserve Police has been created 
by an Act of Parliament under entry 2 of List I “any other armed forces of the Union”. 
Though “public Order ’ is provided in entry 1 of List II, there is no entry empowering the 
States to raise “armed forces”. It was, therefore, argued that the Central Reserve Police 
could be deployed in the State not only to protect Central government property and installa¬ 
tions but also to make arrests or disperse unlawful assemblies if the State police did not 
perform these functions. The State was reminded of the responsibility Article 355 placed 
on it to ensure that the administration of every State is carried on in accordance with the 
provisions of the Constitution. 


37. Re Debs (1894), 158 US 564. 

38 A letter was in fact addressed on 
.Noveraber 8, 1967 by the Central Govern- 

tnecu to all the .State Governments, draw¬ 


ing their obligations under Articles 256, 
257. The letter went on to suggest that in 
case they are unable to do so, they may 
seek Centre’s assistance. 
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On April 10» 1969» there was a State-wide strike in West Bengal as a protest against 
firing by the guards of ^e Central Defence Ordnance Factory. The State government 
failed to ^ve protection to Central govemniTOt property and agencies as a result of which 
these services had to be suspendedIbr a^ay. The Central government took a serious view 
of the matter. Perhaps such incidents may reorient the Centre-State relations so that the 
Centre may not have to depend upon the States. 

B. Failure of Cons titutional Mac hi nery tn States. —Article 356 of. the Constitution 
empowers the President to issue a proclamation on receipt of a report from the Governor 
of a State, or otherwise too, if he is satisfied that the Government of the State cannot be 
carried on in accordance with “The provisions of the Constitution. By that proclamation 
he can assume to hin^lf afljor any of the functions ^f the G overnment of the State and all or 
any of the po wers vested''*h T or exercisable by the Governor or any body or authority in the 
State, and declare that the powers of Le^lature of that State shall vest in Parliament. He 
cannot, however, assume to himself any of the powers vested in or exercisable by a High 
Court or to suspend, either in whole or in part, the operation of any provision of the Cons¬ 
titution relating to High Courts. 

Article 357 provides the manner in which the legislative powers of a State, which under 
the President’s proclamation are declared to vest in Parliament, are to be exercised. It states 
that the Union Parliament may delegate the power to make laws-for the State to the President 
or to any other authority specified by him in this behalf.** Power is given to the President, 
when the House of the People is not in session, to authorise expenditure from the Consolidated 
Fund of the State pending sanction of such expenditure by Parliament. The President can 
also issue Ordinances for the State, under Article 123, except when both Houses are in 
session. 

The scheme providing safeguards against the breakdown of the constitutional ntaebinery 
in the Slate underwent three important changes in the consideration stage of the Draft in 
the Constituent Assembly. 

In the first place. Article 188^* was deleted with the result that now it is the President 
alone who in case of a breakdown of the constitutional machinery in a State, assume 
the functions of the Government of the State. Article 356 as originally proposed provided 
that the Governor of a State should have the powCf to lake over the administration of the 
State by proclamation for two weeks and then communicate to the President of the Union 


39, This authority shall also be 
responsible for preparing and sanctioning 

the budget of the State. 

40. Article 188 of the Draft Constitu¬ 
tion was to the following effect: 

“181. Power of Governor in grave 
emergencies.^{\) If at any time, the 
Governor of a State is satisfied that a 
grave emergency has arisen^ which 
threatens the peace and tranquillity of 
the State and that it is not possible to 
carry on the Government of the State 
in accordance with the provisions of 
this Constitution, he may, by proclama¬ 
tion, declare that his functions shall, to 
such extent as may be specified in the 
proclamation, be exercised by him m 
his discretion, and any such proclama¬ 
tion may contain such incidental and 
consequential provisions as ma> appear 
to him necessary or desirable for giving 
effect to the objects of the proclamation 
including provisions for suspendmg in 
whole or in part the operation of any 


provisions of this Constitution relating 
to any body or authority in the State: 

Provided that nothing in this 
clause authorises the Governor to sus¬ 
pend either in whole or in part the 
operation of any provisions of this 
Constitution relating to the High 
Courts. 

(2) The proclamation shall be 
forthwith communicated by the Gover¬ 
nor to the President who may, thereup¬ 
on either revoke the proclamation or 
take such action as he considers appro¬ 
priate in exercise of the emergency 
powers vested in him under Article 278 
of this Constitution. 

(3) A proclamation under this 
article shall cease to operate at the 
expiration of two weeks unless revoked 
earlier by the Governor or by the 
President by public notification. 

(4) The functions of the Governor 
under this article shall be exercised by 
him in his discretion.” 
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that the constitutional machinery had failed and that he had issu^ a proclamation taking 
over the administration. O^y on the report made by the Governor, the President could 
act under Article 3S6. 



T 

One would naturally ask why such an important departure was made from the' scheme 
as envisaged in the earlier Draft. As would app^ from the debates in the Constituent 
Assembly, the change was introduced by the Drafting Committee, because it was felt that 
no useful purpose would be served, if there was a real emergency in which the President was 
required to act, by giving to the Governor, in the first instance, the power of suspending the 
Constitution merely for two weeks. If the President was ultimately to take the responsi¬ 
bility of entering into the State’s field in order to suspend the Constitution, it was much better 
that the President should come into the field right at the very begimiing. 

In the second place, the power of the President, under the new article can be exercised 
on a report of the Governor of a State or on his own initiative. Under the original article, 
he could not issue a proclamation taking over the administration of a State except on a report 
from the Governor, preceded by a Proclamation by the Governor under Article 188. 

The justification for introducing this change is obvious. We have noticed that Article 
355 imposes an obligation on the Centre to ensure that the Government of every State is 
carried on in accordance with the provisions of the Constitution. If it was the Centre s 
ultimate responsibility to protect the constitution^ machinery of the States, it would not be 
proper to make the action of the President dependant upon a report from a Governor. A 
Governor might not sometimes make a report. Under the amended article the President 
may act forthwith, if he is satisfied that such events have occurred in a State which involve 
the special responsibility placed upon the Centre to maintain the State Constitutions. How¬ 
ever, the President has not acted under Article 356(1) except on the report of Governor of 

a State. 

Thirdly, under the original article Parliament was not authorised to confer the powers 
of the Legislature of the State on the President. The authority and powers of the Legis¬ 
lature of the State were .exercisable only by Parliament. The change has been effected, as 
explained by the Chairman of the Drafting Committee, because Parliament may have too 
much work to attend to be able to deal with legislation for a State whose Legislature had 

been suspended. 

f Duration. _The duration of a proclamation issued under Article 356 is two months.*^ 

If after two months proclamation is to be continued, it has to be ratified by Parliament. 
Where Parliament has ratified a proclamation, it will be in operation for six months, and 
any further continuance should be sanctioned by Parliament. An outside limit of three years 
has also been prescribed. After that period, neither Parliament nor the President shall have 

power to continue a proclamation. 

Article 356(1) provides that the President may issue a proclamation if he is satisfied 
that a situation has arisen in which the government of the State cannot be carried on in 
accordance with the provisions of the ConstitutionDThe exercise of executive power of a 
State in derogation of the provisions of Articles 256 and 257 may provide for a situation 
in which such a proclamation may .be issued." Such a situation may also be created if a 
stable ministry is not found possible due to poUtical uncertainties in the Legislative 
Assembly or. inability to find a leader acceptable to the members of the Legislative Assembly. 
Ever since the present Constitution came into force, there have been several occasions for 
resorting to the President’s rule under Article 356(1). On most occasions, it has been due to 
circumstances in which a stable ministry could not be formed, e. g., in 1951 in Punjab, in 
1952 in Pepsu, in 1954 in Andhra Pradesh, in 1956 in Travancore-Cochin, in 1961 in Orissa, 

42 . Set Article 365 of the Constitu- 


41. In the original article a period 
of six months was provided as the period 
of duration of the proclamation. 
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in 1964 in Kerala, in 1967 in lUiasthan. in 1968 in UtUr Pradesh. West Bei^, Bihar and 
Punjab, in 1969 in Bihar. In 1966, reorganisation of Puiyab and iu bifurcation into 
two States, Punjab and Haryana, provided another situation for the imposition of President s 
rule. The same year in Goa, it was imposed for holding an opinion poll for about four 
months. In 1974, the President’s rule was imposed in Gujarat after there was created a 
problem of law and order due to students’ agitation, resignation by a sizable number of mcni- 
bers of the Legislative Assembly, and hunger strike by Mr. Morarji Desai. In 1975 President s 
rule was imposed in Nagaland owing to defections. 

During the President’s rule in a State under Article 356(1) the Legislative Assembly 
may either be dissolved or suspended. If the Legislative Assembly is dissolved, ste^ are 
taken to have fresh elections for constituting a new Legislative Assembly in the SUte^ The 
Legislative Assembly may also be suspended as it happened, for example, in 1966 in Puu^b, 
in 1967 in Rajasthan, in 1968 in Uttar Pradesh, in 1969 in Bihar, in 1974 in Gujarat and in 1975 
in Nagaland. During this period, by virtue of^clause (1) of Article 357, Parliament is empowered: 
(/) to confer powers on the President for making laws for the State and to authorise him further to 
delegate to any other authority. Hi) to authorise the President or any other authority on his behalf 
for making laws and imposing duties upon the Union or its officers and authorities, and (WO 
to authorise expenditure from the Consolidated Fund of India when House of the People 
is not in session. So far the practice has been for the President to enact laws for a State 
during the President’s rule in consultation with Members of Parliament from that State. 
The administration is delegated by the President to the Governor of the State, who disebarg^ 
his responsibility with the help of advisors. During this period, the Ministers do not stay in 
office, or else they may be dismissed from their office. 

An unusual instance of a proclamation under Article 356 took place in the case of 
Kerala in July 1959. Here, though the communist Ministry commanded the majority in 
the Legislature, it had lost the confidence of the people. There was a State-wide movenwnt 
where all the people, except communists, belonging to the various political parties, religions 
and creeds joined hands to safeguard the democratic rights which, it was claimed, were being 
destroyed by the communist Government which had been functioning in a partisan manner 
and pursuing discriminatory policies. The whole atmosphere in Kerala was full of hatred, 
incitement and violence. The Central Government advised the Ministry to ask the Governor 
to dissolve the Assembly in order to hold fresh elections, but they did not accept the adrice 
of the Central Government. The President thereupon issued a proclamation taking 
over the administration of Kerala under Article 356. The President’s action became a 
mailer of sharp criticism A question was raised about the interpretation of the words “in 
accordance with the provisions of the Constitution’* in Article 356(1) and it was argued that 
a ministry commanding the majority in a legislature functions within the purview of those 
words in a parliamentary system of government. On the other hand, the action was sought 
to be justified on the ground that the breaking down of law and order and its assuming such 
proportions as to be beyond the resources of a State is a situation which warrants an inter¬ 
vention of the President under Article 356(1). Besides, the word 'provisions’ in Article 356(1) 
was said as referring to all provisions of the Constitution including its Preamble wherein 
the people of India have resolved to constitute India into a Sovereign Democratic Republic, 
and if the actions of the Ministry, or the party in power, amount to subversion of the demo¬ 
cratic principles, a situation is created providing an occasion for invoking the President’s 
rule. However, later the President’s action got the approval of Parliament. Even other¬ 
wise, the better opinion appears to be that the President’s action can be justified under certain 
circumstances if the President is satisfied on reasonable grounds that the Ministry has lost the 
support of the people even though it enjoys the confidence of the legislature.” 

In 1967, the imposition of the President’s rule in Haryana under Article 356(1) provides 
another situation in which the Ministry appeared to be enjoying the confidence of the 


43. See also comments on p. 21 1. 
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mAIorlty, though precarious, of members ih the Legislative Ass«^b]y. On receipt of the 
report of the Governor, a proclamation was issued by the PresidcDt thereby dismissing the 
Ministry in the State. It was revealed in the Governor’s report that due to defection on a 
large scale of members of the Legislative Assembly, wlK»e Ic^'alty being fimble and abuse 
of power by mini sters resulting in political corruption in .the State, no alternative stable 
ministry could be formed. It was mentioned that even if the ruling party or the oppositimi 
could establish its majority, even then there would be no peace Or stability. In tbis^context, 
the constitutionality of the President’s proclamation was questioned^ Jtoi^ SMgh 

V. Union of Indict. The former Chief Minister filed a writ for quaA h in g the proclamation 
on the ground, among others, that the petitioner co mm a n ded the majority in the l^egiS' 
lative Assembly and as long as he had the majority, the Central government was not com- 
peteot to issue the proclamation as it could only be issued when it had become unpossible 
to'carry on the government of the State in accordance with the provisions of the_Constitution. 
and the proclamation-does not show in what way the government of the State could not be 
carri^ on ^d what are the provwions of the Constitution in accordance which^c 

government could hot be carriedT on. The High Court d i s mis s^ th e petition. It—atgs 
observed that’totly. the President having issued the( prdclama^n-pursuanr to his consti¬ 
tutional power under Article 356(1) and it being not an executive act of the Union, and the 
President not being amenable toTHTJurisdicUon of the High Court in view of Article 361(1 >, 
the Court caimot go into the vaUdity or legality or prop ri^y of his proclamati on, and s^ndly, 
the reconsideration of the Ei:ocJamatibnns"v^ed by the Constitution in Parliament and 
that excludes the jurisdietTon of the High Court in so far as the proclamation is concerned 
in that rcsoect. The Court was also of th e opi nion that a ny in fgrence drawn by the Governor^ 
and'the conclusions reached^y'him cannot be questioned in Court either. As regards the 
proclamati on being q u^^oned on grounds of mala fides^ it was stated ^at _therc is ample 
mdteTial in the report of the Governor that the administration of the State had been para¬ 
lysed anaitTr^! functioning was almost not there because ministers w«e unablejo atten d 
noT^^yJo JhV“nraT^~o^p6nci^^ut also to the elution of t he sam e^ 

Article 356 itself enables the President, when a proclamation is made tmder that 
Article, to mai^ incidental or conseque ntial provisions. These provisions are such as may 
appe^'to the President *10 bc'necessary for giving effect to the objects of the proclamation. 
Tinder the tCTms of clause (c) of Article 356(1), their validity or legality is not justiciable being 
a matter entirely tor, the subjective satisfaction of the President. On the day Sh ri A. K.~ 
Mukherjee resigned Chief Mini ster of Wes t Bengal, a proclamation was issued by the 
P resident assifining to himselfafTlhe functions of the State government and all powers vested 
in or exercisable by the Governor of the State and declaring that it should be lawful for the 
President to act to sufijf^xtent as he thought fit through the Governor of the State. By 
another notification, the President delegated the powers so assumed and declared to the 
Governor subject to his superintendence, direction and control. In pursuance of this power, 
the Governor directed the constitution of a Commission of Inquiry to inquhe into certain 
violent incidents under Section 3 of the Commission of Inquiry Act^^52^In Gokuinanda 
Rnv V. Tarapada it was urged before the High Court that the President 

alone who had inform an opinion about the necessity of instituting an inquiry, though Ae 
power to constitute the Co mmission of Inquiry was delegated to the Governor. The High 
Court held that where the power to appoint a Commission pf Inquiry sta nds d elegated to 
the hv the ~Presidentrthe ~dut7 and the statutory obligation to for m an opinion 

ab Sut the " necessity-^riuch an inquiry cannot remain v ested in the President^ B^idcSpJjy 
virTue of^Xfticle 154(1), delegation of the functions of the Slate governmei U to the Gov ernor 
of the State wouTSTTn^ude within its ambit the power to f orm an opinion about t he'n^^ity 
of an inquiry under the Commission^ of Inquiry 

^ Clause (2) of Article 357 makes it plain that the period for which a law made under 
Article 356(1 ) remains in forc^is not coterrainus with the duration of the proclamation. 


44. AIR 1968 P & H 441. 


45. AIR 1973 Cal 233. 
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In Nishi Kanta Mondal v. State oj W. B.«. it was argued that if a proclamation made under 
clause (I) of Article revoked subsequently by another proclamation made-under clause 

v2), an Act enacted by the P resident in exercise of t he pow ers ^onCerred on him by a law made_ 
by Parliam^t under clause_lU(6) of the same article ceases to have effect. -The Supreme 
Court, negativing such a contention, held that such an AcL jn view of the provisions of 
clause (2) of Article 357, shall continue to remain in force in spTte of the revocation of the 
proclamation and would cease to havreff^t only on the expiry of one year after the pro¬ 
clamation has ceased to operate except as respects things done or omitted to be done before the 
expiration of the said period, unless the Act is sooner repeated or re-enacted with or without 
modifications by Act of the appropriate Legislature. 

C. Financial Emergency.—If the President is satisfied that a situatipD has arisen whei&-_ 
by the financial stability or credit of India, or of any part thereof is threatened, he may by a 
proclamation make a declaration to that effect. During the period the proclamation is m 
operation, the executive authority of the Union shall extend to the giving of directions to 
any State to observe such canons of financial propriety as may be specified in the directions, 
and be deemed necessary for maintaining financial stability and credit of the State. Under 
these directives, any State may be required by the Union to reduce salaries and allowances 
of all or any class of persons employed by the State and reserve all money or financial Bills 
for the consideration of the President after they are passed by the Legislature of the State. 

Further, during such financial emergency, it shall be competent for the President to 
issue directions for the reduction of salaries and allowances of all or any class of persons, 
including Judges of the Supreme Court and High Courts, serving the Union. 

The duration of a proclamation of financial emergency is the same as of a proclamation 
of emergency under Article 352. 

The Constitution of India is unique in the respect that it contains a complete scheme 
for speedy re-adjustment of the peace-time governmental machinery in moments of national 
peril. These provisions may appear to be harsh, particularly in a Constitution which professes 
to be built upon an edifice of fundamental rights and democracy. But the provisions must 
be studied in the light of India's past history. India had her inglorious days whenever the 
Central power grew weak. It is well that the Constitution guards against the forces of 
disintegration. Events may take place threatening the very existence of the State, and if there 
are no safeguards against such eveotuaiities, the Slate, together with all that is desired to 
remain basic and immutable, wiU be swept away. 
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361 Protection of President and Governors and Rajpramukhs.—(1) The 
President or the Governor or Rajpramukh of a State, shall not be answerable 
to any court for the exercise and performance of the powers and duties of 
his office or for any act done or purporting to be done by him in the exercise and 
performance of those powers and duties . 

Provided that the conduct of the President may be brought under review 
bv any court, tribunal or body appointed or designated by either House of 
Parliament for the investigation of a charge under Article 61 : 

Provided further that nothing in this clause shall be construed as restrict¬ 
ing the right of any person to bring appropriate proceedings against the Govern¬ 
ment of India or the Government of a State. 


46. (1972)2 see 486 : (1973) 1 SeR 

224. See also Alohd^ Scliffi Khcn v* C, C* 


Bose, (1972)2 SCC 607, 
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( 2 > NO S'-: s .TS 

against the President, or the uovernor | 
during his term of oince. 

oo,sisv’°^- 'or fIXM ”o^u'S'oS''s.v» o? 

°““4) No civil 

or the Governor t. ^ j or purporting to be done ^ him 

office in any court m before or after he entered upon his office as 

in his personal capacity, whether^ ^ore^^ expiration of 

President, or as J- ^ritinc has been delivered to the President or 

two months next after notice be^ or left at his office stating the 

the Governor % * a® cause of action therefor, the name, description 

nature of the proceedii^, by whom such proceedings are to be insti- 

?uted and the relief which he claims. 

tK#. President or the Governors shall not be personally liable 
Clause (1) declares tha official powers and duties. The Pr^ident, 

for the exercise or violation of the Constitution in accordance with the pro- 

however. can be impeached for vioiat persona! immunity given to the Governors 

cedure laid down in ifiiril is to be found in the scope of the expression "the excise 

or the President under Artie ( office". The powers and duties of his office 

and performance of the or the President expressly conferred by the Consti- 

embrace the powers of t Governors or the President qua Governors or the 

tution as well as those But the immunity does not extend to the exercise 

President by any law or . conferred on the Governors or the President under 

and performance of the ^^^Gevemor or the President, but in a different capacity heW 

any Act. not in his Go^^^ or the President. Thus no immunity 

by him by virtue t of the exercise and performance of the powers and duties 

"officii Chance^^^^ under a State legislation.^ 

tr, clause (1) makes it clear that the legal immunity conferred upon 
. ^T?hc Grerl>°n“ L. deprive a citizen of his right to sue the Govermnenl 

oAn^a oftte Government of a State where he has a right under the law. 

I Hown that no criminal proceedings will be instituted against the Presi^t 
Clause (2) lays ,heir tenure of office. It follows that if criminal proceed- 

or the Governor of a ^ate d 8^ appointment as President or Govemj 

;hoseTo<^adffigs shTrema^n stayed during his term of office. But if the term has expned. 

tbe stayed .„es. or imprisonment upon the President or 

Gove“ Thi “"oS^pX’c^omtmpt being of crimina. nature, the Governor is immune 

from such ^ proceedings against the President or the Governor m resP“‘ 

Clause W rela es to^ brought against the President, or Governor m respect 

of his personal ^ ^ only condition is that two months' notice, before the msti- 

milorofthrsul musTbe give to him specifying the cause of the proposed action and other 

necessary details. 

47, Dr. S. C: Barat v. Hari Vinayak 

PaUukaft AIR 1962 MP 73. . atr 

4«. Vijay Pratap v. Ajit Prasad, AIR 

1966 All 305. 


+ T he words "or Rajpramukh’* 
//v' hv the Constitution (Seventh 
omitted by 1956, S. 29 and Sch. 

Amendmen ^oVds "or the Rajpramukh 

omitted hy s. 29 and Sch., xbtd. 
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Under the Government of India Act, 1935, no civil or criminal action could be brought 
against the Governor-General or the Governors during their terms of office. Even after 
their retirement, no action, civil or criminal, was maintainable against them in any court in 
India, unless the previous sanction of His Majesty in Council had been obtained. Further, 
no process whatsoever could issue from any court in India against these officials. Jims 
a Governor could not be summoned to give evidence in any case before a court of law. Und^ 
the present Constitution the immunity is not as extensive as under the 1935 Act, for under 
the present article the President or Governors are not altogether exempt from the jurisdic¬ 
tion of the court. Moreover, civil suits can be brought against them ; they may be sum¬ 
moned to appear as witnesses in courts but if they disregard the process of a court they 
cannot be arrested or imprisoned. 

362. [Rights and privileges of Rulers of Indian States.'] Rep. by the 
Constitution (Twenty-sixth Amendment^ Act, 1971, Section 2, 

363. Bar to interference by courts in disputes arising out of certain treaties, 
agreements, etc.—(1) Notwithstanding anything in this Constitution but subject 
to the provisions of Article 143, neither the Supreme Court nor any other court 
shall have jurisdiction in any dispute arising out of any provision of a treaty, 
agreement, covenant, engagement, sanad or other similar instrument which 
was entered into or executed before the commencement of this Constitution 
by any Ruler of an Indian State and to which the Government of the Dominion 
of India or any of its predecessor Governments was a party and which has or 
has been continued in operation after such commencement, or in any dispute 
in respect of any right accruing under or any liability or oblig 3 tion arising 
out of any of the provisions of this Constitution relating to any such treaty 
agreement, covenant, engagement, sanad or other similar instrument. 

(2) In this article— 

(a) **Indian State” means any territory recognised before the com¬ 
mencement of this Constitution by His Majesty or the Govern¬ 
ment of the Dominion of India as being such a State ; and 

(b) “Ruler” includes the Prince, Chief or other person recognised 
before such commencement by His Majesty or the Government 
of the Dominion of India as the Ruler of any Indian State. 

The recogoitioD of rulership is one of personal status. It cannot be said that claim 
to recognition of rulership is either purely a matter of inheritance or a matter of descent by 
devolution. Nor can claim to recognition of rulership be based only on 'covenants 
treaties. That is why Article 363 constitutes a bar to interference by courts in a dispute 
arising out of treaties and agreements. No claim to recognition of rulership by virtue of a 
covenant is justiciable in a court of law. The Constitution, therefore, provides for the act 
of recognition of rulership by the President as a political power.** 


=*[363A. Recognition granted to Rulers of Indian States to cease and privy 
purses to be abolished.—Notwithstanding anything in this Constitution or in 
any law for the time being in force— 

(d) the Prince, Chief or other person who, at any time before the com¬ 
mencement of the Constitution (Twenty-sixth Amendment) Act 
1971, was recognised by the President as the Ruler of an Indian 
State or any person who, at any Ume before such commencerneoT 
was recognised by the President as the successor of such Ruler 


49. Kunwar Shri Vir Rajendra Singh v. 
Union of IndtOy (1969) 3 SCC 150, 155: 
(1970)2 SCR 631. 


^ • Ins. by the Constitution (Twenty 

sixth Amendment) Act, 1971, S. 3. 
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shall, on and from such commencement, cease to he recognised 
as such Ruler or the successor of such Ruler ; 

(b) on and from the commencement of the Constitution (Twenty-swth 
Amendment) Act, 1971, privy purse is abolished and all rights, 
liabilities and obligations in respect of privy purse are Mtinguished 

— -and accordingly the Ruler or, as the case may be, the successor 

of such Ruler, referred to in clause (a) or any other person shall 
not be paid any sum as privy purse.] 

On the merger of the Indian States with the Union of India, the rulers of those States 
vere granted privy purses and were left with a few of their personal pri^eges ^d pro^tiM. 
Those were guaranteed to them in perpetuity. Later there was a 

government to abolish the privy purses and special privileges of the rulers. A Bill called the 
institution (Twenty-fourth Amendment) BUI. 1970, was moved m the I^k Sabha he 

object of terminating the privy purses and special privUeges of the rulers of the former Indi^ 
Antes. The Bill was passed in Uok Sabha with 332 votes for it and 154 vot« *8^ 
■«ufTt^s defeated in Rajya Sabha with 149 votes for it and 75 votes against it as it failed 
lo get the required maiority of not less than two-thirds of the members prc«nt ^d voting, 
flmmediately thereafter, the President acting under Article 366(22) promulgated an order 
/withdrawing the recognition of the rulers. Separate orders to this effect were issued to all 
th^rulers on September 6. 1970, and they were also notified in the Gazelle. 

^ The order of the President withdrawing recognition of the rulers was challenged in 
the Supreme Court in Madhav Rao Jivaji Rao Scindia v. Vnion of Indic^\ The petitioners 
nraved for a w-it, direction or order : (0 declaring the order of the President to be unconsti- 
-'^uiionai (n) declaring that the petitioners continued to be the rulers and thus were entitled 
to privy’ Lrses and special privileges, and (m) directing the Union of India to continue to 
nav the privy purse as before and to recognise the persona! rights and privileges and to observe 
the provisions of the covenants and merger agreements The Supreme Court by a tnajority 
looted the writ petitions and held that the order of the President was af/ra wres The 
^mitv opinion was delivered by Shah. J.. for hi.mself, Sikri, Shelat, Bhargava, Vaid.a- 
hniam Grover and Dua, JJ., with Hidayatullah. C. J. and Hegde. J. delivering separate 
concurring opinions. The dissenting opinions were delivered by Mitter, J. and Ray, J. 

The Suoreme Court had to take initially a decision whether the petitions could be main- 
A under Article 32. It was contended on behalf of the rulers that the word charge 
•^^ticle 291 directing the payment of the privy purses and charging it on the Consolidated 
Fund of India created a right to property in favour of the rulers. On the other hand the 
of India argued that the word ‘charge’ indicated only the source and the method of 
opvmunt of the privy purses. Shah. J.. speaking for the majority, agreed that a charge gives 
icrht to a oerson to receive payment out of a specified fund or property in preference to others, 
and thus impliedly recognised it as a right to property. Hidayatullah. C J. and Hegde. J., 
Iho ffave separate concurring opinions, were more emphatic in saying that the liability of 
.government to pay the privy purses is a right to property. Other arguments put forward 
har the jurisdiedon of the Court were : (0 that the rights of the rulers arising out of the 
and merger agreements are acts of the State, (ii) that the Union government m- 
the DaramouDtey from the British Crown and (rn) that Article 363 barred the juris- 
r^'ion of Courts in any dispute arising out of such covenants or agreements. Shah, J. held 
fi t ^Lre can be no act of State against its own citizen by the State. The rulers who were, 
heflr- the integration of the States, aliens are now citizens, and their rights and obligations 

from an act of State are now recognised and accepted by the Umon of India. 
Tc^raards the inheritance of paramountcy from the British Crown, it was held that the para- 
did not in any form whatsoever, survive the enactment of the Constitution, and 


50. (1971)1 SCC85: U97l)3SCR9. 

Alio refer to Ktmwar Shri Vir Rajtndra Stngh 


V. Union of India, (1969)3 SCO 150: (1970) 
2 SCR 631. 
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under the Constitution an action not authorised by law against the citizens of the Union 
cannot be supported under the shelter of paramountcy. Dealing with the dimensions of 
the exclusion of the exercise of judicial power under Article 363, the Court stated that it will 
avoid imputing to the Legislature an intention to enact a provision which fioute notions of 
justice and fair play, that the provisions of a statute will not be construed to defeat its mani¬ 
fest purpose and general values which animate its structure, and that in an avowedly demo¬ 
cratic polity statutory provisions ensuring the security of fundamental rights must be liberally 
construed so as to uphold the right. ^ 

Referring to the expression “provisions of this Constitution relating to“ in Article 363, 
it was explained that the expression means “provisions having a dominant and immediate 
connection with“. It was thus held that the source of the right to receive the privy purse 
being the constitutional mandate in Article 291, a dispute as to the right to receive the privy 
purse is not a dispute arising out of a covenant or out of a constitutional provision relating 
to a covenant under Article 363. So also. Article 366(22) was held as a provision relating 
to recognition of rulers and not a provision relating to a covenant. A reference to the cove¬ 
nant or the agreement in Article 291 is for determining who may be recognised as a ruler, and 
for that purpose conferment of authority on the President to recognise a ruler will not be 
deemed as making a reference to the covenant or agreement. HidayatulJah, C. J. thought that 
Article 366(22) related to covenants and Article 363 barred an order of the President under 
Article 366(22). However, according to him, the bar would apply only to bona fide and 
legitimate action and not to ultra vires action. The only provision which was found to ex¬ 
clude the jurisdiction of the courts by the majority was Article 362 which plainly related 
to covenants within the meaning of Article 363. But the jurisdiction of the CourU is said 
to be not excluded where the relief claimed is founded on a statutory provision enacted to 
give effect to personal right under Article 362. Milter, J. and Ray, J., in their dissent, were 
of the opinion th:-» the dispute raised in the petition concerned Articles 291 and 366(22) which 
are related to cove4.-*nls and therefore barred the jurisdiction of the courts. 

As to the argument based on imperfect obligation, Shah. J. said that an obligation which 
arises out of a constitutional provision to pay to the citizens sums of money in recognition 
of obligations of the predecessor Government may scarcely be called imperfect. Hidayatullah 
C. J. referring to imperfect obligation to political treaties observed that there has been re¬ 
thinking on the subject in that the right can be claimed in a municipal court if there is some 
municipal legislation giving enforceability to the right. The covenant, therefore, cannot 
be said to create imperfect obligation since the Constitution takes the matter into itself, and 
gives them its own guarantees. 

Having thus cleared the ground for its jurisdiction to entertain the writ petitions, the 
Supreme Court proceeded to examine the constitutionality of the order of the President 
The petitioners claimed : (i) that the President has no power to withdraw recognition of a 
ruler once recognised, and (//) that the order of the President de-recognising all the rulers 
CH masse amounts to arbitrary exercise of power. The Union of India contended that the 
recognition of the rulers under Article 366(22) is a matter of Slate policy and the President 
is competent to pass the impugned order. Shah. J. negativing the contention of the Union 
of India, said that Article 366(22) in form invests the President with authority to recognise 
a person as a ruler, but that power must be exercised in aid of the constitutional scheme 
By virtue of Article 53(1), the executive power is vested in the Constitution but it is directed 
to be exercised in accordance with the Constitution, that is. in aid of and not to destroy cons¬ 
titutional institutions. It is true that the power to recognise a ruler includes the power 
to withdraw recognition of the ruler, but it must be exercised bona fide, and in the larger 
interests of the people consistently with the provisions of the Constitution to maintain the 
institution of niiership. Shah, 3. maintained, that an order merely ‘derecognising* a ruler 
without providing for continuation of the institution of rulership which is an integral part 
^ the constitutional scheme is plainly illegal. The expression “for the time being’* docs 
net invest the President with authority to accord a temporary recognition to a ruler nor 


570 


THE CONSTITUTION OF INDIA 


[Part XIX 


with authority to recognise or not to recognise a ruler arbitrarily. Hidayatullah, C. J. 
pointed out that the obligation to recognise a ruler is bound up with other guarantees in 
Articles 291 and 362 and the withdrawal of recognition from all the rulers renders the 
guarantees as also the relevant articles of the Constitution inoperative, besides rendering 
otiose a number of enactments like C. P. C., Cr. P. C., the Income Tax Act, the Wealth Tax 
Act. In the same vein, Hegde, J. observed that the President has no competence to exercise 
the executive power in violation of the mandates given by the Constitution. Thus the order 
of the President was held to be ultra vires the Constitution, and hence a nullity. On the 
other hand, Mitter, J. in his dissent did not agree with the majority that rulership should 
be given a status of an institution created and maintained by the Constitution. He took 
the view that the President's power to recognise a person as a ruler arises not merely out of 
Article 366(22) but also the covenants and merger agreements, and the dispute is, therefore, 
barred by the provisions of Article 363. Ray. J. went so far as to say that the entire concept 
and power of recognition arises from the covenants and merger agreements and the power 
of recognition being political the Court will find no standard for resolving the conflict. 

Consequently the Constitution (Twenty-sixth) Amendment Act, 1971 was passed and 
it omitted altogether from the Constitution Articles 291 and 362. As a result, the privy 
Durses and the personal rights, privileges and dignities of the Indian rulers were abolished. 
A new Article 363A was added. Parliament enacted the Rulers of Indian States (Abolition 
of Privileges) Act, 1972, abolishing the privileges of the rulers and making certain transi¬ 
tional provisions to enable them to get adjusted to the changed circumstances. One such 
orovision is Section 3 of the Act of 1972 which makes the C. P. C. applicable to the rulers 
in the same way as it is applicable to the rulers of a foreign State. However, this privilege 
is confined to suits by or against the rulers upon a cause of action which arose before the 
commencement of the Constitution or any proceeding out of any such suit. 


^364 Soecial provisions as to major ports and aerodromes.—(1) Notwith¬ 
standing anything in this Constitution, the President may by public notification 
dhect that as from such date as may be specified in the notification— 

(d) any law made by Parliament or by the Legislature of a State shall 
^ ^ not apply to any major port or aerodrome or shall apply thereto 
subject to such exceptions or modifications as may be specified 
in the notification, or 

ib) any existing law shall cease to have effect in any major port or aero- 
^ drome except as respects things done or omitted to be done before the 
said date, or shall in its application to such port or aerodrome 
have effect subject to such exceptions or modifications as may 
be specified in the notification. 

(2) In this article— 

(d\ “major port” means a port declared to be a major port by or under 
^ ^ any law made by Parliament or any existing law and includes all 
areas for the time being included within the limits of such port ; 

(A) “aerodrome” means aerodrome as defined for the purposes of the 
^ ^ enactments relating to airways, aircraft and air navigation. 


This article empowers the President to restrict or modify the laws made by Parliament 

te Legislature or the existing laws in their application to major ports or aerodromes. 

^ I %an Aircrafts Act, 1934 defines an aerodrome thus : “Aerodrome” means “any 

The n ground or water area intended to be used, either wholiy or in part, for 

define or of aircraft and including all buildings, sheds, vessels, piers, and 

the landing or aepanuns v 

other structures thereon or appertaining thereto . 
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*365. Effect of failure to comply with, or to give effect to, directio^ given 
by the Union.—Where any State has failed to comply with, or to effect to, 
any directions given in the exercise of the executive power of the ^lon under 
any of the provisions of this Constitution, it shall be lawful for the President 
to hold that a situation has arisen in which the Government of the State can¬ 
not be carried on in accordance with the provisions of this Constitution. 

The Union Government under Articles 256 and 257 is empowered to give directions 
to the Government of a State with respect to the matters specihed therein. This article pres¬ 
cribes the consequences of disobedience of the directions of the Union Government to a 
State Government. Where any State disobeys or does not comply with any directions given 
by the Union, it will be lawful for the President to hold that a situation has ari^n in wich 
the Government of the State cannot be carried on in accordance with the provisions of the 
Constitution. On the President’s taking such a decision, the provisions of Article 356 (failure 
of constitutional machinery) may come into operation. 


366 Definitious.—In this Constitution, unless the context otherwise 
requires, the following expressions have the meanings hereby respectively 
assigned to them, that is to say— 

(!) “agricultural income” means agricultural income as defined for 
the purposes of the enactments relating to Indian income-tax ; 

(2) “an Anglo-Indian” means a person whose father or any of whose 
other male progenitors in the male line is or was of European 
descent but who is domiciled within the territory of India and is 
or was born within such territory of parents habitually resident 
therein and not established there for temporary purposes only ; 

(3) “article” means an article of this Constitution ; 

(4) “borrow” includes the raising of money by the grant of annuities, 
and “loan” shall be construed accordingly ; 

(5) “clause” means a clause of the article in which the expression 
occurs ; 

(6) “corporation tax” means any ta^v on income, so far as that tax is 
payable by companies and is a tax in the case of which the following 

conditions are fulfilled :— 

(«) that it is not chargeable in respect of agricultural income ; 

(Z?) that no deduction in respect of the tax paid by companies is, 
by any enactments which may apply to the tax. authorised 
to be made from dividends payable by the companies to 
individuals ; 

(c) that no provision exists for taking the tax so paid into account 
in computing for the purposes of Indian income-tax the total 
income of individuals receiving such dividends, or in com¬ 
puting the Indian income-tax payable by, or refundable to, 
such individuals ; 

(7) “corresponding Province”, “corresponding Indian State” or 
“corresponding State” means in cases of doubt such Province, 
Indian State or State as may be determined by the President to 
be the corresponding Province, the corresponding Indian State 
or the corresponding State, as the case may be. for the particular 
purpose in question ; 


Art. 365 shall not apply to the State of Jammu and Kashiiiir. 
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“debt** includes any liability in respect of any obligation to repay 
capital sums by way of annuities and any liability under 
any guarantee, and “debt charges’* shall be construed 
accordingly ; 

“estate duty” means a duty to be assessed on or by reference to 
the principal value, ascertained in accordance with such rules as 
may be prescribed by or under laws made by Parliament or the 
Legislature of a State relating to the duty, of all property passing 
upon death or deemed, under the provisions of the said laws, so 

to pass ; 

“existing law” means any law. Ordinance, order, bye-law, rule 
or regulation passed or made before the -commencement oi this 
Constitution by any Legislature, authority Or person having power 
to make such a law. Ordinance, order, bye-law, rule^or regulation , 

“Federal Court” means the Federal Court constituted under the 
Government of India Act, 1935 ; 

“goods” includes all materials, commodities, and articles ; 

“guarantee” includes any obligation undertaken before the com¬ 
mencement of this Constitution to make payments in the event 
of the profits of an undertaking falling short of a specified amount ; 

“High Court” means any court which is deemed for the purposes 
of this Constitution to be a High Court for any State and includes 
(a) any Court in the territory of India constituted or re-constituted 
under this Constitution as a High Court, and 
anv other Court in the territory of India which may be declared 
by Parliament by law to be a High Court for all or any of the 
purposes of Constitution ; 

“Indian State” means aby . territory which the Government of the 
Dominion of India recognis^as such a State ; 

“Part” means a Part of this Cob^itution ; 

“oension” means a pension, wheWr contributory or not. of any 
kind whatsoever payable to or in respect of any person, and 
eludes retired pay so payable, a gratuity so payable and 
or sums so payable by way of the return, with or without interest 
thereon or any other addition thereto, of subscriptions to a provident 

“Proclamation of Emergency” means a Proclamation issued under 
clause (1) of Article 352 ; 

“Dublic notification” means a notification in the Gazette of India, 
or, as the case may be, the Official Gazette of a State , 

“railway” does not include— 

(a) a tramway wholly within a municipal area, or 

(b) any other line of communication wholly situate in one State 
and declared by Parliament by law not to be a railway ; 

♦ ♦ * • ♦ 

“Ruler” means the Prince. Chief or other person who, at any time 
before the commencement of the Constitution (Twenty-sixth 

* Subs. by the Constitution 
(Twenty-sixth Amendment) Act, 1971, S. 
4, for original cl. (22). 




t Cl. (21) omitUd hy the Constitu¬ 
tion (Seventh Amendment) Act, 1956, S. 
29 and Schedule. 
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Amendment) Act, 1971, was recognised by the President as the 
Ruler of an Indian State or any person who, at any time before 
such commencement, was recognised by the President as the suc¬ 
cessor of such Ruler ; ] 

(23) “Schedule** means a Schedule to this Constitution ; 

(24) “Scheduled Castes** means such castes, races or tribes or parts of 
or groups within such castes, races or tribes as are deemed under 
Article 341 to be Scheduled Castes for the purposes of this Cons¬ 
titution ; 

(25) “Scheduied Tribes*’ means such tribes or tribal communities or 
parts of or groups within such tribes or tribal communities as are 
deemed under Article 342 to be Scheduled Tribes for the purposes 
of this Constitution ; 

(26) “securities** includes stock ; 

(27) “sub-clause” means a sub-clause of the clause in which the ex¬ 
pression occurs ; 

(28) “taxation” includes the imposition of any tax or impost, whethei 
general or local or special, and “tax” shall be construed 
accordingly ; 

t29) “tax on income’* includes a tax in the nature of an excess profits 
tax ; 

*[(30) “Union territory” means any Union territory specified in the 
First Schedule and includes any other territory comprised within 
the territory of India but not specified in that Schedule.] 

367. Interpretation. — (1) Unless the context otherwise requires, the 
General Clauses Act, 1897, shall, subject to any adaptations and modifications 
that may be made therein under Article 372, apply for the interpretation of 
this Constitution as it applies for the interpretation of an Act of the Legis¬ 
lature of the Dominion of India. 

(2) Any reference in this Constitution to Acts or laws of, or made by, 
Parliament, or to Acts or laws of, or made by, the Legislature of a 
State "t* * * , shall be construed as including a reference to an Ordinance 
made by the President or, to an Ordinance made by a Governor tt* * as 
the case may be. 

(3) For the purposes of this Constitution “foreign State” means any 
State other than India : 

Provided that, subject to the provisions of any law made by Parliament, 
the President may by order^ declare any State not to be a foreign State for 
such purposes as may be specified in the order.^J 


• Subs, by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Sche¬ 
dule, for original cl. (30). 

t The words and letters “specified 
in Part A or Part B of the First Schedule” 
omitted by S. 29 and Schedule, ibid. 

ft The words “or Rajpramukh” 
omitted by the Constitution (Seventh Amend¬ 
ment) Act. 1956, S. 29 and Schedule. 

X See the Constitution (Declaration 
as to Foreign States) Order, 1950, publish¬ 
ed with the Ministry of Law Order No. 


C.O. 2, dated the 23rd January, 1950, 
Gazette of India Extraordinary, p. 80-N. 

ft In its application to the State of 
Jammu and Kashmir, to Art. 367, the 
following clause shall be added : 

“(4) For the purposes of this Con¬ 
stitution as it applies in relation to the 
State of Jammu and Kashmir— 

(a) references to this Constitution 
or to the provisions thereof 
shall be construed as refer¬ 
ences to the Constitution or 
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The General Clauses Act, 1897, is made applicable for the interpretation of 
the Constitution. 

Clause (2) declares that the terms “Acts’* or “Laws” include ordinances also. 


In exercise of the power conferred by the proviso to clause (3) the Governor-Genera/ 
had made the following order*^ : 

Subject to the provisions of any law made by Parliament, every country within 
the Commonwealth is hereby declared not to be a foreign State for the purposes of the 
Constitution. 


Clause (10) of Article 366 defines the expression “existing law”. This term, wherever 
used in the Constitution, means statutory law whether emanating directly from the Lej^'s- 
lature or made by a subordinate body under the delegated powers of legislation, viz., order, 
bye-law, rule or regulation, made before the commencement of the Constitution. 


Quite apart from Article 366(10) of the Constitution, the expression “Indian Law” 
hus itself been defined in Section 3(29) of the General Clauses Act. 1897, as meaning any 
act, ordinance, regulation, rule, order or bye-law, which before the * 

Constitution had the force of law in any province of India or part thereof- e wor ^ 
in force” as used in Article 372 are wide.enpugh to include not merely a legislative enactmen 
but also any regulation or order which has the force of law. However, an or 
legislative and not an executive order before it can come within the e i ion o 


The mere fad that there was authority in the State under “ 
make rules which may impose restrictions on trade, commerce an ® ^ 

was not exercised, will not make the rule made in the 
stitution ■ existing law” -thm the ^ning of the Con~ 

1900, was passed before the Constitution, and it was g 


j 


the provisions thereof as appli¬ 
ed in relation to the said 

State; - 

(an) references to the person ^r 
the time being recognised by 
the President on the recom¬ 
mendation of the Legislative 
Assembly of the State as the 

Sadar-i-Riyasat of Jammu and 
Kashmir, acting on the advice 

of the Council of Ministers of 
the State for the time being in 
office, shall be construed as 
references to the Governor o! 
Jammu and Kashmir ; 

(b) references to the Government 

of the said State shall be cons¬ 
trued as including references 
to the Governor of Jammu and 
Kashmir acting on the advice 
of his Council of Ministers : 
Provided that in respect of any 
period prior to the 10th day of 
April, 1965, such references 
shall be construed as including 
references to the Sadar-i- 
Riyasat acting on the advice 
of his Council of Ministers ; 

(c) references to a High Court 

shall include references to the 
High Court of Jammu and 
Kashmir; 

{d) references to the permanent 


r^idents of the said State 
shall be construed as meaning 
persons who, before the com¬ 
mencement of the Constitution 
(Application to Jammu and 
Kashmir) Order, 1954, were 
recognised as State subjects 
under the laws in force in the 
State or who arc recognised by 
any law made by the Legisla¬ 
ture of the State as permanent 
residents of the State ; and 
(tf) references to a Governor shall 
include references to the Gover¬ 
nor of Jammu and Kashmir: 
Provided that in respect of any 
period prior to the 10th day of 
April, 1965, such references 
shall be construed as references 
to the person recognised by 
the President as the Sadar-i- 
Riyasat of Jammu and Kashmir 
and as including references to 
any person recognised by the 
President as being competent 
to exercise the powers of the 
Sadar-i-Riyasat.**. 

51. The Constitution (Declaration as 
to Foreign States) Order, 1950, C. O. 2 of 
January 23, 1950, Gazette of India (Extra.), 
dated 24th January, 1950, Part 1-A, p. 44. 

52. Edward Mills Co. State of Ajmer^ 
AIR 1955 SC 25, 31 : (1955)1 SCR 735. 



575 




AMENDMENT OF THE CONSTITUTION 


Section 37 of the Act, which conferred power to make rules was undoubtedly “existmg law 
within the meaning of that expression as used in Article 305. But it was held by the Supreme 
Court in Slate of Mysore v. H. Saojeeriah" that the rules made in the exercise ot that power 
after the Constitution cannot be deemed to be “existing law . 


Does the expression “existing law“ include personal laws or other rules of unwritten 
law which were in operation before the commencement of the Constitution ? It is submitted 
that the definition is limited to statutory law and does not include personal laws—Hindu 
or Mohammedan laws. The important words are “passed or made . Personal laws have 
not been passed or made by any competent legislative authority. 


Article 367(1) specifically provides that unless the context otherwise requires, the 
General Clauses Act, 1897 shall, subject to any adaptations and modifications that may be 
made therein under Article 372, apply for the interpretation of this Constitution as it applies 
for the interpretation of an Act of the Legislature of the Dominion of India. Therefore 
“State” as respects any period after the commencement of the Constitution (Seventh Amend¬ 
ment) Act 1956, shall mean a State as specified in the First Schedule to the Constitution and 
shall include a Union territory. This provision of the General Clauses Act has to t« taken 
into account in interpreting the word “Slate” in the respective clauses of Article 3. 

If the inclusive definition of “State” in Section 3(58) of the General Clauses Act. 1897. 
were to apply to Article 246(4), Parliament would have no power to legislate for the Union 
t<»rritories with respect to matters enumerated in the State l.ist and until a Legislature cm- 
nowered to legislate on those matters is created under Article 239A of the Union territories, 
there would be no Legislature competent to legislate on those matters. Moreover, for certain 
territories such as Andaman and Nicobar Islands no Legislature can be created under Article 
239A and for such territories there can be no authority competent to legislate with respect 
to matters enumerated in the State List. Such a construction is repugnant to the subject 
and context of Article 246. It follows that in view of Article 246(4). Parliament has plenary 
powers to make laws for the Union territories on all matters.®* 


PART XX 


>,^y^NDMEJS[T 


*368 trPower of Parlia ment t o amenfl the ConstitHtioj^ 

Notwithstali^mg anything.—C onsfitutip ju—Parliament 
rnav In exercise of i ts constituent p owce^mend by way of additjon. variation 
or repeal any provisTon of t^s Constitution in_accoi'dance with the procedure 

laid d<^D in this article.] \—~ 

' An amendment of this Constitution may be initiated only by the 

int^^uction of a Bill for the purpose in either House of Parliament, and when 
the Bill is passed in each House by a majority of the total membership of that 
House and by a majority of not less than two-thirds of the members of that 


53. AIR 1967 SC 1189. 1192: (1967) 
2 361 

54 ; Ram ICishort Sen v. Union of India^ 
AIR 1966 SD 644, 648 : (1966) 1 SCR 430. 
55 P. M. Kanniyan v. I. T. O. Pondi- 
AIR 1968 SC^ 637, 641 : (1968)2 

SCR 103. . L c.* . f 

• In its application to the State ol 

Jammu and Kashmir, to cl. (2) of Art. 

368, the following proviso shall be added -. 

“Provide further that no such 

amendment shall have effect in relation 


to the State of Jammu and Kashmir 
unless applied by order of the President 
under clause (1) of Article 370.*’. 

t S\tbs. by the Constitution 
(Twenty-fourth Amendment) Act, 1971, 
S. 3, for ’‘Procedure for amendment of the 
Constitution. **. 

t Ins. by the Constitution (Twenty- 
fourth Amendment) Act, 1971, S. 3. 

§ Art. 368 renumbered as cl. (2) 
by S. 3,*»AW. 
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House present and voting, *[it shall be presente d to the P resident who shall 
give his assent to the Bill and thereupon] the Constitution shall stand amended 
in 'accordance witn tfte terms ot the Bill : 




Provided’ that if such amendment seeks to make anv change in- 







rticle 54,. Article 55, Article 73, Article 162 or Article 241, or 
O^pter IV of Part V, Chapter V of Part VI, or Chapter I of Part 

oT 

o f the l ists in the Seventh Schedule, oj 
the representation of State ^n P arliament, or 

pi-QvicioTig^ of , 

the amendment shall also require to be ratified by the Legisl atures oL not-less 
than one -half of the States t* * * hy r^fiolyHons to that effect p^ssed_J>y 
those l.egis(^ures ^ before Bill ma kin 
presented t o the President for assent. 





Tovision for such amendment is 


Nothing in Article 13 shall apply to anv amendment ma de under 

Amendment-procedure.—^For the. purposes of amendmeot the provisions of the Coosti^.. 
u nder three cat hodes . The pr^diirc for each .category is laid down'm the 
S^itutionTj those that can be effected by a majority, such as th at re quired fot_tbc 

oassing oF an ordinary law. The amendments contemplat ed in Articl es 4, 169 and 239A 
mil wUliiii T fi is ^las^ * ah3"they are specifically excluded from the purview of the procedure 
presc^ed in Article 368. 

Secondly, those that can ^ effected bv a special majorit y as laid^ wn in — 

All rnnstitutional amendments other than those referred to above come within this category 
and must be effecte d'^bv a m ajority of the total membership of eacji House of Parl iament 
as well as by a majOFitF ofnot less than two-thirds-^f the m embers of that Hpuse present and 

voting. 

Thirdly, those that require, in a ddition to the special majority as descji bed abov e, rafi=^ 
fication by reso lufio^pas sea by not less than one-h alf of the Stat e ^gislatur^ . This cl^ 
comprises amendments wlyc^efil^to make any change in the provisions referred to 

proviso to Article 368 

end ment/ in the following provisions require such ratificatJan: 


Amendmei 


he manner of election of the President,*^ 


extent of executive power of theJJoion, 
’^1'® extent of executive ^ower of a State," 
provisions dealing with the Unio n Ju diciar 
'4 ^provisions dealing with courts in the States," 








* Subs, by S- 3, ibid.y for *‘it shall 

be presented to the President for his assent 

and upon such asse nt being given to the 

Bill** " ~ ~' 

— + The words and letters ‘^specified 

in Parts A and B of the First Schedule” 
omitud by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Schedule. 

Ins. by the Constitution (Twen¬ 
ty-fourth Amendment) Act, 1971, S. 3. 


56. Article 4 —Cr^tion of new States 
or reconstitution of existing States; Article 
] 69 ( 3 )—Creation or abolition of Upper 
Chambers in the States and Article 239-A— 
Constitution of Centrally-administered 


areas. 

57 . 

58 . 

59. 

60 . 
61 . 


Articles 54 and 55. 
Article 73. 

Article 162. 

Chapter IV of Part V. 
Chapter V of Part VI. 
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(w) the setting’Up of a High Court in a Unio n teirltp ry,** 
(Wr^l^ibution of legislative powers.** 

(W)^he renresentation ^StajM in Par liamen t.** 
Vfxf^eveoth Schedule to the Constitution.** and 

the procedure of amendment of the Constii ution.** 



V=asr1ie power to amend the Constitution conferred on Parliament includes th e powe r 
amend Article 1 \nd that logically would include the power to cede national territory in 
favour of a foreign State.*^ 


The amending Bill can be introduced in either House-of Parliament, b ut it mus t be 
passed by each House by special maj ority prescri bed in A rticle 36 .8. The BUI. after it J^s 
been passed by both'Houses a_mlT if the amendment IF such as requir^ rati acati on byjh e 
States, after it has beeriTatihed^ the requ ired number of States, m ust be pr^ented to the 
Prcsld^ for His assent, and afte'r his assent, the Constitution shall stand amended^ In other 
respects, the normal procure of each House of Parliament is to be followed so far as that 
may be applicable consistently with the express provisions of Article 368.** ^7 


In moving the motion in the Constituent Assembly for consideration of the Draft 
Constitution, the Chairman of the Drafting Committee. Dr. Ambedk^ observed : 

The provisions relating to amendment of the Constitution have come in for a 
/ virulent attack at the hands of the critics of the Draft Constitution. It is said that 
' the provisions contained in the Draft make amendments difiBcult. It is proposed that 
the Constitution should be amendable by a simple majority at least for some years. 
The argument is subtle and ingenious. It is said that this Constituent Assembly 
is not elected on adult suffrage while the future Parliament will be elected 
on adult suffrage and yet the former has been given the right to pass 
the Constitution by a simple majority whUe the latter has been denied 
the same right. It is paraded as one of the absurdities of the Draft Constitution. 
I must repudiate the charge because it is without foundation. To know how simple 
are the provisions of the Draft Constitution in respect of amending the Constitution 
one has only to study the provisions for amendment contained in the American and 
Australian Constitutions. Compared to them those contained in the Draft Constitution 
will be found to be the simplest. The Draft Constitution has eliminated the elaborate 
and difficult procedures such as a decision by a convention or a referendum. The 
powers of amendment are left with the Legislature—Central and Provincial. It is only 
for amendments of specific matters—and they are only few—that the ratification of 
the State Legislatures is required. All other articles of the Constitution arc left to be 
amended by Parliament. The only limitation is that it shall be done by a majority 
of not less than two-thirds of the members of each House present and voting and a 
majority of the total membership of each House. It is difficult to conceive a simpler 
method of amending the Constitution. 


What is said to be the absurdity of the amending provision is founded upon a 
misconception of the position of the Constituent Assembly and of the future Parliament 
elected under the Constitution. The Constituent Assembly in making a Constitution 
has no partisan motive. Beyond securing a good and workable Constitution it has no 


62. Article 241. 

63. Chapter I of Part XI. 

64. Fourth Schedule. 

65. Lists I, II and III, Schedule VII. 

66 . Article 368. 


67. In re Berubari Union, .AIR 196fi 
SC 84.5 : M960> 3 SCR 250. 

68 . Siankari Prasad Sin^h Deo v. Union 

of India, AIR 1951 SC 458; 1952 SCR 89 
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axe to grind. In considering the articles of the Constitution it has no eye on getting 
through a particular measure. The future Parliament, if it met as a Consti¬ 
tuent Assembly, its members will be acting as partisans seeking to carry amendments 
to the Constitution to facilitate the passing of party measures which they have failed 
to get through Parliament by reason of some article of the Constitution which has acted 
as an obstacle in their way. Parliament will have an axe to grind while the Constituent 
Assembly has none. That is the difference between the Constituent Assembly and 
the future Parliament. That explains why the Constituent Assembly though elected on 
limited franchise can be trusted to pass the Constitution by simple majority and why 
the Parliament though elected on adult suffrage cannot be trusted with the same power 
to amend it.** 

In the U. S. A., amendment of the Constitution may be proposed only by Congress, 
with the approval of two-thirds of majority of both Houses or a convention summoned on 
an application from two-thirds of the members of both Houses. The proposed amendments 
must subsequently be ratified by at least three-fourths of the total number of the State legis¬ 
latures or by conventions in three-fourths of the total number of the States. 

In Switzerland, no alteration of the Constitution can be effected without resorting to 
the referendum. 


In Australia, the Constitution can be altered only by an Act passed by an absolute 
majority in both Houses, or in case one House refuses to pass it, by an Act passed by an 
absolute majority in either House, for the second time, after an interval of three months. 
But in either case, the Act must be subjected to a referendum in each State. If in a majority 
of the States, a majority of the voters approved the amendment, and if a majority of all the 
voters alafe.»approves, it shall be presented to the Governor-General for the Royal assent. 

'^.^^mendm ent of the Fundamental Riehts.^ The question wheth er amendm ent in funda¬ 
mental rights guaranteed by Part^Ill of the Constitution is permissible under the .p rocedure 
prescribed by Article 368 had come before the SOpTeme Cou^ asearlyas in 1951 in ^ ^^nkar i 
Pra.’ia d. v- Union of In th at ca se, the Court had heldg-tCswe h^c noted earlier^ that , 

the power to amend the Constitu tion, including thfe fundamental rights, was conta incd^in 
Article 368^ nnd " that the woref ‘Law* in A rtl^ 1-^(2) did not include ari am^ndmeq,t "oT^Te 


r*r>iTgrifT7rion^^ hich was made in ^ei: ciss.j>f consUtuentjand not l egislative pow er, r Sgnhari 
Prasad's ca^ liadraised^he vali dity o f th'e"Constifution (First Amendment; Act, I95 1I an d 


after the Supreme CourTs decision, several am endment s wer e made in the Co nstit u tignfbf 
which the Fourth and Seventh amendments related to Part III of the Consti tution . £'Again , 
the decision in Sankari Prasad's case was approv ed by the majority ju dgment Sing 

■ fn lQfi7, however- in Golak Nath v. State of Puru idP*^ the Supreme 

Torri the view in the earlier case and helcTTHat 




V.. State of Rajastha n''^ 

Court by.a majority of sii to five df ^eh_ 

F..nHam#»nfal Richts'are outside the amendatory process, if the amendment takes away 

or ahrifipe.^anv fundamental right. 


In Golak Nath's case, three writ petitions wer e involved. One was filed by thg son , 
dauchtcr. and grand-daughters of Golaknath. In This petition, the inclusion of th e Punjab 
Secunty of Land Tenures Act^95Tin thexCHlh Schedule had been ch allenged on th e ground 
that the Seventeenth Amendment was in itsel f unconstitutional. In the other two pe^ipns, 

Mvsore TImd Refo rms'^ (No. 10 of 1962, as amended by Act 14 dTm^h^ 
'been attacked on the same *grbimdsT ^Most of the contentions raised on behalf of the pqti- 
tioTicrs and respondents summarised in the judgment, had already been raised^befqre the 
Supreme Court in Sankari Prasad's and SajJa n Singh's cases. 


69. Constituent Assembly Debates, 

Vol. VII, pp. 43-44. __ 

70. AIR 1951 SC 458: 1952 SCR 


^ 71. AIR 1965 SC 845: (1965) 1 SCR 

933 * 

72. AIR 1967 SC 1643: (1967) 2 

SCR 762. 
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^The case hv the Supreme Court consisting of eleven judg es and it was held 

by rri^ority of_6 J 5 that the Fundamental Rights^ outside the amendatof^ process il 
the'a'mendment takes away or abrid ges any of the rights and jh at Sankari Prasad's case an£ 
Saiian Singh's case which followed it ^©needed the power oi amendment over Part III on an 
erroneous view of Articlel3(2) and Article 368 )and t^ at extent they were not .good law 
The judgment proceeded on the following reasonings‘‘T';7<^V"<^\3^*^^>P 




The Constitution incorporates an implied_Iimitailfln that the funda|Tiental.jighls- 

^are out of reach of Par liament. It declares certain rights ^fundamental r ights, ng akes^H 
the laws infringing the said rights void-jareserves only the laws of social control infringing 

the said rights and expressly confers power on Parliament and the President to.amend or- 

suspend them' in sne cified circumstances.. The Constitution hasjven by its s cheme a glace, 
of permanence to the fu ndamental freedohis. ^ In giving to themselves the Constitution.^ 
the people have reserved the fundamental freedoms to themselves Article lajnere^^- 
corporaies that jeser vation. That article is, howeveF. not the source of the pr^tion of 
fundamental rights but the expression of that reservati on. The import^ce attached to the 
fundamental freedoms is so tr.ajis£ndeiitaJLXhal. a bill enacted by a__unanimous vote of alLJhe 
members of both the Houses is ineffective to derogate from its guaranteed exercise. 
not what Parliament regards at a given moment as conducive to the public benefit, but what 
Part III of the Constitution declares protected, which determines the ambit of the freedon^ 
^fhe incapacity of Parliament, therefore, in exercise of its amending power to modify, restrict 
•^or impair fundamental fre^oms in Part HI arises from the scheme of the Constituuon and 

the nature of the freedom^ 

I Article does not contain the pow er to ar nend but me rely provides the procedure 

r^r^riQtitiitinn is a legislative process 


for 


and is included with in the plenary legislative pow er of Parlfamcm 
ing for the'maTonty. said _L..— 


ta Rao, C. J., speak- 


The marginal note tc/Article 368 describes that article as one prescribingjhe 
procedure for amendment. ^Thc article in terms only prescribes the vari ous proced^a l 


steps in the matter of amendnaent, ;. . . - 

article assumes the power tnam^dj^uod eJsewher.g(ap.d says that it shall he rx ergjagfl- .xk 

irTthe manner laid down th efeinl^-f h^argument that the completlQD,of thejirocedural^Vf^A.M' 
r. . iU> stens culminatesun the exercise ofthc power to amend may be siib^le^ut does not carry 
i ^TJon^tion.^f that w as the intention of the provisions, nothing pr^enico ihe niakjr^ 
of the Con^itution from stating that the Constitution may ^ a mend ed in the jranner 
0 ciiotvpstciji Indeed, whenever the Constitution sought to confer a special power to_ 


suggfi&tc^ Indeed, whenever the Constitution sought to confer a special power to 
amend "on any authority, it expressly said sdY {See Articles 4 and 392). The alter¬ 
native contention that the said power shall be implied either from Article 368 orjrom 
the nature of the articles sought to be amended, cannot be accepted for the simple reason 
that the doctrine of necessary implication cannot be invoked if there is an express pro¬ 
vision or unless but for such implication the article will become otiose or nugatory. 
There is no necessity to imply any such power, as Parliament has the plenary pov/er 
to make any law, including the law to amend the Constitution subject to the limitations 
laid down therein.- / 


p_ower to amend (he Constitution should be found in the plenary legislative 
power of Parliam^^ As is cleTr from Art icles 245, 246^ and 248 and Entry 97 of JJsl_l 
. ^ the ' S aV^n ^ ^ ^ 'K l^ dule. the re siduary power^ l^s lation is vested in Parji amept. ' Ttie 
residuary pow er of Parliament i^ifainly power to a mend the Co ostilution. 

Articles 4 and 169, and para 7 of the Fiflii^chedule and para 21 of the Sixth Schedule have 
expressly conf erred nnwer . There is, therefore, no inherent inconsistency between the 


73 . AIR 1967 SC 1643, 1658 : (1967'> *> SCR 762 





580 TlfE CONSTITUTION OF INDIA fPART XX 

legislative process and the amendin g process J Whether in the field of a constitutional law 
or statutory law amendmentcan~bebrough^bout only by jaw. Articles 245 and 392 do 
not indicate the contrary intention. The limitation in Article 245_. in so far as it is subject 
to the provisions of the Constitution^is in respect of the power to make a law and not oFthe 
content of the law made within the scope of the power. As regards Article 392, ap^ from 
the limited scope of the article, which is inte^ed only for the purpose of removing difficulties 
and for bringing about a smooth transition^n order made by the President cannot attract 
Art icle 368. as the amendment contemplated by that provision can be in itiate d onl y by th e 
introduction of a bill in the P^ liament. " ‘ 


bill 



„ Amendments to the Constitution, either und er Article 368 or under ot her article, 
are made 6v Parliameiirby fottowing the Tegislative process a^ ted by it in making 

other laws.'J In the premises.^ amendment of the Constitution can be noth ing buf “law.**. 
rramHHdmfent is intended to be something other than law, the constitutional m§jstence on 
the legislative processjsjjnnwc^ar^ The fact that there are othei^conditions, sucli as. 
larger majority ancTm* the‘ case^faracles mentioned in the provUo a ratification by legis¬ 
latures is provided, does not make the amendment any the less a law. The imposition of 
further conditions is only a safeguard against hasty action or protection to the States but 
does not change the legislative character of the amendment, ^hat the word “law’MnAr^e 
r%n\ includes the constitutionaLamendmentsj* and. therefo fb. the Fundamen tal fOghTT^ 
-^..rcidc the n»wers of amendment given to j&liament under Articj^ 368, if such an a mend; 
m^nt seeks to a bridgeoFT ake away any of the Fundamental Righ ts.^" 

. contention that the power to amend is a sovereign power, that the said power 

is st^m^eme to the legislativc_Epwer^|thMJl does Dot.Eermit^anytii^|^limita^s^ndJ^ 
amendments made in exercise_Qf that p ower .involve politica l ^ qu estions which are outsi^ 
t he scop Tof judicial review c annot be accept ed) One need not cavil at the descnption of 
an amending power as sovereign power; for it is sovereign only within the scope of the power 
conferred bV a particular Constitution. When there are conflicting yticles couched in 
widest terms, the court has jurisdiction to consUue and harmonize them. (The court does not 

nnlitical question . a I_ aU in th e only ascert^ 

is actini wi^in the scope of the amen ding t ^owary There nothing m 

thrnature of the amending pow er which enabl ^ Pyji^ m gBUo ove^de all the express , o r 
implied lirYiitatinns on that power.^ 

-all the provisions guar^teeing the Fundamental Rights must be ame nded so 

'^as to^rtail ih^^Trigis.'ttiis-could be done only by aConstituent Assejul i l ^ i c hmight 
c onvojc edjay Parliam ent by enacIing-aJaw for that purpose^ , 

‘^^^^^o^he above contentions of the majority judgiient has been con^overted in.the 
minority iudgment. t As reg^ds the conclusion that the^power. to amend the Con^t.on^ 
u;SSgnrr^fbund in Article 368-but was part of the pTehary legislalive power ofParliagent^ 

p ointed.ouyhaLtheJ^that Article 3^rms a separ^i^t 


that^fter having been passe d 




of the Constitution and that the articl ^ . . . r u* • • ♦u i r 

in accordance with the pro^duge nrescribed thereunder and after obta ining jh e ^ssent ^f 

the, President, "the ConstitmiSH shall stand amended in a^rdance with the t^ms of the 

Bill makesTt abundantly clear that Article 


ure as well as the power 

of amendment.. Secondly, the minority judgment did not agree wi th the concl usion tnat 
amendment of the Consti tution was a legislative process and accordingly, wh^ I slcna^ted 
waF a ~ law '’*"^vtTttm the meaning, ot Article It was pointed out t^Jhfijaalure^ 

two powers was diffe cent, o ne bcing_the. Rxpxrise of the ordin ary legislative power anS the 
other being the exercise of the Cons tituent pow er. A constitutional amendment is made 
in exercise of the sovcr^h~~p6w ^ and no t legislative p ower of Parliament, and, therefore. 
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it partakes the quality and character of the Constitution itself. As to the argument oj^ 
implied limitations upon the power of Parliament to ameftd, the view of jhe mmor^^judg- 
menl was that the provisions of Article 368 are cl^" and unequivocal, and there is no scope 
for invoking implied limitation on that power. Further, the doctrine of imphed ppwe_r_has 
been rejected h v American courts and Juristsj j Finally, as to the suggestion to convene a 
c^^itiuiiHrSiiembly to ^nd the Constimti^^t can well be argued that if a law by 

the Parliament to amend Part III is void_b ecause it would v iolate A j^ cle 13^ a law passei^ 
by Parliament Convening a const ituent as semblyVancf-autiioi isilig U to do that very things 

^must be equally void.^ yj ^ 

The ulttliraTE-outHS^^^ of t he Go/ak Nath case was t hat the Constitution do es not pro - 
\ vide by way of amendment for a specific power to take away or abridge the 'FundamenT^ 

^ Rights enshrined inTart I II of tlie Constitu tion, unless a Constitu^t Assembly is summ^pd 
) for this purpose by Parliament acting under ths-tesidl&ry power cont^e^m Entry^97^f^ 
List I of the Seventh-Schedule read with ArticJeJ48^This led to the passing of the Consti¬ 
tution (Twenty-fourth Amendment) Act. which made_ significam ch ^s in Aruck 

-ifiR ft) Firstly, this ame'Hdment sought to n^I? the effec^ f Go . ia k Ao/A by aH3mg clause^ 
trSrticle 13 which provide that nothinflTArticle 13 shall apply to any ampdment o41ihe 
\ ConstTtOti^made under Article 3M^ It means that th^caning of the word law in te nn> o f, 
] Article 13 will not extend to ao ^n^ndment m ade under Article 3p. This position 
' clause (3Ho Ar ticle 36¥whidh provides that not hing in Article 13 sh^ 

, apply to anramendment made ^d er tbU ^cl6 ^)Secondly. nuramendment made ac^ngc 
t- in the marginal note to Article 368 by substituting “Power of Parliament to amen<nhe_^ns- 
titution a^prc^^euierefornn place of “Procedure foi- amendment of the Constitution . 
Thiswas done because Subba Rab. C.'J. in Go/ ak Nath was of the view that Artic le 36^ro-^ 
vided only the procedure for amendiMnt of the Constit^uon and^ the power to_amend_the_ 
Constitution is to be fdaocT elsewherefe In Order to make it sur^ 4t Js provided in the opem 
ing Paragraph of Article 36li. now numbered as clause (1). that Parliament may in the exercise 
of Us constituent power amend by way ^f ad'diti 9 n. variation or repeal any provision 
Constitution in accordance with the pr ocedure laid down in that article. Parliament th^ 
emnowered to ameufl any provision of the Constitution, mcTuding_ihc ones relating 
Fiind^ental RiihtU'This amendraent, therefore, recognises the distmction beiween^^ 
ordinary law and a^nstitutional amendment, a position not acceptable to the majon^ m 
\ Golak MirZ-rfiesidcs, any doubt about the meaning of the, word 'amend* is rem oved 

providing “am?nd by way o f additlo b, variation or repeal^.f lliirdly, in the next paragraph. 
/ now numbered ^ (2), this amendment substituted t^ wor^ “it sh all p resented to^he 
President who shall give his assent to the Bill” in place of the words “it shall be pres^ented 
to the President for his assent and upon such assent bein g g3ven_ t o the T|iis cha^ 

takes away any discretion, if ar^. with the President in giving his assent to a BilMpro£o^ing 
amendment to any provi sion of the Constitution^ and makes the position of ihi President 
in the matter of giving assent to bills und^ Article 368 somew hat diff erent frQP) Ibgl 
Article^lll which deals with an ordinary Bill.^ Subsequently, 25th, 26th and 29th amend- 
menls lo Ine Coosiitutioh ‘were”rnade abridging or taking away the fundamental rights in 

some respects. i q 






L 


'^''^^^^KeTaliditv of the Twenty-fourtlTAmendment came up for discussion in K^avananda 
Bharati v. State of Kerala’’*, wherein a writ petition waslTled initially to challenge th e validj^ 
ofThe TCe TaT a Lartd Re forms Amendment Act of 1971, but the petitioner was su^q^tly 


oermitted to chalice the validity of Twenty-tourth.^wenty^fiftli^nd Twenty-nmth Amend- 

mentrtb“tE7c^titution. The petition was heard by a bench consisting of ail the thi rteen 
judges of the Supreme Co urt. was urged by the p etitioner that if the power cf am ondo^nt 
is to be construedlayjf ^p owering P arliameny to exercise the full constituent po w <»r of th e 
^people and auth^suSI it to des troy 'or abrogate th e essential features, basic elements and 
fundiuneotal provisions of the Constitution, su ch a const ruction mus t be held illegal^ a nd 


76. (1973) 4 see 225. 
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vo^ Trhis is so because (/) having only such constituent power as is conferrtsd on it by the 
"C^^^tution which is given by the people unto themselves. Parliament cannot enlarge its 
own power so as to abrogate the limitation in the terms on which the power to amend was 
conferred, («) being a functionary created under the Constitution, Parliament cannot arrogate 
to itself the power of amendment so ^ to alter or destroy any of the essential features of the 
Constitution, (///) purporting to empower itself to take away or abridge all or any of the 
fundamental rights. Parliament does not become competent to destroy the basic human 
^ghts and the fundamental freedoms which were r^seryfisLhy^t^people for themselves when 
they gave to themselves the Constitution, and (iV) initially having no power to alter or destroy 
any of the essential features of the Constitution, and also recognising implied and inherent 
limitations on the amending power. Parliament has no power to alter or destroy all or any 
one of the fundamental rights, pr, in other words. Parliament cannot abrogate the limits 
of its constituent power first by repeal!^ those limitations and thereby purporting to do 
what is forbidden by those limitations. /All the ju dges/were of the view that the Twentv- 
fourth Amendmentjs-yalid^and that bjMirtue~of Artlcle^68, as amended bvjh ^Twfn t^ 
fourth Am^dment, ParUamSantas"po^r to.^e nd any^r all the provisions'^oTtiS'C ^sti- 
tution includin g those Telating to the Fundamental Rights. How eye^ seven of the "fudges 
(Sikri, C. J.. Sh^at, Hegde, Grover, Jaganmohan Reddy. Khanna and Mukherjea, JJOTEeld 
that the power of amendment under Article 368 is subject to certain implied and inherent 
limitations, and that P arliament ca^ot ame nd tho se proyisiji^s of the Conjititii tiqn whirh 
atiect the”basic structure, or framework of the Constitutio n^ And six of them (excluding 
Khanna, J.) th ought that the Fundamental Rights enshrined in l^r t niTfclatmu'iUe basic strucr 
t ure or framework^rTh e I^^Q ilstitCition and , therefore, .arpjiojame^a ble. S ix Judges fRaj 
Palekar, Mathew,"Seg7 Dwivedi and Chandrachud, JJ.) w^™*By"an^ large, not pr^V^to 


accept any lim itation on the plenary p ower of Parliament to amend the 
Khanna. J.. however, h eld that the right to property d oes n ot form part of the basic s tructure 
or framework of the ConstiluTion and jilted the ba lance ia^ forming the majority with Ray," 
Palekar, Mathew, Beg, Dwivedi .afld^^^drachud, JJ. in its^oncIusiDns. 

7 ’ * » - _ I ~~ 

j^ikri. C.J. explained the conce^ structu re by-way of giving inii»str a»ir.»c such 

as : m gTT^r^.macv of t he Constituti on, («) Republican and” democratic form of govern¬ 
ment, (iVi) secITlar character of the Constitution, (iV> separation M powers between the 
Legislature, the Executiv e and the Judiciary , jv) lederal characte r of the Constitu tion. This 
Structure, ^pointed out by him, iTEiiill on the basipibuodation, i. e., the dignity a nd freed om 
of the i^Hivid ual and this cannot by any fonn of amendment be dcstroyed .-O 
Grover, JJ. illustrated the basic elements of the constitutional structure by acraing to those 
al'^eady enumerated by Sikri, C. J. (/) the mandate to build a welfare State contained in Pari 
IV of the Constitution, («) the unity and integrity of the naUon.” In the same vein Hegde 
Mukherje a, JJ. illustrated the basic elements or fundamental features of the Constitution 
such~as : (i) sovereignty of India, («) the democratic character of our polity, (m) the unity 
of the country, (/V) the essentia! features of the individual freedoms secured to the citizens, 
(v) the mandate to build a welfare State and egalitarian society,’* Jaganmohan Reddy, J. 
found elements of the basic structure of the Constitution as indicated in its preamble and 
translated in its various provisions. In his view, for example, a sovereign democratic re¬ 
public, parliamentary democracy and the three organs of the Stale certainly constitute the basic 
structure, and at any rate without fundamental principles in Part HI and directive principles 
in Part IV the Constitution will not be the Constitution without them.*® From the above 
enumeration or description of the basic elements or features of the structure or framework 
of the Constitution it may not be easy to identify with certainty the relevant provisions of 
the Constitution as forming part of its basic structure or framework and the posiUoa may 
become clear only after further pronouncement of the Supreme Court in this regard. fHow- 
cver. th^JodiyidJU^ freedom secured to the citizens is regarded by all the six judges 


77 . (1973) 4 see 225, 366 (paras 

293 ) 


292 293). 

’ 78. JOid., p. 454 (para 582) 


ao' ’ PP (para 1159) 

80 . pp. 637-638 (para 1159) 
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to all the pcovisi<^s of the Constitution including those enshrined in Part III. / In this 
r^pect Go lftk Nath is ovemil^:7 Howevernhe opinion of seven judges (SilW, C.J., 
Shelat, Hegde, GroveFTTaganmohan Reddy, Khanna and Mukherjea, JJ.) in Kesava- 
nanda hharati revitalised Golak Nath by treating fundamental rights as being outside 
the purview of an amendment made under Article 368. Khanna, J. would agree to 
do so only if the amendment affects the basic structure or framework of the Consti¬ 
tution ; in his view, for example, an amendment relating to the right to property does 
not affect the basic structure or framework of-the Constitution. In this respect, the 
validity of amendments which were held beyond the power of Parliament to amend 
in Gotak Nath, may be_ reopened for consideration on the ground whether they affect 
thQ ^ bas ic^tructure or framework of the Constitution. 

(3) Seven of the Judges (Sikn, C.J., Shelat , Grover. Hegde, Jaganmohan Reddy, 
Khanna and Mukherjea, JJ.) held that the_power of Parliament to amend cannot be 
exer cised so a s to affect the basi c structure or frame woFlTbfthe C onstitution./ 
they have not bron able to explam^allsTacToHry the impact of the wordi^'amena"^ 
way of addition, variation or repeal**, and in particular the impact of the word “repeal**, 
in the amended Article 368. This makes it difficult to appreciate fully the scope of the 
power of amendment in the Constitution.** 


PART XXI 


♦[TEMPORARY, TRANSITIONAL AND SPECIAL 

PROVISIONS] 

Xeinporary power to Parliameot to make laws with respect 
to certain matters in the SUte List as if they were matters in the Concurrent 
List.—Notwithstanding anything in this Constitution, ParUament shall, during 
a period of five years front the commencement of this Constitution, have powe? 
to tnake laws with respect to the following matters as if they were enumerated 
in the Concurrent List, namely :— 

(а) trade and commerce within a State in, and the production, supply 

J- cotton and woollen textiles, raw cotton (in¬ 

cluding ginned cotton and unginned cotton or kapasY cotton seed, 
paper (including newsprint), foodstuffs (including edible oilseeds 
and oil), cattle fodder (including oil-cakes and other concentrates), 
coal (including coke and derivatives of coal), iron, steel and mica ; 

(б) offences against laws with respect to any of the matters mentioned 

m clause {a) junsdicuon and powers of all courts except 

the Supreme Court with respect to any of those matters, and fees 

in respect of any of those matters but not including fees taken in 
any court ; via *u 


out any law made by Parliament, which ParUament would not but for the 
provisions ot this article have been competent to make, shall, to the extent 
of the incorapetency cease to have effect on the expiration of the said period 
except as respects things done or omitted to be done before the expiration 


93. (1973) 4 see 225, 318, 385-388 

(paras 65, 386-96, Sikri, C. J.), p. 415 
(para 500, Shelat and Grover, JJ.), pp. 476, 
490 (paras 640, 677, Hegde and Mukherjea 
JJ.)» PP- b28, 632 (paras 1142, n49-A, 

Jaganmohan Reddy, J.). 


Siibs. by the eonstitution (Thir- 
teenth Amendment) Act, 1962, S. 2, for 

Temporary and Transitional Provisions” 
(w.e.f. 1-12-1963). 

t Art. 369 shall not apply to the 
otate of Jammu and Kashmir. 
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*370 
bad Kas 



Temporary provisions with respect to the State of Jai 
(1) Notwithstanding anything in this Constitution,— 


Mill 


/ 


he provisions of Article 238 shall not apply in relation to the 
State of Jammu and Kashmir ; " ' 

the power of Parliament to make laws for the said State shall be 
limimd to— 

those matters in the Union List and the Concurrent List which, 
in consultation with the Government of the State, are declared 
by the President to correspond to matters specified in the 
Instrument of Accession governing the accession of the State 
to the Dominion of India as the mat ters with respect to which 
the Dominion Legislature may make laws for that _S^te-i- 
and 

such other matters in the said Lists. as._with the concurrence 
of the Gov^rmnent ot the State, the President may by order 


_ __ _ . State 

% 

^ specify. 

% 

Explanation .—F or the purposes of this articl^, the Government of the 
St a_te mean s the person for the iliiic being recognised by the 
President as the Maharaja of Jammu and Kashmir acting on the 
advice of the Council of Ministers for thejina c being in offi ce under 
the Maharaja’s Proclamati on dated the fifth day of Marc _ 

the prdvi^ons of Article 1 and of this article shall apply in re lation 
to that State ; - ' 



/ 


such of the other p rovisions of this Cons titution shall ^ply m. 
relation to that State subject to sucn excepti ons and moaitications^ 
as the President may by orde rt s^cit y : 

Provided that no gnch order which relate s to the matters specified in the 
Instrument of Accession of the Stale referred to in paragraph (/) of sub-clause 
{b) shall be issued except in con sultation with the_Goverhmen^of the State : 

Provided further that no such order which relates to matters other than 
those referred to in the last preceding proviso shall be issued except with tl^ 
concuwence of tha t Governmen t. 

If the CQ^uri^nss^ of the Government of the State referred to in 
oaraaraph (n) ofsu§^6lause (6) of clause (1) or in the second proviso to sub¬ 
clause id) of that clause be give n before the Constituent Assembly for th e pur- 
nose of framing the ConstitutiofT of the State is conyeceOj^^^naii be placed 
bef ore such^ Assembly for such decision_ as it may takejhereofir-^ 





*In exercise of the power confened'Jjy 
this Article the President, on the recommen¬ 
dation of the Constituent Assembly of the 
State of Jammu and Kashmir, declared that 
as from the 17th day of November, 1952, 
the said Art.'370 shall be operative with the 
modification that for the Explanation in 
cl. (1) thereof, the followingis 

substituted, namely :— 

Explanation .—For the purposes ot 

this article, the Government of the State 

means the person for the time being 

recognised by the President on the 

recommendation of the Legislative 


Assembly of the State as the 
tSadar-i-Riyasat of Jammu and 
Kashmir, acting on the advice of 
the Council of Ministers of the State for 
thei time being in office’". (Ministry of 
LaW Order No. C.O. 44 dated the 15th 
November, 1952 JNow “Governor”). 

t See the Constitution (Application 
to Jammu and Kashmir; Order, 1954, 
published with the Ministry of Law Noti¬ 
fication No. C. O. 48, dated the 14th May, 
1954, Gazette of India, Extraordinary, Part 

II, S. 3, p. 821, as amended from time to 
time. 
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ith Notwithstanding anythi^in_the_fMegoing provisions of this article 

by puWic_no^eation. declare thaO^i^ticie shall cease 
operauve or shall be“^g^e only with such^^^iptidHs and modifica¬ 
tions and fiom such date as Be'ma^---- 




^5- 

vl^ 

^ . y 


specify : 

Prodded ^at the recoramendatifin. of the Constituent Assembly of the 
fuclf a*^^no^dfi^ tfoS necessary before the Presiden t issues 

~ 7~~7 

appreciate the provisions of Article 370 of the Constitution, it is necessarv 
to give briefly the constitutional changes that took place in the State of Jammu and Kashmir 
In his letter dated October 26. 1947. addressed to the Governor-General, the Maharaja of 

offered to'^cgg^e to the Do^ni?n o f India. On October ^ 
accepted the offer with certaW stipulations. On March 5 
® proclamation forming a res ponsible govern ment of the Council 
of Ministers headed by the Prime Minister which was to take steps to constitute a N ational 






S. 


. . 7-^ •—-- was lo laKe steps to constitute a Nafinnal 

a_Consjitution f oT^e State .~On 

K^an Singh, to whom the power was entruste-d by the^Iaharaia. issn^H 
proclamation ^KreEti^ that Jhe ^nstitutjon _of India b e adopted by the Constituent 
Assembly _oL^ c St a^^msofar as it applicable to Jammu' and Kashmir3in 

the relation^ip of the State an^the contemplated Union of I'ildia 
(^he Constitution of India was adopted on l^vember 26, 1949, and on the 
same date certain proViSionTcSS^Tinto force and the remaioinFpFdvisiSHrcame into force 
on January 26.,jgS0^^icle_3 7Q of th e C onstitution oLIadia dealt with the relationship of 
State of Ja^u and Kashmir with the U ^n of India. On January 2^^1950 the Con¬ 
stitution (Application to Jammu and KashiiTir) Order. 1950 was made ^ . 

on Aprii 20 .951 the Maha.^a i^ed a p.oCaL.ion in pula„« of w^^lEt^SSni 

"" Constitution of Jammu and Kashittir shall be wholly 


ic 


\ -institution of hereditary rulership 3|kall be terr 

\.MfO the office of the Head of the State shall be elective. 




The Constiluent^ssembly of the State by a resolution adopted these recommendations The 
relevant p art of th e r^ glution is as fol low s : -— iMcnaat ions. The 

that the Head of the StaiTshall be the person recognised by the President 
of Unison the recommendations of the Legisiativc Assembly of the Late ; 

«■) he shall hold office during the pleasure of the President • 


vT-.- • - ' “ “.^roffice ; 

\ ♦ 

\' .. 

* > / 

/;■' / 



'€i 

-i. 

X 


subject to the foregoing provisions, the Head of the Stale 
for a term of five years from the date he enters upon his office : 

^—Provided that he shall, notwithstanding the exnir«f,r.n kio . 

, , hold the office until his successor enters upon hL “= 

VfZT^at the recommendations of the Legislative Assembly of the State .■ 

of the recognition of the Head of the State specnied in suh-r.La ri\ ■'“Pecf 

shall be made by election ;. sP«.nied in sub-para ( 1 ) of Paragraph 1 . 

V__t»^at the Head of the State shall be designated as the Sadar-i-Riyasat 

(AppIisyonJoJ_^.^hmir)_ 0 ^ superseded the'"e^he%rSr°of mo°N 

^ k ^ . . 

I c ( 
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and extended the application of various provisions of the Constitution of India to the State. 
One such provision was Article 368 but a proviso was added to the effect that "no such amend¬ 
ment shall have eflfect in relation to the State of Jammu and Kashmir unless applied by order 
of the President under clause (1) of Article 370". ( On November ^,195^he Jammu and 
Kashmir Constitutio n was adopted. Some sections of the ConstitutToncame into force 
on that date and the remaining sections came into force on January 26, 1957. 

The State of Jammu and Kashmir is a part of Indian territory** and is included in the 
List of St at^ of the First Schedule of the Constitution. B ut the'position of this State differs 
from oHier ^ates m tne following respects : 

'■Ka) Th^ provisions dealing with the go vernmental machinery in the State of the 
Jkfnio n do not apply to the State of Jammu andT^Iashmir. 

'(M The l egi^tivc aut boat y of^ the Union Parliament in respect of this State 
is limited to those matters in the Union and Concurrent List, which are 
declared by the President, in consultation with the Government of the State, 
yto conform to the terras of the Instrument of Accession. 

Only such of the other provisions of the institution shall apply to this State 
as the President may by order specify. ) 

Article 370 clearly recognises the special position of the State of Jammu and Kashmir 
and that is why the President is given the power to apply the provisions of the Constitution 
to that State subject to such exceptions and modifications as the President may by order 
specify. The President thus has power to say by order that certain provisions of the Consti¬ 
tution will be excepted from application to the State of Jammu and Kashmir and on such 
order being made those provisions would not apply to that State. Besides this power of 
making exceptions, the President is also given power to apply the provisions of the Consti¬ 
tution with such modifications as he thinks fit. The meaning of the word ‘modification* 

used in Article 370(1) must be given the widest effect*, mcluding making radical motjUfica- 
tio^ « ^ 

\ The continue^applicat ion of Article 370 was questioned in Sampat Prakash v. State 
of Jammu and Kashmir^ The main argument of the petitioner was based on the fact that 
Arti cle 35(c) of the Zl^nmu an d Kashmir Constitution a^ initially introduced by the ConstT" 
tution (Ap plication Jammu and Kashmir) Order, 1954. had given protection to anv-Jaw 
relating to yreventiv^ detentioi^ in Jammu and Kashmir agalnct tn vaHdt^j^r^r^ the ground 
of infringement^any one^oTthe fundamental rights guaranteed by Part m of the Consti¬ 
tution for a period of five years only. Subsequently, this period was extended first tO' ten 
years and later to fifteen years by Presidential Orders of 1959 and 1964 respectively. These 
exte psioQS were questioned by the p etition er on. the ground that orders making such modi¬ 
fications could pot be validly passed by the President under Article 37(X1). „ it wa.q argue<^ 
that Article 370 could only have been inten ded to remain effective until the Constitution 
of the State was framed and thereafter it must be held to have become ineffective\with the 
result that any modification made by the President subsequent to the enforcement of the 
Constitution, would be without authority of law. / This argument was rejected by the Supreme 
Court relying mainly on clause (3) of Article 370, which lays down that Article 370 would 
cease to be operative or would be operative only when the President issues a notification to 
that effect on the recommendation of the Constituent Assembly of the Sta.te!| It was found 
that no such recommendation had been made by the Constituent Assemb^ of the State. 

It was pointed out that Article 370 should be held to be continuing m forc^ kpca use the situa¬ 
tion that existed when this article was incorporated in the Constitution 4md not materially 
altered, and the purpose of introducing this article was to empower the President to exercise 


It was pointed out that Article 370 should be held to be continuing in 
tion that existed when this article was incorporated in the Constitution 


94. The Rxiler of Jammu and. Kash¬ 
mir State executed the instrument of acce¬ 
ssion on 26-10-1947. 

95. P, Lakhanbal v. President of India. 
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36f 

37/ 


- i. 


his discretion in applying the Indian Constitution while that situation remained unchanged 
A reference was also made to the proviso added to Article 368 of the Constitution in its 

an amendment to" the Consti¬ 
tution under Article 368 is of no consequence in the State of Jammu and Kashmir unless 

applied by the President under Article 370(1). The proviso thus reinforces the argument in 
favour of the coi^u^ Deration of Article 370. 

In Mohammad Magbool Damngo v. State of Jammu & Kashmir*^ the petitioner chal^ 
Icnged the validity of his_ detentio n under the J & K Preventive Detention (ASi^^^ent) 
Act, 1967, on the ground that the Act is invalid as it has not been assente$] by the Sadar-i- 
Riyasat of thejtate. On November 16, 19^. the President fi^d madriJTorder substrtutmS' 
anc^her. E xplanation for the exis ting one in clause (1) of Article 370. as “For the nurnose 
of this article, the Government of tHrSIaTe-fneaSTthe person for the time'BShi'f^^iSised 
by the President on th e recommendation of the Legislativ e Assembly of the State as the Sadar- 
i-Riyasat of Jarhmu & Kashmir, acting on the advice of the Council of MinisterT of the State 
for the time being in office’*^ Acting under Article 370(1), the President, with the concurrence 
of the Government of the State of J^mu and Kashmir, made (he Constitution (Application 
to Jammu and Kashmir) Secon d'^Amendment Order. 1965, t o the eHect that" references to 
the Sadar-i-Riyasat of the State shall be construed as references to the Governor of the State ,£ 
Recording to the counsel on behalf of the petitioner, neither the State_Asscmbly nor the ^ 
President were competent to tmpajx. the functioning of the Sadar-i-Rivasat unl^sThe Cnns;ri. 
tution of India i s amend ed under Art icles 368 and ~37i)f 3> on Acc^».k»^, 

is conv«i^d_^o_aiTiend_ilie_Ex£lanation_^ This argument was not accepted by the SiTpreme 
Court. Sikri, C. J., on behalf of the Court, explained'that the~~gss ential fe~ature' ^Article 
.370(l)(ft) and (rf) is the necessity of the c-ohcurrence of the St^GovernmenT or the con- 
sultation of the State Governmen^nd State Government is. at a pariicufai time, to be deter¬ 
mined in the context of the "Constitution of Jammu and Kashmir. The Explanations 
in clause (1) of Article 370 merely recognised the constitutional position in the State The 
Chief Justice had no difficulty in holding that Article 370(1)(6) and (d) places no limitation 
on the framing or amendment of the Constitution of Jammu and Kashmir. It was pointed 
out that despite the change in the designation and the mode of appointment of the Head 
of the State, the constitutional position in the Slate remains basically the same and that the 

Governor is the successor to the Sadar-i-Riyasat and can validlv exercise as Head of the 
State* _ 

♦[t371. Special provision with respect to the States of i* * *i+ 

Maharashtra and Gujarat.—(1) [* * *]+ crates oi ( 

(2) Notwithstanding anything in this Constitution, the President mav 
by order made with respect to §[the State of Maharashtra or Gujarat] pro^dl 
foi^ any special responsibility of the Governor for_ ^ P 


(a) 


(*) 


the establishment of separate development boards for Vidarbha 
Marathwada, §§[and the rest of Maharashtra or, as the cas^mav 
be,] Saurashtra, Kutch and the rest of Gujarat with the nrovi^on 
that a report on the working of each of these boards «ill be placed 
each year before the State Legislative Assembly r “ 

the equitable allocation of funds for developmental expenditure 


97 ^ 


by the Constitution (Seventh 
Amendment) Act, 1956, S. 22, for the 
original Art, 371. 

t Art, 371 shall not apply to the 
State of Jammu and Kashmir. 

Omitted by Constitution (Thirty- 


4 

4 


'^^3, S. 2 (w.e.f. 
tion 's^sT'T 

the State of Bombay- (w. e. V. 1-5-1960}.'^ 

u 85, ibid., for “the rest 

Maharashtra” (w. c. f. 1-5-1960). 
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over the said areas, subject to the requirements of the State as a 
whole ; and 

(c) an equitable arrangement providing adequate facilities for techmcal 
education and vocational training, and adequate opportunities 
for employment in services under the control of the State Govern¬ 
ment, in respect of all the said areas, subject to the requirements 
of the State as a whole.] 


*[■[■371 A, Special provision with respect to the State of Nagaland. 
(1) Notwithstanding anything in this Constitution,— 

(d) no Act of Parliament in respect of— 

(0 religious or social practices of the Nagas, 

(//) Naga customary law and procedure, 

(h7) administration of civil and criminal justice involving decisions 
according to Naga customary law, 

(/v) ownership and transfer of land and its resources, 

shall apply to the State of Nagaland unless the Legislative Assembly 
of Nagaland by a resolution so decides ; 

(h\ the Governor of Nagaland shall have special responsibility with 
^ ^ respect to law and order in the State of Nagaland for so as 

in his opinion internal disturbances occurring in the Naga 
Tuensang Area immediately before the formation of that State 
continue therein or in any part thereof and in the di^scharge ol ^ 
functions in relation thereto the Governor shaU, after consulting 
the Council of Ministers, exercise his individual judgment as to 

the action to be taken : 


Provided that if any question arises whether any matter is or is not a 
mauer as respLts which the Governor is under this sub-clause 
required to act in the exercise of his in^^^vidual judgment, the deci¬ 
sion of the Governor in his discretion shall be final, and the vahduy 
of anvthing done by the Governor shall not be called in QuesUml 
on the ground that he ought or ought not to have acted in the ex¬ 
ercise of his individual judgment : 

Provided further that if the °L^o1fge? 

Governor or otherw.se^^s^^sat.sfied 

for the of Naealand, he may by order direct that 

E ‘SbSf fss ■»s 

from such date as may be specified in the order , 

M in making his recommendation with respect to any demand for 
a gmnt the Governor of Nagaland shall ensure that any money 
orovided by the Government of India out of the Consolidated 
Fund^of India for any specific service or purpose is mcluded m 



teenth 

(w.e.f. 


by the Constitudon (Thir- 
Amendment) Act, 1962, b. Z 
1.12-1963). 


t Art- 371A shall not apply to the 
State of Jammu and Kashmir. 
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the demand for a grant relating to that service or purpose and 
not in any other demand ; 

(d) as from such date as the Governor of Nagaland may by public 
notification in this behalf specify, there shall be established a regional 
council for the Tuensang district consisting of thirty-five members 
and the Governor shall in his discretion make rules providing 
for— 

({) the composition of the regional council and the manner in 
which the members of the regional council shall be chosen : 

Provided that the Deputy Commissioner of the Tuensang district 
shall be the Chairman ex-officio of the regional council and the 
Vice-Chairman of the regional council shall be elected by 
the members thereof from amongst themselves ; 

(») the qualifications for being chosen as, and for being, members 
of the regional council ; 

(*77) the term of oflSce of, and the salaries and allowances, if any, 
to be paid to members of, the regional council ; 

(iv) the procedure and conduct of business of the regional council ; 

(v) the appointment of officers and staff of the regional council 
and their conditions of services ; and 

(vi) any other matter in respect of which it is necessary to make 
rules for the constitution and proper functioning of the regional 
council. 

(2) Notwithstanding anything in this Constitution, for a period of ten 
years from the date of the formation of the State of Nagaland or for such 
further period as the Governor may, on the recommendation of the regional 
council, by public notification specify in this behalf,— 

(a) the administration of the Tuensang district shall be carried on by 
the Governor ; 

{b) where any money is provided by the Government of India to the 
Government of Nagaland to meet the requirements of the State 
of Nagaland as a whole, the Governor shall in his discretion arrange 
for an equitable allocation of that money between the Tuensang 
district and the rest of the State ; 

(c) no Act of the Legislature of Nagaland shall apply to the Tuensang 
district unless the Governor, on the recommendation of the regional 
council, by public notification so directs and the Governor in giving 
such direction with respect to any such Act may direct that the 
Act shall in its application to the Tuensang district or any part 
thereof have effect subject to such exceptions or modifications as the 
Governor may specify on the recommendation of the regional 
council : 

Provided that any direction given under this sub-clause may be given 
so as to have retrospective effect ; 

{d) the Governor may make regulations for the peace, progress and 
good government of the Tuensang district and any regulations 
so made may repeal or amend with retrospective effect, if necessarv, 
any Act of Parliament or any other law which is for the time being 
applicable to that district : 
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one of the members representing the Tuensang district in the 
Legislative Assembly of Nagaland shall be appointed Minister 
for Tuensang affairs by the Governor on the advice of the Chief 
Minister and the Chief Minister in tendering his advice shall act 
on the recommendation of the majority of the members as afore¬ 
said* ; 

(//) the Minister for Tuensang affairs shall deal with, and have direct 
access to the Governor on, all matters relating to the Tuensang 
district but he shall keep the Chief Minister informed about the 
same ; 

(/) notwithstanding anything in the foregoing provisions of this clause, 
the final decision on all matters relating to the Tuensang district 
shall be made by the Governor in his discretion ; 

(g) in Articles 54 and 55 and clause (4) of Article 80, references to 
the elected members of the Legislative Assembly of a State or to 
each such member shall include references to the members or 
member of the Legislative Assembly of Nagaland elected by the 
regional council established under this article ; 

(h) in Article 170— 

(0 clause (1) shall, in relation to the Legislative Assembly of 
Nagaland, have effect as if for the word “sixty”, the words 
“forty-six” had been substituted ; 

(«') in the said clause, the reference to direct election from terri¬ 
torial constituencies in the State shall include election by the 
members of the regional council established under this 

article ; 

(///) in clauses (2) and (3), references to territorial constituencies 
shall mean references to territorial constituencies in the Kohima 
and Mokokchung districts. 

(3) If any difficulty arises in giving effect to any of the foregoing pro¬ 
visions of this article, the President may by order do anything (including any 
adaptation or modification of any other article) which appears to him to be 
necessary for the purpose of removing that difficulty : 

Provided that no such order shall be made after the expiration of three 
years from the date of the formation of the State of Nagaland. 

Explanation .—In this article, the Kohima, Mokokchung and Tuensang 
districts shall have the same meanings as in the State of Nagaland 
Act, 1962.] 

tr371B. Special provision with respect to the State of Assam. Notwitl^ 
standing anything in this Constitution, the President may, by order made with 
respect to the State of Assam, provide for the constitution and functions of 
a committee of the Legislative Assembly of the State consisting of members 


♦ Paragraph 2 of tHe Constitution 
(Removal of Difficulties) Order No. X pro¬ 
vides (w. e. f. 1-12-1963) that Art. 371-A 
of the Constitution of India shall 
effect as if the following proviso were added 
to paragraph (») of sub-clause {e) of clause 

(2) thereof, namely t— 

‘‘Provided that the Governor may, 

on the advice of the Chief Minister. 


appoint any person as Minister for 
Tuensang affairs to act as such until 
such time as persons are chosen in acc¬ 
ordance with law to fill the seats allo¬ 
cated to the Tuensang district in the 
Legislative Assembly of Nagaland/*, 
t Ins. by the Constitution (Twenty- 
second Amendment) Act, 1969, S. 4. 
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of that Assembly elected fVom the tribal areas specified in *[Part I] of the table 
appended to paragraph 20 of the Sixth Schedule and such number of other 
members of that Assembly as may be specified in the order and for the modi¬ 
fications to be made in the rules of procedure of that Assembly for the consti¬ 
tution and proper functioning of such committee.] 

t[371C. Sp^ial provision with respect Co die State of Manipur.— 
(1) Notwithstanding anything in this Constitution, the President may, by order 
made with respect to the State of Manipur, provide for the constitution and 
functions of a committee of the Legislative Assembly of the State consisting 
of members of that Assembly elected from the Hill Areas of that State, for the 
modifications to be made in the rules of business of the Government and in the 
rules of procedure of the Legislative Assembly of the State and for any special 
responsibility of the Governor in order to secure the proper functioning of 
such committee. 

(2) The Governor shall annually, or whenever so required by the President, 
make a report to the President regarding the administration of the Hill Areas 
in the State of Manipur and the executive power of the Union shall extend to 
the giving of directions of the State as to the administration of the said areas. 

Explanation. —In this article, the expression “Hill Areas’* means such 
areas as the President may, by order, declare to be Hill Areas.] 

^{371D. Special provisions with respect to the State of Andhra Pradesh.— 

(1) The President may by order made with respect to the State of Andhra 
Pradesh provide, having regard to the requirements of the State as a whole, 
for equitable opportunities and facilities for the people belonging to different 
parts of the State, in the matter of public employment and in the matter of 
education, and different provisions may be made for various parts of the 
State. 

(2) An order made under^lause (1) may, in particular,— 

(a) require the State Government to organise any class or classes 
of posts in a civil service of, or any class or classes of civil posts under, 
the State into different local cadres for different parts of the State and 
allot in accordance with such principles and procedure as may be specified 
in the order the persons holding such posts to the local cadres so 
organised ; 

(£») specify any part or parts of the State which shall be regarded 
as the local area— 

(i) for direct recruitment to posts in any local cadre (whether 
organised in pursuance of an order under this article or constituted 
otherwise) under the State Government ; 

(fi) for direct recruitment to posts in any cadre under any local 
authority within the State ; and 

{Hi) for the purposes of admission to any University within 
the State or to any other educational institution which is subject to 
the control of the State Government ; 

(c) specify the extent to which, the manner in which and the conditions 
subject to which, preference or reservation shall be given or made— 

• Subs, by the North-Eastern Areas (w.e f. 15-2-1972). 

(Reorganisation) Act, 1971 (81 of 1971), * Ins. by the Oonstitution (Thirty- 

S. 71, for “Part A” (w.e.f. 21-1-1972). Second Amendment) Act, 1973, S. 3 

t Ins. by the Constitution (Twenty- (w. e. f. 1 - 4 - 74 ). 

seventh Amendment) Act, 1971, S. 5 
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(/) in the matter of direct recruitment to ppsts in any such cadre 
referred to in sub-clause (^) as may be specified in this ^half in the 
order ; 


(») in the matter of admission to any such University or other 
educational institution referred to in sub-clause (h) as may be specified 
this behalf in the order. 


CO or in favour of candidates who have resided or studied for any period 
specified in the order in the local area in respect of such cadre. University 
or other educational institution, as the case may he. 


(3) The President may, by order, provide for the constitution of. an 
Administrative Tribunal for the State of Andhra Pradesh to exercise such 
jurisdiction, power and authority [including any jurisdiction, power and 
authority which immediately before the commencement of the Constitution 
(1 hirty-second Amendment) Act, 1973, was exercisable by any court (other 
than the Supreme Court) or by any tribunal or other authority] as may be 
specified in the order with respect to the following matters, namely : 

(a) appointment, allotment or promotion to such class or classes 
of posts in* any civil service of the State, or to such class or classes of civil 
posts under the State, or to such class or classes of posts under the control 
of any local authority within the State, as may be specified in the order ; 

(Z>) seniority of persons appointed, allotted or promoted to such class 
or classes of posts in any civil service of the State, or to such class or classes 
of civil posts under the State, or to such class or classes of posts under 
the control of any local authority within the State, as may be specified 
in the order ; 

(c) such other conditions of service of persons appointed, allotted 
or promoted to such class or classes of posts in any civil ser\ace of the 
State or to such class or classes of civil posts under the State or to such 
class or classes of posts under the control of any local authority within 
the State, as may be specified in the order. 


(4) An order made under clause (3) may— 

(a) authorise the Administrative Tribunal to receive representations 
for the redress of erievances relating to any matter within its jurisdiction 
as the President may specify in the order and to make such orders thereon 
as the Administrative Tribunal deems fit ; 

(b) contain such provisions with respect to the powers and authorities 
and procedure of the Administrative Tribunal (including provisions with 
resnect to the powers of the Administrative Tribunal to punish for con¬ 
tempt of itself) as the President may deem necessary ; 

(c) provide for the transfer to the Administrative Tribunal of such 
classes of proceedings, being proceedings relating to matters within its juris¬ 
diction and pending before any court (other than the Supreme Court) 
or tribunal or other authority immediately before the commencement 
of such order, as may be specified in the order ; 

(if) contain such supplemental, incidental and consequential pro¬ 
visions (including provisions as to fees and as to limitation, evidence or for 
the application of any law for the time being in force subject to any excep¬ 
tions or modifications) as the President may deem necessary. 
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(5) The order of the Administrative Tribunal finally disposing of any 
case shall become effective upon its confirmation by the State Government 
or on the expiry of three months from the date on which the order is made, 
whichever is earlier : 

Provided that the State Government may, by special order made in 
writing and for reasons to be specified therein, modify or annul any order of 
the Administrative Tribunal before it becomes effective and in such a case, 
the order of the Administrative Tribunal shall have effect only in such modified 
form or be of no effect, as the case may be. 

(6) Every special order made by the State Government under the proviso 
to clause (5) shall be laid, as soon as may be after it is made, before both Houses 
of the State Legislature. 

(7) The High Court for the State shall not have any powers of superin¬ 
tendence over the Administrative Tribunal and no court (other than the Supreme 
Court) or tribunal shall exercise any jurisdiction, power or authority in resp^ 
of any matter subject to the jurisdiction, power or authority of, or in relation 
to. the Administrative Tribunal. 

(8) If the President is satisfied that the continued existence of the Adminis¬ 
trative Tribunal is not necessary, the President may by order abolish the 
Administrative Tribunal and make such provisions in such order as he may 
deem fit for the transfer and disposal of cases pending before the Tribuni 
immediately before such abolit-ton. 

(9) Notwithstanding any judgment, decree or order of any court, tribunal 
or other authority,— 

(а) no appointment, posting, promotion or transfer of any person— 

(i) made before the 1st day of November, 1956, to any post 
under the Government of, or any local authority within, the State of 
Hyderabad as it existed before that date ; or 

(//) made before the commencement of the Constitution 
(Thirty-second Amendment) Act, 1973, to any post under the 
Government of, or any local or other authority within, the State of 
Andhra Pradesh ; and 

(б) no action taken or thing done by or before any person referred 

in sub-clause (a), 

shall be deemed to be illegal or void or ever to have become illegal or void 
merely on the ground that the appointment, posting, promotion or transfer 
of such person was not made in accordance with any law, then in force, pro¬ 
viding for any requirement as to residence within the State of Hyderabad or, 
as the case may be, within any part of the State of Andhra Pradesh, in respect 
of such appointment, posting, promotion or transfer. 

(10) The provisions of this article and of any order made by the President 
thereunder shall have effect notwithstanding anything in any other provision 
of this Constitution or in any other law for the time being in force. 

371E. Establishment of Central University in Andhra Pradesh.— Parlia¬ 
ment may by law provide for the establishment of a University in the State of 
Andhra Pradesh.] 
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'*‘[371F. Special provisioDs with respect to the St^te of Sikkim.—^Not¬ 
withstanding anything in this Constitution,— 

(u) the Legislative Assembly of the State of Si kkim shall consist 
of not less than thirty members ; 


(b') as from the date of commencement of the Constitution (Thirty- 
sixth Amendment) Act, 1975 (hereafter in this article referr^ 
to as the appointed day)— 


(0 the Assembly for Sikkim formed as a result of the elections 
held in Sikkim in April, 1974 with thirty-two members 
elected in the said elections (hereinafter feferred to as ^e 
sitting members) shall be deemed to be the Legislative 
Assembly of the State of Sikkim duly constituted under this 
Constitution ; 


(u) the sitting members shall be deemed to be the members 
of the Legislative Assembly of the State of Sikkim duly 
elected under this Constitution ; and 

(m) the said Legislative Assembly of the State of Sikkim sh^ 
exercise the powers and perform the functions of the Legis¬ 
lative Assembly of a State under this Constitution ; 

(c) in the case of the Assembly deemed to be the Legislative Assembly 

of the State of Sikkim under clause (&), the references to the 
period of five years in clause (1) of Article 172 shall be construed 
as references to a period of four years and the said period of 
four years shall be deemed to commence from the appointed day ; 

(d) until other provisions are made by Parliament by law, there shall 

be allotted to the State of Sikkim one seat in the House of the 
People and the State of Sikkim shall form one parliamentary con¬ 
stituency to be called the parliamentary constituency for Sikkim ; 

(e) the representative of the State of Sikkim in the House of the People 

in existence o n the appointed day shall be elected by the 
members of the Legislative Assembly of the State of Sikkim ; 

(/) Parliament may, for the purpose of protecting the rights and interests 
of the different sections of the population of Sikkim make 
provision for the number of seats in the Legislative Assembly of 
the State of Sikkim which may be filled by candidates belonging 
to such sections and for the delimitation of the assembly consti¬ 
tuencies from which candidates belonging to such sections 
alone may stand for election to the Legislative Assembly of the 
State of Sikkim ; 

(g) the Governor of Sikkim shall have special responsibility for peace 
and for an equitable arrangement for ensuring the social and 
economic advancement of different sections of the population 
of Sikkim and in the discharge of his special responsibility under 
this clause, the Governor of Sikkim shall, subject to such direc¬ 
tions as the President may, from time to time, deem fit to issue, 
act in his discrejtion ; 

(A) all property and assets (whether within or outside the territories 
comprised in the State of Sikkim) which immediately before the 
appointed day were vested in the Government of Sikkim or in 
any other authority or in any person for the purposes of the 


*/ns. by the Constitution (Thirty-sixth Amendment) Act, 1975, S. 3 (w.e.f. 26-4-75). 
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Government of S ikkim shall, as from the appointed day, vest in 
the Government of the State of Sikkim ; 

(i) the High Court functioning as such immediately before the appointed 
day in the territoreis comprised in the State of Sikkim shall, on 
and from the appointed day, be deemed to be the High Court 
for the State of Sikkim ; 

( 7 ) all courts of civil, criminal and revenue jurisdiction, all authorities 
and all officers, judicial, executive and ministerial, throughout 
the territory of the State of Sikkim shall continue on and from 
the appointed day to exercise their respective functions subject 
to the provisions of this Constitution ; 

(k) all laws in force immediately before the appointed day in the 
territories comprised in the State of Sikkim or any part there-of 
shall continue to be in force therein until amended or repealed 
by a competent Legislature or other competent authority ; 

(/) for the purpose of facilitating the application of any such law as is 
referred to in clause (A:) in relation to the administration of the 
State of Sikkim and for the purpose of bringing the provisions of 
any such law into accord with the provisions of this Constitution, 
the President may, within two years from the appointed day, 
by order, make such adaptations and modihcations of the law, 
whether by way of repeal or amendment, as may be necessary or 
expedient, and thereupon, every such law shall have effect subject 
to the adaptations and modifications so made, and any such 
adaptation or modification shall not be questioned in any court 

of law ; 

(m) neither the Supreme Court nor any other court shall have juris- 

^ ^ diction in respect of any dispute or other matter arising out of 

any treaty, agreement, engagement or other similar instrument 
relating to Sikkim which was entered into or executed before 
the appointed day and to which the Government of India or 
any of its predecessor Governments was a party, but nothing 
in this clause shall be construed to derogate from the provisions 
of Article 143 ; 

(n) the President may, by public notification, extend with such restric- 

^ ^ tions or modifications as he thinks fit to the State of Sikkim 

any enactment which is in force in a State in India at the date 
of the notification ; 

(o) if any difficulty arises in giving effect to any of the foregoing 
^ provisions of this article, the President may, by order, do 

anything (including any adaptation or modification of any other 
article) which appears to him to be necessary for the purpose of 
removing that difficulty : 

Provided that no such order shall be made after the expiry of two 
years from the appointed day ; 

(p) all things done and all actions taken in or in relation to the State 

of Sikkim or the territories comprised therein during the period 
commencing on the appointed day and ending immediately 
before the date on which the Constitution (Thirty-sixth Amend¬ 
ment) Act, 1975, receives the assent of the President shall, in 
so far as they are in conformity with the provisions of this Consti¬ 
tution as amended by the Constitution (Thirty-sixth Amendment) 
Act, 1975, be deemed for all purposes to have been validly done 
or taken under this Constitution as so amended.] 
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*372. ContinoaDce m forra of existing laws and tiieir adaptatiov;—(1)) 
Notwithstanding the repeal by this Constitution of the enactments referred 
to in Article 395 but subject to the other provisions of this Constitution all the 
law in force in the territory of India immediately before the commencement 
of this Constitution shall continue in force therein until altered or repealed or 
amended by a competent Legislature or other competent authority. 

(2) For the purpose of bringing the provisions of any law in force in the 
territory of India into accord with the provirions of this Constitution, the 
President may by order* make such adaptations and modifications of such 
law, whether by way of repeal or amendment, as may be necessary or expedient, 
and provide that the law shall, as from such date as may be specified in the 
order, have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be questioned in any court of 
law. 

t 

(3) Nothing in clause (2) shall be deemed— 

(a) to empower the President to make any adaptation or modifica¬ 
tion of any law after the expiration of *[three years] from thei 
commencement of this Constitution ; or 

(/?) to prevent any competent Legislature or other competent autho¬ 
rity from repealing or amending any law adapted or modified 
by the President under the said clause. 

Explanation /.—The expression “law in force” in this article shall include 
a law passed or made by a Legislature or other competent authority in the 
territory of India before the commencement of this Constitution and not 
previously repealed, notwithstanding that it or parts of it may not be then in 
operation either at all or in particular areas. 

Explanation If, —Any law passed or made by a Le^slature-.or other com¬ 
petent authority in the territory of India which immediately before the com¬ 
mencement of this Constitution had extra-territorial effect as well as effect 
in the territory of India shall, subject to any such adaptations and modifications 
as aforesaid, continue to have such extra-territorial effect. 

Explanation III. —Nothing in this article shall be Construed as continuing 
any temporary law in force beyond the date fixed for its expiration or the date 
on which it would have expired if this Constitution had not come into force. 

♦ In its application to the State of Order, 1950, dated the 26th January, 

Tammu and Kashmir, in Art. 372,— GazetU of India, Extraordinary, 

^ (i) els. (2) and (3) shall be omitted; amended by Notification No. S.R.O. 115, 

fill references to the laws in force dated the 5th June, 1950, Gazette ot 

^ in the territory of India shall Extraordinary, Part II, S. 3, p. 51, 

include references to hidayatSy cation No. S.R.O. 370, dated the 4th 

ailans. ishtiharsy circulars, robkarSy November, 1950, Gazette of India, Extra- 

irshadsy yadashtSy State Council ordinary. Part II, S. 3, p. 903, 

Resolutions, Resolutions of the No. S.R.O. 508, dated the 4th April, 

Constituent Assembly, and other GazetU of India, Extraordinary’, Part II, 

instruments having the force of S. 3, p. 287, and Notification No. b.R.O. 

law in the territory of the State 1140-B, dated the 2nd July, 1952, GwtU 

of Jammu and Kashmir; and of India, Extraordinary, Part II, S. 3, 

(tit) references to the commencement p* 616/1; and the Adaptation of the Tra-' 

^ of the Constitution shall be vancore-Cochin Land Acquisition Laws 

construed as references to the Order, 1952, dated the 20th November, 

commencement of the Constitu- 1952, GazetU of India, Extraordmary, 

tion f Application to Jammu and Part II, S. 3, p. 923. _ 

Kashmir) Order, 1954, i.e., the t Subs, by the Constitution (First 

14th May, 1954. Amendment) Act, 1951, S. 12 for ‘two 

•j- See the Adaptation of Laws years*’. 
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Explanation IV .—An Ordinance promulgated by the Govcmoi of a 
Province under Section 88 of the Government of India Act, 1935, and in force 
immediately before the commencement of this Constitution shall, unless with¬ 
drawn by the Governor of the corresponding State earlier, cease to operate at 
the expiration of six weeks from the first meeting after such commencement 
of the Legislative Assembly of that State functioning under clause (1) 
of Article 382, and nothing in this article shall be construed as continuing any 
such Ordinance in force beyond the said period. 

CoDtinoaDce force of Existing Laws.—Clause (1) enacts that all laws in force in the 
territory of India^iyimediately before the commencement of the Constitution shall continue 
to be in force until altered, repealed, or amended" by a competent LegisUture. But tl^ shaU 
be “subject to the otlier provisions of the Constitution** which means that If an existing law 
is repugnant to any provision of the Constitution, notwithstanding the present article, that 
law shall not be saved.** Again where the whole basis for the applicability of an Act haS 
disappeared because India has become a sovereign dcmoCTatic republic. Article 372 cannot 

save that law.** 

The expression “law in force** is defined in Explanation (1) to the article. It means 
laws made by a competent authority before the commcncefnent of ^ institution, U has 
practically the same meaning as the expression “existing law*’ which is defined in Article 
366(10) as including any law, ordinance, regulation, rule, order,.or bye-law made, or passed 
before the commencement of the Constitution. But an •‘brder*’ to come within the scope 
of this article must be of a legislative nature. An executive order cannot come wlthm the 

definition of Law.^ 

This expression includes not only statutory law, but custom or usage having 
the force of law and as such, it must be interpreted as including the common law of England 
which was adopted as the law of this country before the Constitution came into force * 

The purpose of this article is to negative the possibility of any existing law being held 
to be no longer in force by reason of the repeal of the law (the Government of India Act. 
1935 ) which authorised its enactment ; and it is a safeguard usually inserted by draftsmen in 
similar circumstances. An analogous provision was included in Section 292 of the Govern¬ 
ment of India Act, 1935. which ran as follows : 

Notwithstanding the repeal by this Act, of the Govemment of India Act, (that 
is to say. the Govemment of India Act, 1919). but subject to other provisions of this 
Act all the laws in force in British India immediately before the commencement of 
Part III of this Act shaU continue in force in British India untU altered or repealed or 
amended by a competent Legislature or other competent body. 

This article has no operation to the laws that had previously been repealed or which 
had died a natural death.* 

Rules of construction.—^The expression “law in force” includes not only enactments 
of the Indian Legislatures but also the Common Law of England which was being administered 
by the courts in India. However, the English rule of construction that the Crown is not 
bound by a statute save by express provision or necessary implication, accepted by the Privy 
Council in interpreting status vis-a-vis the Crown should not be applied for construing status 


98. Sunil Kumar Bose v. Chief Secretary, 
AIR 1950 274; Brahmeshwar Prasad, 

V. State of Bihar, AIR 1950 Pat 25. 

99 Stat 4 of Madras v. G. Menon^ 

air 1954 sc 517: (1955) 1 SCR 280. 

1 Edward Mills Co. v. State of Ajmer, 
air 1955 SC 25 : (1955)1 SCR 735 ; Union 
of India V. Gwalier Rayon Silk Mfg. {Wvg.) 


Co. Ltd., AIR 1964 SC 1903 : (1964) 7 SCR 
892. 

2. Builders Supply Corporation v. Union 
of India, AIR 1965 SC 1061, 1068: (1965) 

3. StaU V. J. Das, AIR 1954 SC 

689. 



598 


THE CONSTITUTION OF INDIA^ 


[Part XXI 


in India It is inconsistent with and incongruous in the present set up. The archaic rule 
based on the prerogative and perfection of the Crown has no relevance to a demotic re- 
public ; it is inconsistent with the rule of the law based on the doctrine of equality.* 

The words “laws in force in the territory of India” in Article 35(6) also occur in Article 
372 which continue in force existing laws which existed not only in the proving of Bntish 
India but in all Indian States. In the context of those articles, therefore, what has to ^ 
seen is not whether the State of Hyderabad was part of the territory of India Iwfore the 
commencement of the Constitution, but whether its territory is mcluded in India. 

Adaptarion of Laws.—Clause (2) empowers the President to make- such adaptations 
and modifications of any law in force in the territory of India, whether by way of 
amendment as may be found necessary or expedient, for the purpose of bringing the pro¬ 
visions of such law into accord with the provisions of the Constitution. But the power of 
the President to make adaptations or modifications in the existing laws shall come to an end 
after the expiration of three years from the commencement of the Constitution. Oause 
(2) of Article 372 of the Constitution does not entitle the President to legislate except for 
the purpose of bringing the provisions of any law in force in In^a into accord wth t*'® ^ 
visions of the Constitution. The power of the President ■$ strictly limited, and he cannot by 

an Adaptation Order extend the life of an Act.« 

The competent legislature under the Constitution has plenary powers in r^pect of 
repealing or amending a law in force. It may repeal or amend a law wth retrospective opera- 
tjon_even from a period before the commencement of the Constitution. 

*rt372A Power of the President to adapt laws.—(1) For the purposes 
of brineine the provisions of any law in force in India or in any part thereoi, 
immediately before the commencement of the Constitution (Seventh 
ment) Act 1956, into accord with the provisions of this Constitution as amend^ 
hv that Act the President may by ordert made before the Ist day of November, 
^957^ make such adaptations and modifications of the law, whether by way 
of repSl or amendment, as may be necessary or expedient, and Provide that 
the law shall, as from such date as may be specified m the order, l^^ve effect 
subject to the adaptations and modifications so made, and any such adaptatio 
or modification shall not be questioned in any court of law. 

(2) Nothing in clause (1) shall be deemed to prevent a co??Pf 
lature or other competent authority from repealing or amending any 
adapted or modified by the President under the said clause.] 

Article 372A conferred a power on the President of India to adopt any 
Kv makine such adaptations and modifications, whether by way of repeal or am^dment,^ 
n^av be necessary and to provide that the law so adapted or modified shall have 
rLapral^^nraVa modifications so made and the adaptations 

be questioned. This was a fresh power equal and analogous to Article 372(2)^ T ^ ^ 

when the President adopted the General Clauses Act by givmg a new definition of State . 

Extraordinary Pt II, S. 3 ; No. 74, p- 903, 
dated 4th November, 1950; Extraordinary, 
Pt II, S. 3, No. 51, p. 287, dated 4th April, 

1951. 

* 7. United Provinces v. Atiqua Begum, 

AIR 1941 FC 16, 24. . 

* Ins. by the Constitution (Seventn 

Amendnient) Act, 1956, S. 23. 

f Art. 372A shall not apply to the 

State of Jammu and Kashmir. 

1 See the Adaptation of Laws 

Orders of 1956 and 1957. 


4 Superintendent and Remembrancer of 
l^eal Affairs, IVest Bengal v. Corporation of 

Calcuui MB^ 1967 SC 997 : (1967) 2 SCR 

= Director of Industries and Commerce, 
Government of A. P. v. (1973) 

1 see 99, 100 : (1973) 2 SCR 562. 

6 Under the present clause, the 
President has made the Adaptation of 
Orders, 1950 ; Gazette of I^dra (Extra¬ 
ordinary) 1950, p. 449, dated 26th 
January, 1950; Extraordinary, Part H. 

3. No. 11, pp. 51-99, dated 5th June, 1950, 
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the new definition appropriate to the purpose applied to the interpretation of the Constitution. 
The word “State** in Entry 80 of the Union List, therefore, applied to Union territories also.® 

*373. Power of President to make order in respect of persons onder pre~ 
ventive detention in certain cases.—Until provision is niade by Parliament under 
clause (7) of Article 22, or until the expiration of one year from the commence¬ 
ment of this Constitution, whichever is earlier, the said article shall have effect 
as if for any reference to Parliament in clauses (4) and (7) thereof there were 
substituted a reference to the President and for any reference to any law made 
by Parliament in those clauses there were substituted a reference to an order 
made by the President. 

Under Article 22 of the Constitution, preventive detention of a person for a period 
longer than three months shall be valid only if an Advisory Board holds that there is sufficient 
cause for such detention or he is detained in accordance with the provisions of an Act of 
Parliament to be made under that article. The legislation contemplated under Article 22 
shall prescribe the circumstances under which, and the class or classes of cases io which a 
person may be detained for a period longer than three months under any law providing for 
preventive detention without obtaining the opinion of an Advisory Board ; the maximum 
period of detention in any class or classes of cases and the procedure to be followed by an 
Advisory Board in making recommendations. 

The contemplated legislation was passed by Parliament in 1950 : see the Preventive 
Detention Act, 1950 (Act IV of 1950). 

1374. Provisions as to Judges of the Federal Court and proceedings pend¬ 
ing in the Federal Court or before His Majesty in Council.—(1) The Judges 
of the Federal Court holding office immediately before the commencement of 
this Constitution shall, unless they have elected otherwise, become on such 
commencement the Judges of the Supreme Court and shall thereupon be 
entitled to such salaries and allowances and to such rights in respect of leave 
of absence and pension as are provided for under Article 125 in respect of the 
Judges of the Supreme Court. 

(2) All suits, appeals and proceedings, civil or criminal, pending in the 
Federal Court at the commencement of this Constitution shall stand removed 
to the Supreme Court, and the Supreme Court shall have jurisdiction to hear 
and determine the same, and the judgments and orders of the Federal Court 
delivered or made before the commencement of this Constitution shall have 
the same force and effect as if they had been delivered or made by the Supreme 
Court. 

(3) Nothing in this Constitution shall operate to invalidate the exercise 
of jurisdiction by His Majesty in Council to dispose of appeals and petitions 
from, or in respect of, any judgment, decree or order of any court within the 
territory of India in so far as the exercise of such jurisdiction is authorised 


8. \ianagemenl of Advance Insurance 
(', 0 . V. Gurudasmal, (1970) 1 SCC 633, 639. 

* .Art. 373 shall not apply to the 
State of Jatnnm and Kaslimir. 

t In its application to the State of 
lainmn and Kashmir, in -Art. 374,— 

(0 cIs. (!', (2), (3) and (5) shall 
be omitted ; 

no in cl. (4), the reference to the 
anthority fnnciionirii? as the 
Privy Council of a State shall 


be construed as a reference to 
the Advisory Board constittited 
under the Jammu and Kashmir 
Constitution Act, 1956, and 
references to the commence¬ 
ment of the Constitution shall 
be construed as references to 
the commenceiitent of the 
Constitution (Application to 
Jammu and Kashmir) Order, 
1954, i. the 14th May, 1954. 
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by law, and any order of His Majesty in Council made on any such appeal 
or petition after the commencement of this Constitution snail for all purposes 
have effect as if it were an order or decree made by the Supreme C^urt in the 
exercise of the jurisdiction conferred on such Court by this Constitution. 

(4) On and from the commencement of this Constitution the jurisdictidn 
of the authority functioning as the Privy Council in a State specified in P^ B 
of the First Schedule to entertain and dispose of appeals and petiuons from 
or in respect of any judgment, decree or order of any court within that State 
shall cease, and all appeals and other proceedings pending before 
authority at such commencement shall be transferred to, and disposed of by, 

the Supreme Court. 

(5) Further provision may be made by Parliament by law to give effect 
to the provisions of this article. 

375. Courts, authorities and officers to continue to function subject to the 
provisions of the Constitution.—All courts ot civil, criminal and revenue juris¬ 
diction, all authorities and all officers, judicial, executive and mimstenal, 
throughout the territory of India, shall continue to exercise their respective 
functions subject to the provisions of this Constitution. 

’*‘376. Provisions as to Judges of High Courts.—(1) Notwithstanding 
anything in clause (2) of Article 217, the Judges of a High Court in any Province 
holding office immediately before the commencement of this Constitution 
shall, unless they have elected otherwise, become on such commencement 
the Judges of the High Court in the corresponding State, and sh^l thereupon 
be entitled to such salaries and allowances and to such ri^ts in respect m 
leave of absence and pension as are provided for under Article 221 in respect 
of the Judges of such High Court. 

tlAny such Judge shall, notwithstanding that he is not a citizen of 
be eligible for appointment as Chief Justice of such High Court, or as Chiet 
Justice or other Judge of any other High Court.] 

(2) The Judges of a High Court in any Indian State correspondmg to 
any State specified in Part B of the First Schedule holding office immettoteiy 
before the commencement of this Constitution shall, unless they have el«t^ 
otherwise, become on such commencement the Judges of the 
the State so specified and shall, notwithstanding anything in clauses (1) ana W 
of Article 217 but subject to the proviso to clause (1) of that article, ^ntinuc 
to hold office until the expiration of such period as the President may by oroer 


determine. 

(3) In this article, the expression “Judge” does not include an acUng 
Judge or an additional Judge. 

Article 217 lays down that a Judge of the High Court must be a citizen 
Article 376 provides that existing Judges including Judges who were not citizens on the « 
when the Constitution came into operation shall continue as Judges if they so chose, 
were four High Court Judges who were not citizens of India at the commen<»ineot 
Constitution. Though they were carried over under the provisions of ^jrie 376. it 
not clear if any such judge could be appointed as a Chief Justice “ 

serving or any other High Court or could be transferred from one one 

It could be argued that the appointment of a Chief Justice or a t^fer of a Ju 8 

High Court to another amounted to a new appointment and smee under the Constttut 


♦ Art. 376 shall not apply to the 
State of Jammu and Kashmir. 


t Added by the Constitution (First 
Amendment) Act, 1951, S. 13. 
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appointment to ofiSoes was limited to citizens of India, the non-citizen Judges of the 

High Court would neither be promoted to the office of Chief Justice nor be transferred from 
one High Court to the other. Evidently, such was not the intention of the framers of the 
Constit>'tion. They did not want that such Judges were merely to continue without any 
prospects. To remove the anomaly Article 376 was amended in 1951 by adding a new para 

to clause (!)• 

*377. Provisions as to Comptroller and Anditor-General of India.—The 
Auditor-General of India holding office immediately before the commence¬ 
ment of this Constitution shall, unless he has elected otherwise, become on 
such commencement the Comptroller and Auditor-General of India and shall 
thereupon be entitled to such salaries and to such rights in respect of leave of 
absence and pension as are provided for under clause (3) of Article 148 in 
respect of the Comptroller and Auditor-General of India and be entitled to 
continue to hold office until the expiration of his term of office as determined 
under the provisions which were applicable to him immediately before such 

commencement. 

*378. Provisions as to Public Service Commissions.—< 1) The members 
of the Public Service Commission for the Dominion of India holding office 
immediately before the commencement of this Constitution shall, unless they 
have elected otherwise, become on such commencement the members of the 
Public Service Commission for the Union and shall, notwithstanding anything 
in clauses (1) and (2) of Article 316 but subject to the proviso to clause (2) of 
that article, continue to hold office until the expiration of their term of office 
as determined under the rules which were applicable immediately before such 
commencement to such members. 

(2) The members of the Public Service Commission of a Province or of 
a Public Service Commission serving the needs of a group of Provinces holding 
office immediately before the commencement of this Constitution shall, unless 
they have elected otherwise, become on such commencement the members of 
the^ Public Service Commission for the corresponding State or the members 
of the Joint State Public Service Commission serving the needs of the corresr 
Donding States, as the case may be, and shall, notwithstanding anything in 
clauses (1) and (2) of Article 316 but subject to the proviso* to clause (2) of 
that article, continue to hold office until the expiration of their term of office 
as determined under the rules which were applicable immediately before such 
commencement to such members. 

t[*37BA. Special provision as to duration of Andhra Pradesh Legislative 
Assembly.—Notwithstanding anything contained in Article 172, the Legis¬ 
lative Assembly of the State of Andhra Pradesh as constituted under the pro¬ 
visions of Sections 28 and 29 of the States Reorganisation Act, 1956, shall, 
unless sooner dissolved, continue for a period of five years from the date referred 
to in the said Section 29 and no longer and the expiration of the said period 
shall operate as a dissolution of that Legislative Assembly.] 

379 _ 391 . Rep. by the Constitution (Seventh Amendment) Act, 1956, 

Section 29 and Sch. 

*392. Power of the President to remove difficulties.—(1) The President 
may, for the purpose of removing any difficulties, particularly in relation to 

•Arts. 377. 378, 378A and 392 shall t JnJ- by the Constitution (Seventh 

not apply to the State of Jammu and Amendment) Act, 1956, S. 24. 

Kashmir. 
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the transition from the provisions of the Government of India Act, 1935, to the 
provisions of this Constitution, by order direct that this ConsUtution shall, 
during such period as may be specified in the order, have effect subject to such 
adaptations, whether by way of modification, addition or omission, as he 
may deem to be necessary or expedient : 

Provided that no such order shall be made after the first meeting of Parlia¬ 
ment duly constituted under Chapter II of Part V. 

(2) Every order made under clause (1) shall be laid before Parliament. 

(3) The powers conferred on the President by this article, by Article 324, 
by clause (3) of Article 367 and by Article 391 shall, before the commence¬ 
ment of this Constitution, be exercisable by the Governor-General of the 

Dominion of India. 


PART xxn 


SHORT TITLE, COMMENCEMENT AND REPEALS 

393. Short title.—^This Constitution may be called the Constitution of 
India. 

*394, Commencement.—This article and Articles 5, 6, 7, 8, 9, 

366 367 379 380, 388, 391, 392 and 393 shall come into force at on<^, and the 
remaining provisions of this Constitution shall come into force on the twenty- 
l?}ah day of January, 1950, which day is referred to m this ConstituUon as 

the commencement of this Constitution. 

*395. Repeals.—The Indian Independence Act, 1947, ancl the Govern¬ 
ment of India Act, 1935, together with all enactments amending or supple¬ 
menting the latter Act, but not including the Abolition of Privy Council Jun 
diction Act, 1949, are hereby repealed. 

Section 6 of the General Clauses Act has no application to the repeal of a statute made 
by Parliament in England and the repeal of which has been brought 

tution of India. After the repeal of the Government of India k. 

1950 by Article 395 of the Constitution, Section 6 of the General Clauses Act has no PP 
cation to the repeal of the Government of India Act, 1935, by the Constitution. 


10.20 [FIRST SCHEDULE 
[Articles 1 and 4] 

1. THE STATES 

Territories 

2*lThe territories specified in sub-section (1) of Section 3 
of the Andhra State Act, 1953. sub-section (U oi 
Section 3 of the Slates Reorganisation Act, 1956, the 
First Schedule to the Andhra Pradesh and Madras 
(Alteration of Boundaries) Act, 1959, and the Sche¬ 
dule to the Andhra Pradesh and Mysore (Transfer 


Name 

1. Andhra Pradesh 


* Arts. 394 and 395 shall not apply 
to the State of Jammu and Kashmir. 

9. Stale of U. P. v. Jagamander 

\1R 1954 SC 683, 686 : 1954 Cri LJ 1736, 

10-20. Subs, by the Constitution (Sev¬ 


enth Amendment) Act, 1956, S. 2. 

21. Subs, by the Andhra Pradesh ana 
Mysore (Transfer of Territory) Act, 19o» 
(36 of 1968), S. 4, for the former entry 
(w. e. f. 1-10-1968). 
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Name 


2. Assam 


3. Bihar 


»6[4. Gujarat 

5. Kerala 

6. Madhya Pradesh 


*’(7. Tamil Nadul 


Territories 

of Territory) Act, 1968, but excluding the territories 
.specified in the Second Schedule to the Andhra 
Pradesh and Madras (Alteration of Boundaries) Act, 
1959.] 

The territories which immediately before the com¬ 
mencement of this Constitution were comprised 
in the Province of Assam, the Khasi States and the 
Assam Tribal Areas, but excluding the territories 
specified in the Schedule to the Assam (Alteration of 
Boundaries) Act, 1951 "[and the territories specified 
in sub-section (1) of Election 3 of the State of Nagaland 
Act, 1962] ‘‘[and the territories specified in Sections 
5, 6 and 7 of the North-Eastern Areas (Re¬ 

organisation) Act, 1971]. 

**EThe territories which immediately before the com¬ 
mencement of this Constitution we»e either com¬ 
prised in the Province of Bihar or were being ad¬ 
ministered as if they formed part of that Province 
and the territories specified in clause (a) of sub¬ 
section (1) of Section 3 of the Bihar and Uttar Pradesh 
(Alteration of Boundaries) Act, 1968, but excluding 
the territories specified in sub-section (1) of Section 3 
of the Bihar and West Bengal (Transfer of Terri¬ 
tories) Act, 1956, and the territories specified in 
clause ib) of .sub-section (1) of Section 3 of the first 
mentioned Act.] 

The territories referred to in sub-section (l)of Section 3 
of the Bombay Reorganisation Act, i960.] 

The territories specified in sub-section (1) of Section 5 
of the States Reorganisation Act, 1956. 

The territories specified in sub-section (I) of Section 9 
of the States Reorganisation Act, 1956 "(and the 
First Schedule to the Rajasthan and Madhya Pradesh 
(Transfer of Territories) Act, 1959]. 

The territories which immediately before the commence¬ 
ment of this Constitution were either comprised in 
the Province of Madras or weie being administered 
as if they formed part of that Province and the terri¬ 
tories specified in Section 4 of the States Reorganisa¬ 
tion Act, 1956, *^(and the Second Schedule to the 
Andhra Pradesh and Madras (Alteration of Boun- 


22. AdtUd by the State of Nagaland 
Act, 1962 (27 of 1962), S. 4 (w. c. f. 1-12- 

by the North-Eastern 
Areas (Reorganisation) Act, 1971, S. 9 (w. 

* * 24. Subs, by the Bihar and Uttar 

Pradesh (Alteration of Boundaries) Act, 
1968 (24 of 1968), S. 4, for the former 

entry (w. e. f. 10-6-1970). 

25 Subs, by the Bombay Reorgani¬ 
sation Act, I960 (II of 1960), S. 4, for 


Entry 4 (w. e. f. 1-5-1960). 

26. Ins. by the Rajasthan and 
Madhya Pradcah (Transfer of Territories) 
Act, 1959 (47 of 1959), S. 4 (w. e. f. 
1-10-1959). 

27. Subs, by the Madras State (Al¬ 
teration of Name) Act, 1968 (53 of 1968), 
S. 5, for **7. Madras” (w. e. f. 14-1-1969). 

28. Ins. by the Andhra Pradesh and 
Madras (Alteration of Boundaries) Act, 
1959 (56 of 1959), S. 6 (w. c. f. 1-4-1960). 
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Name 


*®[8. Maharashtra 


Karnataka] 


Orissa 


Punjab 


■•[12.1 Rajasthan 


••£13.1 Uttar Pradesh 


Territories 

daries) Act, 1959,] but excluding the territories speci¬ 
fied in sub-section (1) of S^tion 3 and sub-section (i) 
of Section 4 of the Andhra State Act, 1953, and 

®*[thc territories specified in clause (h) of sub-section 
(1) of Section 5, Section 6 and clause (<0 of sub¬ 
section (1) of Section 7 of the States Reorganisation 
Act, 1956 and the territories specified in the First 
Schedule to the Andhra Pradesh and Madras (Altera¬ 
tion of Boundaries) Act, 1959]. 

The territories specified in sub-section (1) of Section 8 
of the States Reorganisation Act, 1956, but excluding 
the territories referred to in sub-section (1) of Section 
3 of the Bombay Reorganisation Act, I960.] 

The territories specified in sub-section (1) of Section 7 
of the States Reorganisation Act, 1956 **0301 ex¬ 
cluding the territory specified in the Schedule to the 
Andhra Pradesh and Mysore (Transfer of Territory) 
Act, 1968]. 

The territories which immediately before the com¬ 
mencement of this Constitution were either comprised 
in the Province of Orissa or were being administered 
as if they formed part of that Province. 

The territories specified in Section 11 of the States 
Reorganisation Act, 1956 ‘‘[and the territories 
referred to in Part II of the First Schedule to the 
Acquired Territories (Merger) Act, 1960] •Hbut 
excluding the territories referred to in Part II of the 
First Schedule to the Constitution (Ninth Amend¬ 
ment) Act, 1960] "[and the territories specified in sub¬ 
section (1) of Section 3, Section 4 and sub-section (1) 
of Section 5 of the Punjab Reorganisation Act, 1966]. 

The territories specified in Section 10 of the Stat^ 
Reorganisation Act, 1956 "^[but excluding the terri¬ 
tories specified in the First Schedule to the Rajas th a n 
and Madhya Pradesh (Transfer of Territories) Act, 
1959]. 

■■(The territories which immediately before the com- 


29. Subs, by S. 6, Andhra Pradesh 
and Madras (Alteration of Boundaries) Act, 
1959, for certain words (w. c. f. 1-4-1960). 

30., ins. by the Bombay Reorgani¬ 
sation Act, 1960 (11 of 1960), S. 4 (w. e. f. 

I- 5-1960). 

31. Entries 8 to 10 re-numbered as 9 to 
11 by S. 4, ibid., (w. e. f. 1-5-1960). 

31a. Subs, by Mysore State (Altera¬ 
tion of Name) Act, 1973, S. 5 (w. e. f. 1- 

II- 73) (31 of 1973). 

32. Ins. by the Andhra Pradesh and 
Mysore (Transfer of Territory) Act, 1968 
(36 of 1968), S. 4 (w. e. f. 1-10-1968). 

33. Ins. by the Acquired Tcmtonca 
(Merger) Act, 1960 (64 of 1960), S. 4 

(w. e. f. 17-1-1961). . . ^ 

34. Added by the Constitution (Ninth 


\mendment) Act, 1960, S. 3 (w. e. f. 17-1- 
1961). 

35. Ins. by the Punjab Reorgani»- 

ion Act, 1966 (31 of 1966), S. 7 (w. e. f. 
1-11-1966). . 

36. Entries 11 to 14 re-numb^ed as 
12 to 15 by the Bombay Reorganisation 

Vet, 1960 (11 of 1960), S. 4 (w. c. f. 
i-5-1960). , 

37. Ins. by the Rajasthan^ Md 
Vladhya Pradesh (Transfer of Territories 

Vet, 1959 (47 of 1959), S. 4 (w. c. f- 
-10-1959). . 

38. Subs, by the Bihar and Uttar 
?radcsh (Alteration of Boundaries) Act, 
1968 (24 of 1968), S. 4, for the former 
mtry (w. e. f. 10-6-1970). 
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Name 


•♦•(14.1 West Bengal 


«115.) 

Jammu and Kashmir 

••(16. 

Nagaland 

•T17. 

Haryana 

•H18- 

Himachal Pradesh 


«[19. 

Manipur 

20. 

Tripura 

21. 

Meghalaya 

•••(22. 

Sikkim 


Territories 

mencement of this Constitution were either comprised 
in the Province known as the United Provinces or 
were being administered as if they formed part of 
that Province and the territories specified in clause (6) 
of sub-section (1) of Section 3 of the Bihar and Uttar 
Pradesh (Alteration of Boundaries) Act, 1968, but 
excluding the territories specified in clause (a) of sub¬ 
section (1) of Section 3 of that Act.] 

The territories which immediately before the commence¬ 
ment of this Constitution were either comprised in the 
Province of West Bengal or were being aiiministcred 
as if they formed part of that Province and the territory 
of Chandemagore as defined in clause (c) of Section 2 
of the Chandemagore (Merger) Act, 1954 and also 
the territories specified in sub-section (1) of Section 3 
of the Bihar and West Bengal (Transfer of Territories) 
Act, 1956. 


The territory which immediately before the commence¬ 
ment of this Constitution was comprised in the Indian 


State of Jammu and Kashmir. 


The territories specified in sub-section (1) of Section 3 
of the State of Nagaland Act, 1962.1 


The territories specified in sub-section (1) of Section 3 
of the Puixjab Reorganisation Act, 1966.] 


The territories which immediately before the commence¬ 
ment of this Constitution were being administered 

as if they were Chief Commissioners* Provinces under 

the names of Himachal Pradesh and Btlaspur and the 
territories specified in sub-section (1) of Section 5 of 
the Punjab Reorganisation Act, 1966.] 

The territory which immediately before the commence¬ 
ment of this Constitution was being administered 

as if it were a' Chief Commissioner’s Province under 
the n am e of Manipur. 

The territory which immediately before the commence¬ 
ment of this Constitution was being administered 

as if it were a Chief Commissioner’s Province under 
the name of Tripura. 

The territories specified in Siection 5 of the North-Eastern 
Areas (Reorganisation) Act, 1971.] 

The territories which immediately before the commence¬ 
ment of the Constitution (Thirty-sixth Amendment) 
Act, 1975, were comprised in Sikkim.] 


38a. Subs, by the Bihar and Uttar 
Pradesh (Alteration of Boundaries) Act, 
1968 (24 of 1968), S. 4, for the former 

entry (w.c.f. 10-6-1970). ^ -kt t .i 

39 Ins. by the State of Nagaland 

Act, 1^2 (27 of 1962), S. 4 (w. c. f. 

by the Punjab Reorganisa¬ 
tion Act, 1966 (31 of 1966), S. 7 (w. e. f. 
1-11-1966). 


41. Ins. by the State of Himachal 
Pradesh Act, 1970 (53 of 1970), S. 4 (w. 
c. f. 25-1-1971). 

42. Ins. by the North-Eastern Areas 
(Reorganisation) Act, 1971 (8! of 1971), 
S. 9 (w. c. f. 21-1-1972). 

42a. Ins. by the (institution (Thirty- 
sixth Amendment) Act, 1973, S. 2 (w. e. f. 
26-4-75). 
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Name 


n. THE UNION TERRITORIES 

Extent 


\. Delhi 


48 * 

44 * 


* 

* 


The territory which immediately before the commence¬ 
ment of this Constitution was comprised in the Chief 

Commissioner’s Province of Delhi. 

* * * * 

* * * * 


^^[2.] The Andaman and 
Nicobar Islands. 

•**[3.] ^“'‘[Lakshadweep] 

4e[47[4 ] Dadra and Nagar 

Haveli. 

*'^[■‘^[5.] Goa, Daman and Diu 

^"[^’[6.] Pondicherry 

“T’[7J Cliandigarh 
Mizoram 

9. Arunachal Pradesh 


The territory which immediately before the commence¬ 
ment of this Constitution was comprised in the Chief 
Commissioner’s Province of the Andaman and Nicobar 
Islands. 

The territory specified in Section 6 of the States Re¬ 
organisation Act, 1956. 

The territory which immediately before the eleventh 
day of August, 1961 was comprised in Free Dadra 
and Nagar Haveli.] 

The territories which immediately before the twentieth 
day of December, 1961 were comprised in Goa, Daman 
and Diu.] — 

The territories which immediately before the sixteenth 
day of August, 1962, were comprised in the French 
Establishments in India known as Pondicherry, Karikal, 
Mahe and Yanam.] 

The territories specified in Section 4 of the Punjab Re¬ 
organisation Act, 1966.] 

The territories specified in Section 6 of the North-Eastern 
Areas (Reorganisation) Act, 1971. 

The territories specified in Section 7 of the North-Eastern 
Areas (Reorganisation) Act, 1971.)] 


SECOND SCHEDULE 

lArlicles 59(3), 65(3), 75(6), 97. 125, 148(3), 158(3), 164(5), 186 and 221] 

PART A 

PROVISIONS AS TO THE PRESIDENT AND THE GOVERNORS OF STATES®** * * 

1. There shall be paid to the President and to the Governors of the States®** * * the 

following emoluments per mensem, that is to say : 


The President 

The Governor of a State 


43. Entry relating to Himachal Pra¬ 
desh omiv.td by the State of Himachal 
Pradesh Act, 1970, S. 4 (w.e.f. 25-1-1971). 

44. Entries relating to Manipur and 

Tripura omitted by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 

S. 9 (w. c. f. 21-1-1972). 

45. Entries 4 and 5 re-numbered as 
Entries 2 and 3 by S. 9, ibid., (w. e. f. 21- 
1-1972). 

45a. Subs, by the Laccadive, Mim- 
coy and Ainindivi Islands (Alteration of 
Name) -‘\ct, 1973, S. 5 (w.e.f. 1-11-73). 

46. Fns. by the Constitution (Tenth 
.Amendn^eiit) Act, 1961, S. 2. 

47. Entries 6 to 9 re-numbered as Entries 


10,000 rupees. 

5,5CK) rupees. 

4 to 7 by the North-Eastern Areas (Rco^ 
ganisation) Act, 1971 (81 of 1971), S. 9 
(w. c. f. 21-1-1972). 

48. Ins. by the Constitution (Twelfth 
Amendment) Act, 1962, S. 2. 

49. Ins. by the Constitution 
teenth Amendment) Act, 1962, Ss. 3 and 7 
(w. e. f. 16-8-1962). 

50. Ins. by the Punjab Reorganisa¬ 
tion Act, 1966, S. 7 (w.e.f. 1-11-1966). 

51. Ins. by the North-Eastern Atcm 
(R corg.) Act, 1971, S. 9 (w.e.f. 21-1-1972)- 

52. The words and letter “specified 
in Part A of the First Schedule” omitted 
by the Constitution (Seventh Amendment) 
Act, 1956, S. 29 and Sch. 
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2. There shall also be paid to the President and to the Governors of the States®** * * 
such allowances as were payable respectively to the Governor-General of the Dominion 
of India and to the Governors of the corresponding Provinces immediately before the com¬ 
mencement of this Constitution. 

3. The President and the Governors of ®*Ithe States] throughout their respective terms 
of office shall be entitled to the same privileges to which the Governor-General and the 
Governors of the corresponding Provinces were respectively entitled immediately before the 
commencement of this Constitution. 

4. While the Vice-President or any other person is discharging the functions of, or 
is acting as, President, or any person is discharging the functions of the Governor, he shall 
be entitled to the same emoluments, allowances and privileges as the President or the Governor 
whose functions he discharges or for whom he acts, as the case may be. 

65 « ♦ • ♦ ♦ ♦ 


PART C 

PROVISIONS AS TO THE SPEAKER AND THE DEPUTY SPEAKER OF THE HOUSE OF THE PEOPLE AND 
THE CHAIRMAN AND THE DEPUTY CHAtRMAN OF THE COUNCIL OF STATES AND THE SPEAKER AND 
THE DEPUTY SPEAKER OF THE LEGISLATIVE ASSEMBLY*** * * AND THE CHAIRMAN AND THE DEPUTY 

CHAIRMAN OF THE LEGISLATIVE COUNCIL OF *’[a STATE] 

7. There shall be paid to the Speaker of the House of the People and the Chairman 
of the Council of States such salaries and allowances as were payable to the Speaker of the 
Constituent Assembly of the Dominion of India immediately before the commencement of 
this Constitution, and there shall be paid to the Deputy Speaker of the House of the People 
and to the Deputy Chairman of the Council of States such salaries and allowances as were 
payable to the Deputy Speaker of the Constituent Assembly of the Dominion of India im¬ 
mediately before such commencement. 

8. There shall be paid to the Speaker and the Deputy Speaker of the Legislative 
Assembly *** * * and to the Chairman and the Deputy Chairman of the Legislative Council 
of *®[a State] such salaries and allowances as were payable respectively to the Speaker and 
the Deputy Speaker of the Legislative Assembly and the President and the Deputy President 
of the Legislative Council of the corresponding Province immediately before the commence¬ 
ment of this Constitution and, where the corresponding Province had no Legislative Council 
immediately before such commencement, there shall be .paid to the Chairman and the Deputy 
Chairman of the Legislative Council of the State such salaries and allowances as the Governor 
of the State may determine. 

PART D 


PROVISIONS AS TO THE JUDGES OF THE SUPREMD COURT AND OF 

THE HIGH COURTS «** • * 

9. (1) There shall be paid to the Judges of the Supreme Court, in respect of time spent 

on actual service, salary at the following rates per mensem, that is to say ; 

The Chief Justice ■ 5,000 rupees. 

Any other Judge • • 4,000 rupees : 


53. The words “so specified” omiited 
by S. 29 and Sch., Constitution (Seventh 

Amendment) Act, 1956. 

54. Subs, by S. 29 and Sch., i6i4., 

for “such States”. o l. 

55. Part B omitted by S. 29 and Sch., 

‘ f) I ^ 

56. The words and letter “of a State 
in Part A of the First Schedule” omitted by 
S. 29 and Sch., ibid. 


57. Subs, by S. 29 and Sch., ibid., 
for “any such State”. 

58. The words and letter “of a State 
specified in Part A of the First Sche<lulc” 
omitted by S. 29 and Sch., ibid. 

59. Subs, by S. 29 and Sch., ibid., 
for “such State”. 

60. The words and letter “in States 
in Part A of the First Schedule” omitted by 
S. 2.5, ibid. 
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Provided that if a Judge of the Supreme Court at the time of his appointment is in 
receipt of a pension (other than a disability or wound pension) in respect of any previous 
service under the Government of India or any of its predecessor Governments or under the 
Government of a State or t*ny of its predecessor Governments, his salary in respect of service 
in the Supreme Court ‘Hshall be reduced— 

(а) by the amount of that pension, and- 

(б) if he has, before such appointment, received in lieu of a portion of the pension 
due to him in respect of such previous service the commuted value thereof, by the 
amount of that portion of the pension, and 

(c) if he has, before such appointment, received a retirement gratuity in respect of 
such previous service, by the pension equivalent of that gratuity.] - 


(2) Every Judge of the Supreme Court shall be entitled without payment of rent to 
the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this paragraph shall apply to a Judge who, im¬ 
mediately before the commencement of this Constitution,— 

(a) was holding office as the Chief Justice of the Federal Court and has become on 
such commencement the Chief Justice of the Supreme Court under clause (1) 
of Article 374, or 

(h) was holding office as any other Judge of the Federal Court and has on such com¬ 
mencement become a Judge (other than the Chief Justice) of the Supreme Court 
under the said clause, 

during the period he holds office as such Chief Justice or other Judge, and every Judge who 
so becomes the Chief Justice or other Judge of the Supreme Court shall, in respect of time 
spent on actual service as such Chief Justice or other Judge, as the case may be. be entitled 
to receive in addition to the salary specified in sub-paragraph (1) of this paragraph as special 
pay an amount equivalent to the difference between the salary so specified and the salary 
which he was drawing immediately before such commencement. 

(4) Every Judge of the Supreme Court shall receive such reasonable allowances to 
reimburse him for expenses incurred in travelling on duty within the territory of India and 
shall be afforded such reasonable facilities in connection with travelling as the President may 
from time to time prescribe. 

(5) The rights in respect of leave of absence (including leave allowances) Md pension 
of the Judges of the Supreme Court shall be governed by the provisions which, immctotoly 
before the commencement of this Constitution, were applicable to the Judges of the Federal 

Court. 

IQ. ‘“Kl) There shall be paid to the Judges of High Courts, in respect of time spent 
on actual service, salary at the following rates per mensem, that is to say : 

The Chief Justice - - 4,000 rupees. 

Any other Judge - * 3,500 rupees . 

Provided that if a Judge of a High Court at the time of his appointment is in receipt 
of 3 pension (other than a disability or wound pension) in respect of any previous service 
under the Government of India or any of its predecessor Governments or undw the Govera^ 
ment of a State or any of its predecessor Governments, his salary in respect of service m 

High Court shall be reduced— 

(a) by the amount of that pension, and 


61. Subs, by S. 25. Constitution (Sev¬ 
enth Amendment) Act, 1^56, for ^haU be 
reduced by the amount of that pension . 


62. Subs, by S. 25. ibut., 
original sub-paragraph (1). 


for the 
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(6) if he has. before such appointment, received in lieu of a portion of the pension 
due to him in respect of such previous service the commuted value thereof, by the 
amount of that portion of the pension, and 


(f) if he has, before such appointment, received a retirement fatuity in respect of 
such previous service, by the pension equivalent of that gratuity.} 

(2) Every person who immediately before the commencement of this Constitution- 

fa) was holding office as the Chief Justice of a High Court in any Province and has 
^ on such commencement become the Chief Justice of the Hi^ Court m the corres¬ 
ponding State under clause (1) of Article 376, or 

(6) was holding office as any other Judge of a High Co^ any 

on such commencement become a Judge (other than the Chief Justice) of the High 

Court in the corresponding State under the said clause. 


"shall if he was immediately before such commencement drawing a salary at a rate higher 
than that specibed in sub-paragraph (1) of this paragraph, be cnUtled to receive m rwpect 
of time spent on actual service as such Chief Justice or other Judge, as the case ^ “ 
addition to the salary specified in the said sub-paragraph as special pav an amount equi- 
valent to the difference between the salary so specified and the salary which he was drawing 

immediately before such commencement. 

"((3) Any person who. immediately tefore the commeD<*rwnt of the 
(Sevenffi Amendment) Act. 1956. was holding office as the Chief Justice of 
of a State specified in Part B of the First Schedule and has on such commencement bwme 
the Chief J^ce of the High Court of a State specified in the said Schedule as amended by 
the Sid Act. shall, if he was immediately before such <^mroenccment drawmg any amount 
as allowance in addition to his salary, be entitled to receive in respect of tunc sp^t on actu^ 
service as such Chief Justice, the same amount as allowance in addition to the salary specified 

in sub-paragraph (1) of this paragraph.] 


11. In this Part, unless the context otherwise requires,— 

(a) the expression “Chief Justice'* includes an acting Chief Justice, and a “Judge" 
includes an ad hoc Judge ; 


(6) “actual service’* includes— 

(i) time spent by a Judge on duty as a Judge or in the performance of such other 
functions as he may at the request of the President undertake to discharge ; 

(i7) vacations, excluding any time during which the Judge is absent on leave ; 

and 

(///) joining time on transfer from a High Court to the Supreme Court or from 
one High Court to another. 


63. (I) Paragraph 2 of the Constitu¬ 

tion (Removal of Difficulties) Order No. IV 
provides that as from 26th January, 1950, 
the Second Schedule in die Constitution 
of India shall have effect subject to the 

following adaptation, namely 

• • • • 

(2) In sub-paragraph (2) of par^raph 10, 
for all words after cl. (6), the following 
shall be substituted :— 

“shall, in respect of time spent on 
actual service as such Chief Jiistice or 
other Judge, as the case may be, be 


entitled to receive in addition to the sal¬ 
ary specified in sub-paragraph (1) of 
thu paragraph as special pay the amo¬ 
unt, if any, by which that salary falls 
short of the salary payable to the 
Chief Justice, or, as the case may be, 
any other Judge, of the High Court in 
the Province immediately before such 
commencement^ 

64. Subs, by the Constitution (Sev¬ 
enth Amendment) Act, 1956, S. 25, for 
the original sub-paragraphs (3) and (4). 
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PART E 

PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-OENERAL OF INDIA 

12. (1) There shall be paid to the Comptroller and Auditor-Oeneral of India a salary 

at the rate of four thousand rupees per mensem. 

(2) The person who was holding office immediately before the commencement of this 
Constitution as Auditor-C5cneral of India and has become on such commencement the 
Comptroller and Auditor-General of India under Article 377 shall in addition to the salary 
specified in sub-paragraph (1) of this paragraph be entitled to receive as special pay an amount 
equivalent to the difference between the salary so specified and the salary which he was draw¬ 
ing as Auditor-General of India immediately before such commencement. 

(3) The rights in respect of leave of absence and pension and the other conditions of 
service of the Comptroller and Auditor-General of India shall be governed or shall continue 
to be governed, as the case may be, by the provisions which were applicable to the Auditor- 
General of India immediately before the commencement of this Constitution and all references 
in those provisions to the Governor-General shall be construed as references to the President. 

THUtD SCHEDULE** 

[Articles 75(4), 99, 124(6), 148(2), 164(3). 188 and 219] 

FORMS OF OATHS OR AFFIRMATIONS 

1 

Form of oath of office for a Minister for the Union : 

swear in the name of God 

‘T, A. B., do —-that I will bear true faith and allegtanoe to 

solemnly affir m 

the Constitution of India as by law established, •^that I will uphold the sovereign^ and int^^ty 
of India,] that I will faithfully and conscientiously discharge my duties as a Minister for the 
Union and that I will do right to all manner of people in accordance with the Constitution and 
the law, without fear or favour, affection or Ulwill.” 

n 

Form of oath of secrecy for a Minister for the Union : 

swear in the name of God 

‘T, A. B., do -___ that I will not directly or indirectly com- 

solemnly affirm 

municate or reveal to any person or persons any matter which shall be brought under my 
consideration or shall become known to me as a Minister for the Union except as may be 
required for the due discharge of my duties as such Minister.” 

•Tni 

A 

Form of oath or affirmation to be made by a candidate for election to Par liam e n t : 

,4j^ ^ 3 ^^ having been nominated as a candidate to fill a seat in the Council of States 

swear in the name of God 

(or the House of the People) do - that I will bear true faith and 

solemnly affirm 


65. In its application to the State 
of Jfammu and Kashmir, Forms V, V , 
VII and VIII shall be omitud. 


66. Int. by the Constitution (Six¬ 
teenth Amendment) Act, 1963, S. 5. 

67. Suhs, by S. 5, ibid,, for Form HI. 
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allegiance to the Constitution of India as by law established and that I will uphold the 
sovereignty and integrity of India.** 

B 

Form of oath or affirmation to be made by a member of Parliament : 

A. B., having been elected (or nominated) a member of the Council of States 

swear in the name of God 

(or the House of the People) do -^- that I will bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law established, that I will uphold the sovereignty 
and integrity of India and that I will faithfully discharge the duty upon which 1 am about to 
enter.*’] 

IV 

Form of oath or affirmation to be made by the Judges of the Supreme Court and the 
Comptroller and Auditor-General of India : 

A. B., having been appointed Chief Justice (or a Judge) of the Supreme Court of 

swear in the name of God 

India (or Comptroller and Auditor-General of India) do-that 1 will 

solemnly affirm 

bear true faith and allegiance to the Constitution of India as by law established, **tthat I will 
uphold the sovereignty and integrity of India,] that I will duly and faithfully and to the best of 
my ability, knowledge and judgment perform the duties of my office without fear or favour, 
affection or illwill and that I will uphold the Constitution and the laws.** 

V 

Form of oath of office for a Minister for a State : 

swear in the name of God 

“I, A. B., do-that I will bear true faith and allegiance to 

solemnly affirm 

the Constitution of India as by law established, •*[ that 1 will uphold the sovereignty and 
integrity of India,] that I will faithfully and conscientiously discharge my duties as a Minister 

for the State of.and that 1 will do right to all manner 

of people in accordance with the Constitution and the law without fear or favour, affection 
or illwill.*’ 


VI 

Form of oath of secrecy for a Minister for a State ; 

swear in the name of God 

“I, A. B., do -that I will not directly or indirectly com- 

solemnly affirm 

municate or reveal to any person or persons any matter which shall be brought under my 

consideration or shall become known to me as a Minister for the State of. 

except as may be required for the due discharge of my duties as such Minister.” 

••[VII 

A 

Form of oath or affirmation to be made bv a candidate for election to the Legislature 
of a State : 

‘‘I, A. B., having been nominated as a candidate to fill a seat in the Legislative Assembly 


68. Ins. by the Constitution (Six- 69. Subs, by S. 5, ibid., for Form VII. 

tecnth Amendment) Act, 1963, S. 5. 
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swear in the name of God 


(or Legislative Council), do 


that I will bear true faith and 


solemnly affirm 

allegiance to the Constitution of India as by law established and that I will uphold the 
sovereignty and integrity of India.** 


Form of oath or Affirmation to be made by a member of the Legislature of a State : 

*‘I, A. B., having been elected (or nominated) a member of the Legislative Assembly 

swear in the name of Ood >. 

(or Legislative CouncU), do- that I wUl bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law estabUshed, that I wiU uphold the sov^ignty 
and integrity of India and that I will faithfully discharge the duly upon which I am about to 

entCT.**} 

vm 

Form of oath or affirmation to be made by the Judges of a Hi^ Court : 

“I, A. B., having been appointed Chief Justice (or a Judge) of the High Court at (or 

swear in the name of God 

qQ .do —-that I will bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law established, ’®[that I will uphold ^ 
sovereignty and integrity of India.] that I wUl duly and faithfully and to the best of mobility, 
knowledge and judgment perform the duties of my office without fear or favour, affection or 
illvrill and that I will uphold the Constitution and the laws.** 

“FOURTH SCHEDULE 

[Articles 4(1) and 80(2)1 

ALLOCATION OF SEATS IN THE COUNCIL OF STATES 

To each State or Union territory specified in the first column of the foUowtog table, 
there shall be allotted the number of seats specified in the second column thereof opposi 
to that State or that Union territory, as the case may be. 

TABLE 

18 
7 
22 
11 ] 
5] 
9 
16 
»ni8i 


1. 

Andhra Pradesh 

2. 

Assam 

3. 

Bihar ■ . 

“[4. 

Gujarat 

”[5. 

Haryana 

“[6.] 

Kerala 

“17.1 

Madhya Pradesh 

”[8. 

Tamil Nadu] 


70. Iw. by the Constitution (Six¬ 
teenth Amendment) Act, 1963, S. 5. 

71. Subs, by the Constitution (Sev¬ 
enth Amendment) Act, 1956, S. 3. 

72. Subs, by the Bombay Reorgani¬ 
sation Act, 1960 (II of 1960), S. 6, for 

entry 4 (w. e. f. 1-5-1960). 

73. Ins. by the Punjab Reorganisa¬ 
tion Act, 1966 (31 of 1966), S. 9 (w. e. f. 
1-11-1966). 


74. Entries 5 to 21 renumbered M 
Entries 6 to 22 by S. 9, ibtd., (w. c. f. 

1-11-1966). . - AAi 

75. Subs, by the State 1^- 

teration of Name) Act, 1968 (5^^ 

S. 5, for “8 Madras'* (w. e. f. 14-1-1969). 

76. Subs, by the Andhra Pradesh aM 
Madras (Alteration of Boundano) ACt^, 

1959 (56 of 1959). S. 8 for “17" (w. c. f. 
1-4-1960). 
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Maharashtra 

. • 

4 • 

• 4 

4 4 

[”*[10. 

Karnataka] 

• • 

4 4 

• 4 


”*(11.1 

Orissa 

• • 

4 4 

4 4 

4 4 

”*[12.] 

Punjab 

• • 

■ * 

4 4 

4 4 

”*[13.] 

Rajasthan 

« ■ 

• * 

• 4 

4 • 

”*[14.1 

Uttar Pradesh 

• • 

• « 

• • 

• 4 

’•*[15.] 

West Bengal 

« • 

4 4 

4 • 

4 4 

”*[16.] 

Jammu and Kashmir 

4 4 

4 4 

f • 

4 « 

”[”*[17.] 

Nagaland 

• • 

4 4 

4 4 

• 4 

«[18. 

Himachal Pradesh 

• • 

• • 

• 

e m 

•HI 9.) 

Manipur 

4 4 

• 4 

4 4 

4 • 

20. 

Tripura 

% 4 

4 4 

4 4 

4 • 

21. 

Meghalaya 

» 4 

4 4 

4 • 

4 4 

«*[22. 

Sikkim 

• 4 

• 4 

4 • 

» 4 

•‘h[23.) 

Delhi 

4 • 

4 4 

4 4 

a • 

»»b[24.) 

Pondicherry 

4 • 

4 

4 4 

4 4 

•ib[25.] 

Mizoram 

4 4 

• • 

* 4 

4 4 

•d>(26.] 

Arunachal Pradesh 

4 ■ 

4 4 

4 4 

4 4 


19) 

12 

10 


«[71 

10 

34 

16 

4 

11 

3] 

1 

1 

1 

1 ) 

3 

1 

1 

11 


Total ••[232)) 


FIFTH SCHEDULE” 

[Article 244(1)] 

PROVISIONS AS TO THE ADMINISTRATION AND CONTROL OF 
SCHEDULED AREAS AND SCHEDULED TRIBES 

PART A 


GENERAL 

1. Interpretation._In thia Schedule, unless the context otherwise requires, the expres¬ 
sion “State** • does not include the “‘[States of Assam and Meghalaya). 

2 Executive power of a State in Scheduled Areas.—Subject to the provisions of this 
Schedule, the executive power of a State extends to the Scheduled Areas therein. 


76a. Entries 5 to 21 renumbered ^ 
Entries 6 to 22 by S. 9, ibid., (w. e. f. 

1-11-1966). ^ „ 

77 Ins. by the Bombay Reorgani¬ 
sation Act. 1960 (II of I960), S. 6 (w. e. 

^ ^ 7 a Subs, by Mysore State (Alteration 
of Nam^) Act. 1973 "(31 of 1973). S. 5 (w- 

7 ^^ ^bT hy the Punjab Reorgani¬ 
sation Act 1966^31 of 1966). S. 9. for 

“ir* (w. e. f. 1-11-1966). 

79. Ins. by the State of Nagaland 

Act, 1962 (27 of 1962), S. 6 (w. e. f. 1-12- 

Ins. by the State of Himachal 
Prad^h aS; 1970 (53 of 1970). S, 5 (w. 

8l'*'5«LVby the North-Eastern Arc« 
(Reorganisation) Act. 1971 (81 of_ 1971). 


S. 10, for Entries 19 to 22 (w. e. f 21-1- 
1972). 

81a. Ins. by the Constitution (Thirty- 
sixth Amendment) Act, 1975, S. 4 (w. e. f. 
26-4-75). 

81b. Entries 22 to 25 renumbered as 
Entries 23 to 26, ibid, (w.e.f. 26-4-75). 

82. Subs, by ibid. 

83. Not applicable to the State of 
Jammu and Kashmir. 

84. The words and letters **means a 
State specihed in Part A or Part B of 
the First Schedule but*’ omitted by the 
Constitution (Seventh Amendment) Act, 
1956, S. 29 and Sch. 

85. ' Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 
S. 71, for “State of Assam” (w. e. f. 

21-1-1972K 
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3. Report by the Governor*** * • to the President r^arding the administration 

of Scheduled Areas.—The Governor*** * * of each State having Scheduled Areas there¬ 

in shall annually, or whenever so required by the President, make a report to the President 
regarding the administration of the Scheduled Areas in that State and the executive power 
of the Union shall extend to the giving of directions to the State as to the administration 

of the said areas. 

PART B 


ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND 

SCHEDULED TRIBES 

4. Tribes Advisory Council.—(1) There shall be established in each 
Scheduled Areas therein and, if the President so directs, also in any State having Scheduled 
Tribes but not Scheduled Areas therein, a Tribes Advisory CouncU consisting of mote 
than twenty members of whom, as nearly as may be. three-fourths shall be the representatives 

of the Scheduled Tribes in the Legislative Assembly of the State : 

Provided that if the number of representatives of the Scheduled Trib^ in the 
Assembly of tne State is less than the number of seats in the Tribes Advisory t^uncil 
filled by such representatives, the remaining seats shall be filled by other members o 

tribes. 

(!) It shall be the duty of the Tribes Advisory CouncU to advise on such matt^ 
ing to the welfare and advancement of the Scheduled Tribes in the State as may be re 

to them by the Governor *’* * * 

(3) The Governor *** * * may make rules prescribing or regiJating. as the case 

may be,— , 

(а) The number of members of the Council, the mode of their appomtment and 
appointment of the Chairman of the CouncU and of the officers and servanU thcre- 

of ; 

(б) the conduct of its meetings and its procedure in general ; and 
(c) all other incidental matters. 

S Law appUcable to Scheduled Areas.— (DNotwithstanding anything in tlm 
tution, the Governor * * may by public notification direct th^t ^ 

of Parliament or of the Legislature of the State shall not apply to a 

part thereof in the State or shall apply to a Scheduled Area or any part tl>«~f m ^ SUte 
Subject to such exceptions and modifications as he may speedy m the 

ZLtion given under this sub-paragraph naay be given so as to have retrospective effect. 

(2) The Governor * * may make regulations for the peace and good govern¬ 

ment of any area in a State which is for the time being a Scheduled Area. 

In particular and without prejudice to the generality of the foregoing power, such 

regulations may— <? v. i h 

(a) prohibit or restrict the transfer of land by or among members of the Scheduiea 

Tribes in such area ; 

(A) regulate the aUotment of land to members of the Scheduled Tribes in such area , 


86. The words “or Rajpramukh’ 
omitted by the Constitution (Seventh Am¬ 
endment) Act, 1956 S 29 W Sch. 

87 The words “or Rajpramukh, as 
the case may be” omitted by S. 29 and Sch., 

ibid. 


88. The words “or Rajpramukh 
omitted by S. 29 and Sch., ibid, 

89. The words “or Rajpram^, 
the case may be** omitted by S. 29 ana 
Sch., ibid. 


as 
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(c) regulate the carrying on of business as money-lender by persons who lend money 
to members of the Scheduled Tribes in such area. 

(3) Iq j>lrfng any such regulation u is referred to in sub-paragraph (2) of this para¬ 
graph, the Governor * * may repeal or amend any Act of Parl i a m e n t or of the Legis¬ 

lature of the State or any existing law which is for the time being applicable to the area in 
question. 

(4) All regulations made under this paragraph shall bo suDmitted forthvdth to the 
President and, until assented to by him, shall have no effect. 

(5) No regulation shall be made imder this paragraph unless the Governor • • 

making the regulation has, in the case where there is a Tribes Advisory Council for the State, 
consulted such Council. 

PART C 

SCHEDULED AREAS 

6. Scheduled Areas.—(I) In this Constitution, the expression “Scheduled Areas*’ 
means such areas as the President may by ordcr*^ declare to be Scheduled Areas. 

(2) The President may at any time by order— 

(а) direct that the whole or any specified part of a Scheduled Area shall cease to be 
a Scheduled Area or a part of such an area ; 

(б) alter, but only by way of rectification of boundaries, any Scheduled Area ; 

(c) on any alteration of the boundaries of a State or on the admission into the 
Union or the establishment of a new State, declare any territory not previously 
included in any State to be, or to form part of, a Scheduled Area ; 

and any such order may contain such incidental and consequential provisions as appear to 
the President to be necessary and proper, but save as aforesaid, the order made under sub- 
paragraph (1) of this paragraph shall not be varied by any subsequent order. 

PART D 


7. Ameodmeot of tbe Scbedole.—(1) Parliament may from time to time by law amend 
by way of addition, variation or repeal any of the provisions of this Schedule and, when tbe 
Schedule is so any reference to this Schedule in this Constitution shall be construed 

as a reference to such Schedule as so amended. 

<2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be deemed 
to be an amendment of this Constitution for tbe purposes of Article 368. 


89a. The words ‘*or Rajpramukh” 
omitud by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Sch. 

90. The words “or the Rajpramukh 
omitud by S. 29 and Sch., ibid. 

91. St* (1) the SchedvUed Areas (Part 
A States) Order, 1950, published with the 
hlinistry of Law Order No. C. O. 9, 


dated the 26th January, 1950, Gazette of 
India, Extraordinary, p. 670; 

(2) the Scheduled Areas (Part B States) 
Order, 1950, published with the Ministry 
of Law Order No. C. O. 26, dated the 
7th December, 1950, Gazette of India, Ex¬ 
traordinary, Part II. S. 3, p. 975. 
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SIXTH SCHEDULE** 

[Articles 244(2) and 275(1)] 

PROVISIONS AS TO THE ADMINISTRATION OF TRIBAL AREAS IN “TTHE 

STATES OF ASSAM AND MEGHALAVA AND IN THE UNION 

TERRITORY OF MIZORAM] 

1. Autonomous districts an d autonomous regioos.^—(1) Subject to the provisions of 
this paragraph, the tribal areas in each item of “‘[Parts I and II and in Part III] of the table 
appended to Paragraph 20 of this Schedule shall be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous district, the Governor 
may, by public notification, divide the area or areas inhabited by them into autonomous 
regions. 

(3) The Governor may, by public notification,— 

(a) include any area in “‘(any of the Parts] of the said table, 

(Z>) exclude any area from “*(any of the Parts] of the said table, 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of any autonomous district, 

</) unite two or more autonomous districts or parts thereof so as to form one 
autonomous district, 

•*[(#) alter the name of any autonomous district,] 

Cg') define the botmdaries of any autonomous district : 

Provided that no order shall be made by the Governor under clauses (c), (d), (e) a^ 
(y) of this sub-paragraph except after consideration of the report of a Commission appointed 
under sub-paragraph (1) of Paragraph 14 of this Schedule : 

“•[Provided further that any order made by the Governor under this sub-paragraph 
may contain such incidental and consequential provisions (including any amendment of 
Paragraph 20 and of any item in any of the Parts of the said table) as appear to the Governor 
to be necessary for giving effect to the provisions of the order.] 

2. Constitution of District Councils and Regional Councils.—“’[(I) There shall ^ ® 
District Council for each autonomous district consisting of not more than thirty 

of whom not more than four persons shall be nominated by the Governor and the rest shal 

be elected on the basis of adult suffrage.] 

(2) There shall be a separate Regional CouncU for each area constituted an autonomous 
region under sub-paragraph (2) of Paragraph 1 of this Schedule. 

(3) Each District Council and each Regional Council shall be a body corporate by the 
name respectively of “the District Council of {name of districtY' and “the Regional Counc 


92- Not applicable to the State of 
Jammu and Kashmir. 

93. Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 

S 71(*) and Eighth Schedule, for “Assam” 

(w. e. f. 21-1-1972). o ^ 

Subs, by S. 71(») and Eighth Sche- 

dulexHrf., for “Part A” (w. e. f. 21-1- 

1972). 

95. Ins. by the Assam Reorganisa¬ 
tion (Meghalaya) Act, 1969 (55 of 1969), 


S. 74 and Fourth Schedule (w. e. f. 2-4- 

1974) 

9«. Ins. by the North-Extern 
(Reorganisation) Act, 1971 (81 of 
S. 71{i) and Eighth Schedule (w. c. I. 
1-1972). 

97. Subs, by the Ass-^ 
tion (Meghalaya) Act, 1969 (55 of 1969), 
S. 74 and Fourth Schedule, for sub-para¬ 
graph (1) (w. e. f. 2-4-1970). 
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of {name of region)'*, shall have perpetual succession and a common seal and shall by the 
said name sue and be sued. 

(4) Subject to the provisions of this Schedule, the administration of an autonomous 
district shall, in so far as it is not vested under this Schedule in any Regional Coun^ within 
such district, be vested in the District Council for such district and the administratioD of an 
autonomous region shall be vested in the Regional Council for such region. 

(5) In an autonomous district with Regional Councils, the District Council shall have 
only such powers with respect to the areas under the authority of the Regional Council as may 
be delegated to it by the Regional Council in addition to the powers conferred on it by thin 
Schedule with respect to such areas. 

(6) The Governor shall make rules for the first constitution of District Councils and 
Regional Councils in consultation with the existing tribal Councils or other representative 
tribal organisations within the autonomous districts or regions concerned, and such rules 
shall provide for— 

(a) the composition of the District Councils and Regional Councils and the allo¬ 
cation of seats therein ; 

ib) the delimitation of territorial constituencies for the purpose of elections to 
those Councils ; 

(c) the qualihcations for voting at such elections and the preparation of electoral 
rolls therefor ; 

Ui) the qualifications for being elected at such elections as members of such 
Councils ; 

(e) the term of office of members of *'rRegionai Councils} ; 

[_J) any other matter relating to or connected with elections or Dominations to 
such Councils ; 

(g) the procedure and the conduct of business ’’[(including the power to act not¬ 
withstanding any vacancy)] in the District and Regional Councils ; 

(h) the appointment of officers and staff of the District and Regional Councils. 

•’[(b-A) The elected members of the District Council shall hold office for a term of 
tWe years from the date appointed for the first meeting of the Council after the general elec¬ 
tions to the Council, unless the District Council is sooner dissolved under Paragraph 16 and 
a nominated member shall hold office at the pleasure of the Governor ; 

Provided that the said period of five years may, while a Proclamation of Emergency 
ib in operation or if circumstances exist which, in the opinion of the Governor, render the 
holding of elections impracticable, be extended by the Governor for a period not exceeding 
one year at a time and in any case where a Proclamation of Emergency is in operation not 
extending beyond a period of six months after the Proclamation has ceased to operate : 

l^rovidcd further that a member elected to fill a casual vacancy shall hold office only 
for ihc remainder of the term of office of the member whom he replaces.] 

(7> The District or the Regional Council may after its first constitution make rules 
‘(with the approval of the Governor] with regard to the matters specified in sub-paragraph 
(6) of this paragraph and may also make rules Hwith like approval] regulating— 

(a) the formation of subordinate local Councils or Boards and their procedure 
and ihe conduct of their business ; and 

98. Subs, by the .'\ssam Keorgarii- 99. Ins. by S. V4 and Fourth Sche- 

saiion (Meghalaya) Act, 1969 (55 of 1969), dule, ibid., (w. e. f. 2-4-1970). 

S 74 and Fourth Schedule, for “such 1. Ins. by S. 74 and Fourth Schedule 

Councils” (w. e. f. 2-4-1970). ibid., (w. c, f. 2-4-1970). 
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(by generalJy all matters relating to the transaction of business pertaining to the 
administration of the district or region» as the case may be : 

Provided that until rules are made by the District or the Regional unHay thia 

sub-paragraph the rules made by the Governor unde r sub-paragraph (6) of this paragraph 
shall have effect in respect of elections to, the officers and staff of, and the b^ocedure and 
the conduct of business in, each such Council. 

* • • « « 

3. Powers of the District Councils and R^ioaal Councils to make laws.—<1) The 
Regional Councils for an autonomous region in respect of all areas within such region and 
the District Council for an autonomous district in respect of all areas within the district except 
those which are under the authority of Regional Councils, if any, within the district shall 
have power to make laws with respect to— 

(o) the allotment, occupation or use, or the setting apart, of land, other than any 
land which is a reserved forest, for the purposes of agriculture or grazing or 
for residential or other non-agriculturai purposes or for any other purpose 
likely to promote the interests of the inhabitants of any village or town : 

Provided that nothing in such laws shall prevent the compulsory acquisition of any 
land, whether occupied or unoccupied, for public purpose *[by the Govern¬ 
ment of the State concerned] in accordance with the law for the time being in 
force authorising such acquisition ; 

(by the management of any forest not being a reserved forest ; 

(c) the use of any canal or water-course for the purpose of agriculture ; 

(dy the regulation of the practice of Jhum or other forms of shifting cultivation ; 

(e) the establishment of village or town committees or councils and their powers ; 

(/) any other matter relating to village or town administration, including village 
or town police and public health and sanitation ; 

(gy the appointment or succession of Chiefs or Headmen ; 

(hy the inheritance of property ; 

*[(/) marriage and divorce ;] 

Oy social customs. 

(2) In this paragraph, a ‘^reserved forest’* means any area which is a reserved forest 
under the Assam Forest Regulation, 1891, or under any other law for the time being in force 
in the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith to the Governor 
and, until assented to by him, shall have no effect. 

4. Admlnistr-ation of justice in autonomous di^icts and autonomous regions.—(1) The 
Regional Council' for an autonomous region in respect of areas within such region and the 
District Council for an autonomous district in respect of areas within the district other than 
those which are under the authority of the Regional Councils, if any, within the district may 
constitute village councils or courts for the trial of suits and cases between the parties all of 
whom belong to Scheduled Tribes within such areas, other than suits and cases to which the 


2. Second proviso omitted by S. 74 

and Fourth Schedule, Assam Reorganisation 
(Meghalaya) Act, 1969 (55 of 1969) 

(w. e. f. 2-4-1970). 

3. Sub%. by the North Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 


S. 71(0 and Eighth Schedule, for certain 
words (w. c. f. 21-1-1972). 

4. Subs, by the Assam Reorganisa¬ 
tion (Meghalaya) Act, 1969 (55 of 1969), 
S. 74 and Fourth Schedule, for cl. (0 
(w. c. f. 2-4-1970). 
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provisions of sub-paragraph (1) of Paragraph 5 of this Schedule apply, to the excision of 
any court in the State, and may appoint suitable persons to be members of such villa^ 
councils or presiding oflBccrs of such courts, and may also appoint such officers as naay be 
necessary for the administration of the laws made under Paragraph 3 of this Schedule. 


(2) Notwithstanding anything in this ConstituUon, the Regional oouncu lor an auro- 
nomous region or any court constituted in that behalf by the Regional Council or. if m respec 
of any area within an autonomous district there is no Regional Council the Coun« 

for such district, or any court constituted in that behalf by the District Council, shall s 

the powers of a court of appeal in respect of all suits and c^ toable by a village c^^cil 

or court constituted under sub-paragraph (1) of this paragraph withm “ 

the case may be. other than those to which the provisions of subparagraph (1) of ^ 

of this Schedule apply, and no other court except the High Court and the Supreme ourt 

shall have jurisdiction over such suits or cases. 


(‘i'i The Hiah Court •• • • • shall have and exercise such jurisdiction over the 

suits and cases to which the provisions of sub-paragraph (2) of this paragraph apply as the 
Governor may from time to time by order specUy. 


(4) A Regional Council or District Council, as the case may be. may with tne previous 
approval of the Governor make rules regulating 

[d) the constitution of village councils and courts and the powers to be exercised 
by them under this paragraph ; 

(b) the procedure to be followed by village councils or courts in the trial of suits 
and cases under sub-paragraph (1) of this paragraph ; 

(c) the procedure to be followed by the Regional or District Council or any couri 
constituted by such CouncU in appeals and other proceedings under sub-para¬ 
graph (2) of this paragraph ; 

((f) the enforcement of decisions and orders of such Councils and courts : 

(e) aU other ancillary matters for the carrying out of the provisions of sub-para- 
oraphs (1) and (2) of this paragraph. 


•rtS) On and from such date as the President may. ’[alter consulting the Government 
r.f the State concerned], by notification appoint in this behalf, this para^aph shall have effect 
in relation to such autonomous district or region as may be specified in the notification, as 


(i) in sub-paragraph (1). for the words “between the parties all of whom belong to 
Scheduled Tribes within such areas, other than suits and cases to which the 
provisions of sub-paragraph (1) of Paragraph 5 of this Schedule apply,”, the 
words “not being suits and cases of the nature referred to in sub-paragraph (u 
of Paragraph 5 of this Schedule, which the Governor may specify in this behalf.” 
had been substituted ; 

(li) sub-paragraphs (2) and (3) had been omitted ; 

(Hi) in sub-paragraph (4>— 

(a) for the words “A Regional Council or District CouncU, as the case may be, 
may with the previous approval of the Governor make rules regulating”, 
the words “The Governor may make rules regulating” had been substituted ; 


and 


5 The words “of Assam” omitted 
u., the North-Eastern Areas (Reorganisa- 
hL) Act 1971 (81 of 197!). S. 71 (i) and 

E^^th Schedule (w- - f- 21-1-1972). . 

* 6 Ins. by the Assam Reorganisa¬ 

tion (MeghiUaya) Act. 1969 (55 of 1969), 


S. 74 and Fourth Schedule (w. e. f. 2-4- 
1970). 

7. Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 
S. 71 (t) and Eighth Schedule, for certain 

words (w. c. f. 21-1-1972). 
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(6) for clause (a), Jthe following clause had been subitituted, namely— 

**(<>) the constitution of village councils and courts, the powers to be ex« 
ercised by them under this paragraph and the courts to which appeals 
from the decisions of village councils and courts shall lie ; ** ; 

(c) for clause (c), the following clause had been substitutedy namely— 

*Xc) the transfer of appeals and other proceedings pending before the 
Regional or District Coimcil or any court constituted by such Council 
immediately before the date appointed by the President under sub> 
paragraph (5) ; ” ; and 

((f) in clause (c), for the words, brackets and figures *‘sub-paragraphs (1) and 
(2)*\ the word, brackets and figure “sub-paragraph (1)** had been substi¬ 
tuted.'] 

5. Conferment of powers under the Code of Civil Procedure, 1908, and the Code of 
Criminal Procedure, 1898, on the Regional and District CouncOs and on certain courts and 
officers for the trial of certain suits, cases and offences.—(1) The Governor may, for the trial 
of suits or cases arising out of any law in force in any autonomous district or region being 
a law specified in that behalf by the Governor, or for the trial of offences punishable with 
death, transportation for life, or imprisonment for a term of not less than five years under 
the Indian Penal Code or under any other law for the time being applicable to such district 
or region, confer on the District Council or the Regional Council having authority over such 
district or region or on courts constituted by such District Council or on any officer appointed 
in that behalf by the Governor, such powers under the Code of Civil Procedure, 1908, or, 
as the case may be. the Code of Criminal Procedure. 1898, as he deems appropriate, and 
thereupon the said Council, court or officer shall try the suits, cases or offences in exercise 
of the powers so conferred. 

(2) The Governor may withdraw or modify any of the powers conferred on a District 
Council, Regional Council, court or officer under sub-paragraph (1) of this paragraph. 

(3) Save as expressly provided In this paragraph, the Code of Civil Procedure, 1908, 
and the Code of Criminal Procedure, 1898, shall not apply to the trial of any suits, ca^ or 
offences in an autonomous district or in any autonomous region to which the provisions 

of this paragraph apply. 

»[(4) On and from the date appointed by the President under sub-paragraph (5) of 
paragraph 4 in relation to any autonomous district or autonomous region, nothing con¬ 
tained in this paragraph shall, in its application to that district or region, be deemed to autho¬ 
rise the Governor to confer on the District Council or Regional Council or on courts con¬ 
stituted by the District Council any of the powers referred to in sub-paragraph (1) of this 

paragraph.] 

•{6. Powers of the District Council to establish primary schools, etc.—(1) The District 
Council for an autonomous district may establish, construct, or manage primary schools, 
dispensaries, markets, [cattle pounds,]®* ferries, fisheries, roads, road transport and waterways 
in the district and may, with the previous approval of the Governor, make regulations for 
the regulation and control thereof and, in particular, may prescribe the language and the 
manner in which primary education shall be imparted in the primary schools m the district. 

(2) The Governor may, with the consent of any District Council, entrust either con¬ 
ditionally or unconditionally to that Council or to its officers functions in relation to agri- 


8. Ins. by the Assam Reorganisa¬ 
tion (Meghalaya) Act, 1969 (55 
S. 74 and Fourth Schedule (w. c. t. ^-4- 

by S. 74 and Fourth Sche¬ 


dule, ikid.y for paragraph 6 (w. e. f. 2-4- 
1970). 

9a. Subs, for the words *‘cattle 
ponds** by the Repealing and Amending 
Act, 1974 (56 of 1974). 
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culture, animal husbandry, commuaity projects, co-operative societies, social 
planning or any other matter to which the executive power of the State 


welfare, village 
♦ • extends.] 


7. Dbtrict and Regional Funds.—(1) There shall be constituted for each autonomous 
district, a District Fund and for each autonomous region, a Regional Fund to which shall be 
credited all moneys received respectively by the District Council for that district and the 
Regional CouncU for that region in the course of the administration of such district or region, 
as the case may be, in accordance with the provisions of this Constitution. 

ii[( 2 ) The Governor may make rules for the management of the District Fund, or, 
as the case may be. the Regional Fund and for the procedure to be followed in respect of 
payment of money into the said Fund, the withdrawal of moneys therefrom, the custody of 
moneys therein and any other matter connected with or ancillary to the matters aforesaid. 

(3) The accounts of the District Council or. as the case may be. the Regional Council 
shaU be kept in such form as the Comptroller and Auditor-General of India may. with the 
approval of the President, prescribe. 

(4) The Comptroller and Auditor-General shaU cause the accounts of the District and 
Regional Councils to be audited in such manner as he may think fit. and the reports of the 
Comptroller and Auditor-General relating to such accounts shall be submitted to the 
Governor who shall cause them to be laid before the Council.] 

8 Powers to and collect land revenue and to impose taxes.—(1) The Regional 

rouncil for an autonomous region in respect of all lands within such region and the District 
^uncil for an autonomous district in respect of all lands within the district except those 
which are in the areas under the authority of Regional Councils, if any. within the district, 
all have the power to assess and collect revenue in respect of such lands m accordance with 
the principles for the time being followed ”[by the Government of the State in assessing lands 
for the purpose of land revenue in the State generally]. 

(2) The Regional Council for an autonomous region in respect of areas within such 
r^mon and the District Council for an autonomous district in respect of all areas in the district 

x^Dt those which are under the authority of Regional Councils, if any. within the district, 
tball have power to levy and collect taxes on lands and buildings, and tolls on persons resident 

within such areas. 

(3) The District Council for an autonomous district shall have the power to levy and 
collect all or any of the following taxes withm such dUtrict, that is to say— 

(а) taxes on professions, trades, callings and employments ; 

(б) taxes on animals, vehicles and boats ; 

(c) taxes on the entry of goods into a market for sale therein, and tolls on passengers 
and goods carried in ferries ; and 

{d) taxes for the maintenance of schools, dispensaries or roads. 


( 4 ) A Regional Council or District Council, as the case may be, may make regulations 
to orovide for the levy and collection of any of the taxes specified in sub-paragraphs (2) and 
( 3 ) of this paragraph “[and every such regulation shall be submitted forthwith to the Governor 

and, until assented to by him, shall have no effect]. 


10. The words “of Assam or Mcgha- 
lava, as the case may be”, omitted by the 
North-Eastern Areas (Reorganisation) Act, 

1971 (81 of 1971), S. 7I(i) and Eighth 

Schedule (w. c. f. 21-1-1972). 

11. Suhi. by the Assam Reorganisa¬ 
tion (Meghalaya) Act. 1969 (55 of 1969), 
S 74 and Fourth Schedule for sub-para- 
graph (2) (w. e. f. 2-4-1970). 


12. Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 
S. 71(0 and Eighth Schedule, for certain 
words (w. e. f. 21-1-1972). 

13. Ins. by the Assam Reorganisa¬ 
tion (Meghalaya) Act, 1969 (55 of 1969), 
S. 74 and Fourth Schedule (w. e. f. 2-4- 
1970). 
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9. Licences or leases for the porpose of prospecting fw, or aiiractkMi of^ mlnenls.— 

(1) Such share of the royalties accruing each year from licences or leases for the puipose 
of prosi>ecting for, or the extraction of. minerals granted by ^^the Government of the State] 
in respect of any area within an autonomous district as may be agreed upon between ^^the 
Government of the State] and the District Council of such district shall be made over to that 
District Council. 

(2) If any dilute arises as to the share of such royalties to be made over to a District > 
Council, it shall be referred to the Governor for determination and the amount determined, 
by the Governor in his discretion shall be deemed to be the amount payable imder sub-para* 
graph (1) of this paragraph to the District Council and the decision of the Governor shall 
be final. 

10. Pow^ of District Council to make regulations for the control of money-lending and 
trading by noo-tribals.—(1) The District Council of autonomous district may make regulations 
for the regulation and control of money-lending or trading within the district by persons 
other than Scheduled Tribes resident in the district. 

(2) In particular and without prejudice to the generality of the foregoing power, such 
regulations may— 

id) prescribe that no one except the holder of a licence issued in that behalf shall 
carry on the business of money-lending ; 

(6) prescribe the maximum rate of interest which may be charged or be recovered by 
a money-lender ; 

(c) provide for the maintenance of accounts by money-lenders and for the inspec¬ 
tion of such accounts by officers appointed in that behalf by the District 
Council ; 

id) prescribe that no person who is not a member of the Scheduled Tribes resident 
in the district shall carry on wholesale or retail business in any commodity 
except under a licence issued in that behalf by the District Council : 

Provided that no regulations may be made under this paragraph unless they are passed 
by a majority of not less than three-fourths of the total membership of the District Council : 

Provided further that it shall not be competent under any such regulations to refuw 
the grant of a licence to a money-lender or a trader who has been carrying on business within 
the district since before the time of the making of such regulations. 

(3) All regulations made under this paragraph shall be submitted forthwith to the 
Governor and, until assented to by him, shall have no effect. 

11. Publication of laws, rules and regulations made under the Sriiedule.—^AU laws, 

rules and regulations made under this Schedule by a District Council or a Regional Council 
shall be published forthwith in the Official Gazette of the State and shall on such publication 

have the force of law. 

12. ’^[Application of Acts of Parliament and of the Legislature of the State of Assa m 
to autonomous districts and autonomous regions in the State of Assam.}—(1) Notwithstanding 
anything in this Constitution— 

id) no Act of the ’“[Legislature of the State of Assam] in respect of any of the matters 
specified in paragraph 3 of this Schedule as matters with respect to which a 
^District Council or a Regional Council may make laws, and no Act of the 
’•[Le^slature of the State of Assam] prohibiting or restricting the consumption 


14. Stibs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 
S 7im and Eighth Schedule, for “Govern¬ 
ment of Assam^* (w e. 21-1-1972) 

15. Sttbs. by S. 71(») and Eighth 


Schedule, ibid.^ for the original heading 
(w. e. f. 21-1-1972). 

16. Subs, by S. 71(0 ^d Eighth S<*- 
cdulc, ibid., for “Legislature of the State , 
(w. e. f. 21-1-1972). 
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of any non*diatilled alcoholic liquor shall apply to' any autonomous district 
or autonomous region '’[in that State] unless in either case the District Council 
for such district or having jurisdiction over such region by public notification 
so directs, and the District Coimcil in giving such direction with respect to any 
Act may direct that the Act shall in its application to such district or region or 
any part thereof have effect subject to such exceptions or modifications as it 
thinks fit ; 

ib) the Governor may, by public notification, direct that any Act of Parliament or 
of the ^*MI^eislature of the State of Assam] to which the provisions of clause id) 
of this sub-paragraph do not apply shall not apply to an autonomous district 
or an autonomous region ^^[in that State], or shall apply to such district or 
region or any part thereof subject to such exceptions or modifications as he 
may specify in the notification. 

(2) Any direction given under sub-paragraph (1) of this paragraph may be given so 
as to have retrospective effect. 

**{12-A. Application of Acts of Parliament and of the Legislature of the State of Megha¬ 
laya to autonomous districts and autonomous regions in the State of Meghalaya.—Notwith¬ 
standing anything in this Constitution,— 

(а) if any provisions of a law made by a District or Regional Council in the State of 
Meghalaya with respect to any matter specified in sub-paragraph (1) of para¬ 
graph 3 of this Schedule or if any provision of any regulation made by a District 
Council or a Regional Council in that State under paragraph 8 or paragraph 10 
of this Schedule, is repugnant to any provision of a law made by the Legislature 
of the State of Meghalaya with respect to that matter, then, the law or regu¬ 
lation made by the District Council or, as the case may be, the Regional Council 
whether made before or after the law made by the Legislature of the State of 
Meghalaya, shall, to the extent of repugnancy, be void and the law made by the 
Legislature of the State of Meghalaya shall prevail ; 

(б) the President may, with respect to any Act of Parliament, by notification, direct 
that it shall not apply to an autonomous district or an autonomous region in 
the State of Meghalaya, or shall apply jo such district or region or any part 
thereof subject to such exceptions or modifications as he may specify in the 
notification and any such direction may be given so as to have retrosp>ective 
effect. 

Application of Acts of Parliament and of the Legislature of Che Union terri- 
ory of Mizoram to autonomous districts and autonomous regions in the Union territory of 
Vtizoram.—Notwithstanding anything in this Constitution.— 

ia) if any provision of a law made by a District Council or a Regional Council 
in the Union territory of Mizoram with respect to any matter specified in sub- 
paragraph (1) of paragraph 3 of this Schedule or if any provision of any regu¬ 
lation made by a District Council or a Regional Council in that Union territory 
under paragraph 8 or paragraph 10 of this Schedule, is repugnant to any pro¬ 
vision of a law made by the Legislature of the Union territory of Mizoram with 
respect to that matter then, the law or regulation made by the District Council 
or, as the case may be, the Regional Council, whether made before or after 


16a. Subs, by S. 71(i) and Eighth 
Schedule, North-Eastern Areas (Reorgani¬ 
sation) Act, 1971 (81 of 1971), for “Legis¬ 
lature of the State” (w.e.f. 21-1-1972). 

17. Ins. by S. 71(») and Eighth Sche¬ 
dule, ibid. (w. e. f. 21-1-1972). 

18. Subs, by the North-Eastern Areas 


(Reorganisation) Act, 1971 (81 of 1971), 
S. 71(x) and Eighth Schedule, for the for¬ 
mer paragraph 12-A (w. c. f. 21-1-1972). 

19. Subs, by the Government of Uni¬ 
on Territories (Amendment) Act, 1971 (83 

of 1971), S. 13 (w. e. f. 29-4-1972). 
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the law made by the Legislature of the Union territory of Mizoram, shall, to the 
extent of repugnancy, be void and the law made by the Legislature of the Union 
territory of Mizoram shall prevail ; 

ib) the President may, with respect to any Act of Parliament, by notification, direct 
that it shall not apply to an autonomous district or an autonomous region in the 
Union territory of Mizoram, or shall apply to such district or region or any 
part thereof subject to such exceptions or modifications as he may specify in the 
notification and any such direction may be given so as to have retrospective 
effect.]] 

13. Estimated receipts and expenditure pertaining to autonomous districts to be shown 

separately in the annual financial statement.—The estimated receipt and expenditure pertaining 
to an autonomous district which are to be credited to, or is to be made from, the Consolidated 
Fund of the State * * shall be first placed before the District Council for djceission 

and then after such discussion be shown separately in the annual financial statement of the 
State to be laid before the Legislature of the State under Article 202. 

14. Appointment of Commission to inquire into and report on the administration of 
autonomous districts and autonomous regions.—(1) The Oovemor may at any time appoint a 
Commission to examine and report on any matter specified by him relating to the adminis¬ 
tration of the autonomous districts and autonomous regions in the State, including matters 
specified in clauses (c), (d), (e) and (/) of sub-paragraph (3) of paragraph 1 of this Schedule, 
or may appoint a Commission to inquire into and report from time to time on the adminis¬ 
tration of autonomous districts and autonomous regions in the State generally and in parti¬ 
cular on— 

(o) the provision of educational and medical facilities and communications in such 
districts and regions'; 

{b'y the need for any new or special legislation in respect of such districts and regions ; 
and 

(c) the administration of the laws, rules and regulations made by the District and 
Regional Councils ; 

and define the procedure to be followed by such Commission. 

(2) The report of every such Commission with the recommendations of the Governor 
with respect thereto shall be laid before the Legislature of the State by the Minister concerned 
together with an explanatory memorandum regarding the action proposed to be taken there¬ 
on by *‘[the Government of the State]. 

(3) In allocating the business of the Government of the State among his Ministers the 
Governor may place one of his Ministers specially in charge of the welfare of the autonomous 
districts and autonomous regions in the State. 

15. Annulment or suspension of acts and resolutions of District and R^lonal Councils.— 
f 11 If at any time the Governor is satisfied that an act or resolution of a District or a Regional 
Council is likely to endanger the safety of India *Hor is likely to be prejudicial to public order], 
he may annul or suspend such act or resolution and take such steps as he may consider 

sary (including the suspension of the Council and the assumption to himself of all or any of tne 
powers vested in or exercisable by the CouncU) to prevent the commission or gontmuance 
of such act, or the giving of effect to such resolution. 


20. The words <*of Assam” omitUd b> 
the North-Eastern Areas 

Act, 1971 (81 of 1971), S. 7l((t> and Eig- 
hth Schedule (w. c. 21-1*J972). , 

21. Subs, by S. 71(0 and Eighth 
Schedule, ibid., for ”the Gove iment of 


Assam’* (w. e. f. 21-1-1972). 

22. Im. by the Assam 
tion (Meghalaya) Act, 1969 (55 of 
S. 74 and Fourth Schedule (w. e. f. 2-4- 
1970). 
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(2) Any order made by the Governor under sub-paragraph (1) of this paragraph together 
with the reasons therefor shall be laid before the Legislature of the State as soon as possible 
and the order shall, unless revoked by the Legislature of the State, continue in force for a 
period of twelve months from the date bn which it was so made : 

Provided that if and so often as a resolution approving the continuance in force of such 
order is passed by the Legislature of the State, the order shall unless cancelled by the Governor 
continue in force for a further period of twelve months from the date on which under this 
paragraph it would otherwise have ceased to operate. 

16. DIssoluHon of a District or Regional Council.—”[(I)} The Governor may on the 
recommendation of a Commission appointed under paragraph 14 of this Schedule by public 
notification order the dissolution of a District or a Regional Council, and— 

(а) direct that a fresh general election shall be held immediately for the reconsti¬ 
tution of the Council, or 

(б) subject to the previous approval of the Legislature of the State assume the ad¬ 
ministration of the area under the authority of such Council himself or place 
the administration of such area under the Commission appointed under the said 
paragraph or any other body considered suitable by him for a period not ex¬ 
ceeding twelve months : 

Provided that when an order under clause (a) of this paragraph has been made, the 
Governor may take the action referred to in clause (6) of this paragraph with regard to the 
administration of the area in question pending the reconstitution of the Council on fresh 

general election : 

Provided further that no action shall be taken under clause (A) of this paragraph without 
giving the District or the Regional Council, as the case may be, an opportunity of placing 
its views before the Legislature of the State. 

■<[(2) If at any time the Governor is satisfied that a situation has arisen in which the 
administration of an autonomous district or region cannot be carried on in accordance with 
the provisions of this Schedule, he may, by notification, assume to himself all or any of the 
functions or powers vested in or exercLsabIc by the District Council or. as the case may be. the 
Regional Council and declare that such functions or powers shall be exercisable by such 
person or authority as he may specify in this behalf, for a period not exceeding six months : 

Provided that the Governor may by a further order or orders extend the operation 
of the initial order by a period not exceeding six months on each occasion. 

(^) Every order made under sub-paragraph (2) of this paragraph with the reasons there¬ 
for shall be laid before the Legislature of the State and shall cease to operate at the expiration 
of thirty days from the date on which the State legislature first sits after the issue of the order, 
unless, before the expiry of that period it has been approved by the State Legislature.] 

17 . Exclusion of areas from autonomous districts in forming constituencies in such 

districts._For the purposes of elections to ”[the Legislative Assembly of Assam or Megha¬ 

laya] the Governor may by order declare that any area within an autonomous district »*[in 
the State of Assam or Meghalaya, as the case may be,] shall not form part of any consti¬ 
tuency to fill a seat or seats in the Assembly reserved for any such district but shall form part 


25. Subs, by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), 
S. 71 (t) and Eighth Schedule, for “the 
Legislative Assembly of Assam” (w. c. f. 
21-1-1972). 

26. fns. by S. 71 (i) and Eighth Sche¬ 
dule, ibU., (w. c. f. 21-1-1972). 


23. Paragraph 16 renumbered as 
sub-paragraph (1) thereof by the 
Reorganisation (Meghalaya) Act, 1969 
(55 of 1969), S. 74 and Fourth Schedule 
(w. e. f. 2-4-1970). 

24. Ins. by S. 74 and Fourth Sche¬ 
dule, ibid.p (w. e. f. 2-4-1970). 
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of a constituency to fill a seat or seats in the Assembly not so reserved to be specified in the 
order. 

< 7 * • • • « • • • 

19. Transitional provisions.—(1) As soon as possible after the cn miwenoeme nt of 
this Constitution the Governor shall take steps for the constitution of a District Council 
for each autonomous district in the State under this Schedule and, until a‘ District Council 
is so constituted for an autonomous district, the administration of such district shall be vested 
in the Governor and the following provisions shall apply to the administration of the areas 
within such district instead of the foregoing provisions of this Schedule, namely— 

id) no Act of Parliament or of the Legislature of the State shall apply to any such 
area unless the Governor by public notification so directs : and the Governor 
in giving such a direction with respect to any Act may direct that the Act shall, 
in its application to the area or to any specified part thereof, have effect subject 
to such exceptions or modifications as he thinks fit ; 

(6) the .Governor may make regulations for the peace and good government of 
any such area and any regulations so made may repeal or amend any Act of 
Parliament or of the Legislature of the State or any existing law which is for 
the time being applicable to such area. 

(2) Any direction given by the Governor under clause id) of sub-paragraph (1) of this 
paragraph may be given so as to have retrospective effect. 

(3) All regulations made under clause ib) of sub-paragraph (1) of this paragraph shall 
be submitted forthwith to the President and, until assented to by him, shall have no effect. 

**[20. Tribal areas.—(1) The areas specified in Parts I, II and III of the table below 
shall respectively be the tribal areas within the State of Assam, the State of Meghalaya and 
the Union territory of Mizoram. 

(2) Any reference in the table below to any district shall be construed as a reference 
to the territories comprised within the autonomous district of that name existing immediately 
before the day appointed under clause ib) of Section 2 of the North-Eastern Areas (Reorga¬ 
nisation) Act, 1971 : 

Provided that for the purposes of clauses ie) and if) of sub-paragraph (1) of paragraph 3, 
paragraph 4. paragraph 5. paragraph 6. sub-paragraph (2). clauses (a), ib) and id) of sub-para¬ 
graph (3) and sub-paragraph (4) of paragraph 8 and clause id) of sub-paragraph (2) of para¬ 
graph 10 of this Schedule, no part of the area comprised within the municipality of Shillong 
shall be deemed to be within the United Khasi-Jaintia Hills District. 

TABLE 

Part I 

1. The North Cachar Hills District. 

2. The Mikir Hills District. 

Part II 

1. The United Khasi-Jaintia Hills District. 

2. The Jowai District. 

3. The Garo Hills District. 

27 Paragraph 13 omitted by the North- 28. Subs, by S. 71(*) 

Eastern Areas (Reorganisation) Act, cdulc, ibid., for paragraphs 20 and 2U-A 

1971 (31 of 1971), S. 71(i) and Eighth (w. e. f. 21-1.1972). 

SciicJule (w. e. f. 21-1-1972). 
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Part HI 


( 6 ) 


(c) 


id) 


••[1. The Chakma District. 

2. The Lakher District. 

3. The Pawi District.] 

•®[20-A Dissolution of the Mlzo District Council.—<1) Notwithstanding anything 
in this Schedule, the District Council of the Mizo District existing immediately before the 
prescribed date (hereinafter referred to as the Mizo District Council) shall stand dissolved 

and cease to exist. 

(2) The Administrator of the Union territory of Mizoram may, by one or more orders, 
provide for all or any of the following matters, namely— 

(a) the transfer, in whole or in part, of the assets, rights and liabUities of the Mi^ 
District Council (including the rights and liabilities under any contract made 
by it) to the Union or to any other authority ; 

the substitution of the Union or any other authority for the Mizo District 
Council, or the addition of the Union or any other authonty. as a party to any 
legal proceedings to which the Mizo District Council is a party , 

the transfer or re-employment of any employees of the Mizo District 
to or by the Union or any other authority, the terms ana conditions of service 
applicable to such employees after such transfer or re-employment ; 

the continuance of any laws, made by the Mizo District Council and in force 
immediately before its dissolution, subject to such adaptations and modihc^- 
tions. whether by way of repeal or amendment, as the Admimstrator 
in this behalf. untU such laws are altered, repealed or amended by a competent 

Legislature or other competent authority ; 

such incidental, consequential and supplementary matters as the Administrator 
considers necessary. 

_ , i_ jhi- naraeraoh and in paragraph 20-B of this Schedule, the expression 

. '^^na1r”ln“the daTe on which the Legislative Assembly of the Union territory 
orM^zommls duly constituted under and in accordance-■with the provisions of the Govern- 

ment of Union Territories Act, 1963. 

Autoaomoos regions in the Union territory of Mizoram to be autonomous districts 
and t^sito^y provisions consequent thereto.-(l) Notwithstanding anything m this 

Schedule.- 3^,onomous region existing immediately before the prescribed date in the 

Union territory of Mizoram shall, on and from that date, be an autonomous 
district in that Unlontransitory (hereafter referred to as the corresponding new 
district) and the Administrator thereof may, by one or more orders, direct that 
such consequential amendments as are necessary to give effect to the Provisions 
of this clause shall be made in paragraph 20 of this Schedule (including Part III 
of the table appended to that paragraph) and thereupon the said paragraph 
and the Part III shall be deemed to have been amended accordingly ; 

everv Regional Council of an autonomous region in the Union territory of 
MSram existing immediately before the prescribed date (hereafter referred 


ie) 


ia) 


ib) 



II pagriV. dated the 5th May. 1972 
?h?former®cniry “The Mizo District** 
omitted by the Government ot Union Ter¬ 


ritories (Amendment) Act, 1971 (83 of 

1971), S. 13 (w. e. f. 29-4-1972). 

310. Subs, by the Government ot 
Union Territories (Amendment) Act, 1971 
(83 of 1971), S. 13 for paragraph 20-A 
(w. e. f 29-4-1972). 
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to as the existing RegionaJ Council) shall, on and from that date and until a 
District Council is duly constituted for the corresponding new district, be deemed 
to be the District Council of that district (hereafter referred to as the corres* 
ponding new District Council). 

(2) Every member whether elected or nominated of an existing Regional Council shall 
De deemed to have been elected or, as the case may be, nominated to the corresponding new 
District Council and shall hold office until a District Council is duly constituted for the corres¬ 
ponding new district under this Schedule. 

(3) Until rules are made under sub-paragraph (7) of paragraph 2 and sub-paragraph 

(4) of paragraph 4 of this Schedule by the corresponding new District Council, the rules made 
under the said provisions by the existing Regional Council and in force immediately before the 
prescribed date shall have effect in relation to the corresponding new District Council subject 
to such adaptations and modifications as may be made therein by the Administrator of the 
Union territory of Mizoram. 

(4) The Administrator of the Union territory of Mizoram may, by one or more-orders, 
provide for all or any of the following matters, namely— 

(n) the transfer in whole or in part of the assets, rights and liabilities of the existing 
Regional Council (including the rights and liabilities under any contract made 
by it) to the corresponding new District Council ; 

(b) the substitution of the corresponding new District Council for the existing 
Regional Council as a party to the legal proceedings to which the existing Re¬ 
gional Council is a party ; 

(c) the transfer or re-employment of any employees of the existing Regional Council 
to or by the corresponding new District Council, the terms and conditions of 
service applicable to such employees after such transfer or re-employment ; 

(</) the continuance of any law made by the existing Regional Council and in force 
immediately before the prescribed date, subject to such adaptations and modi¬ 
fications, whether by way of repeal or amendment, as the Administrator may 
make in this behalf until such laws are altered, repealed or amended by a com¬ 
petent Legislature or other competent authority ; 

(e) such incidental, consequential and supplementary matters as the Administrator 
considers necessary. 

20-C. Interpretation.—Subject to any provision made in this behalf, the provisions 
of this Schedule shall, in their application to the Union territory of Mizoram, have effect— 

(1) as if references to the Governor and Government of the State were references 
to the Administrator of the Union territory appointed under Article 239, 
references to State (except in the expression “Government of the State**) were 
references to the Union territory of Mizoram and references to the State Legis¬ 
lature were references to the Legislative Assembly of the Union territory of 
Mizoram ; 

(2) as if— 

(а) in sub-paragraph (5) of paragraph 4. the provision for consultation with the 
Government of the State concerned had been omitted ; 

(б) in sub-paragraph (2) of paragraph 6. for the words **to which the executive 
power of the State extends*’, the words “with respect to which the Legis¬ 
lative Assembly of the Union territory of Miznram has power to make laws* 
had been substituted ; 

(c) in paragraph 13, the words and figures “under Article 202** had been 
omittedJ] ] 
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21. Antcndment of the Schedule.—(1) Parliament may from time to time by law amend 
by way of addition, variation or repeal any of the provisions of this Schedule and, when the 
Schedule is so amended, any reference to this Schedule in this Constitution shall be construed 
as a reference to such Schedule as so amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph shall be deemed 
to be an amendment of this Constitution for the purposes of Article 368. 

SEVENTH SCHEDULE 

[Article 246] 

List 1—UNION LIST 

1. Defence of India and every part thereof including preparation for defence and all 
such acts as may be conducive in times of war to its prosecution and after its termination 
to effective demobilisation.. 

2. Naval, military and air forces ; any other armed forces of the Union. 

*^3. Delimitation of cantonment areas, local self-government in such areas, the cons¬ 
titution and powers within such areas of cantonment authorities and the regulation of house 
accomodation (including the control of rents) in such areas. 

4. Naval, military and air force works. 

5. Arms, firearms, ammunition and explosives. 

6. Atomic energy and mineral resources necessary for its production. 

7. Industries declared by Parliament by law to be necessary for the purpose of defence 
or for the prosecution of war. 

“8. Central Buieau of Intelligence and Investigation. 

Preventive detention for reasons connected with Defence, Foreign Affairs, or the 
security of India ; persons subjected to such detention. 

10. Foreign affairs ; all matters which bring etc Union into relation with any foreign 
country. 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Parlicipaiion in international conferences, associations and other bodies and 
implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign countries and implementing 
of treaties, agreements and conventions with foreign countries. 

15. War and peace. 

16. Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens. 

18. Extradition. 

19. Admission into, and emigration and expulsion from, India ; passports and visas. 

“3. Administration of cantontnents,” 
32. .\'ot applicable to tl»e State of 

Jammu and Kashmir. 


31. In its application to the State of 
Tammu and Kashmir, for Entry 3, the 
following entry shall be namely :— 
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20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high seas or in the air ; offences against 
the law of nations committed on land or the high seas or in the air. 


22. Railways. 

23. Highways declared by or under law made by Parliament to be national high¬ 
ways. 

24. Shipping and navigation on inland waterways, declared by Parliament by law 
to be national waterways, as regards mechanically propelled vessels ; the rule of the road 
on such waterways. 

25. Maritime shipping and navigation, including shipping and navigation on tidal 
waters ; provision of education and training for the mercantUe marine and regulation of 
such education and training provided by States and other agencies. 

26. Lighthouses, including lightships, beacons and other provision for the safety of 
shipping and aircraft. 

27. Ports declared by or under law made by Parliament or existing law to be m^or 
ports, including tneir delimitation, and the constitution and powers of port authorities 

therein. 

28. Port quarantine, including hospitals connected therewith ; seamen’s and marme 
hospitals. 

29. Airways ; aircraft and air navigation ; provision of aerodromes ; regulation and 
organisation of air traffic and of aerodromes ; provision for aeronautical education and 
training and regulation of such education and training provided by States and other agencies. 

30. Carriage of passengers and goods by railway, sea or air. or by national water¬ 
ways in mechanically propelled vessels. 

31. Posts and telegraphs ; telephones ; wireless, broadcasting and other like forms 
of communication. 

32- Property of the Union and the revenue therefrom, but as regards property situated 
in a State subject to legislation by the State, save in so far as Parliament by Jaw 

otherwise provides. ^ 

34 . * • • • • * 


®^34. Courts of wards for the estates of Rulers of Indian States. 

35. Public debt of the Union. 

36. Currency, coinage and legal tender ; foreign exchange. 

37. Foreign loans. 

38. Reserve Bank of India. 


39. 

40. 


Post Office Savings Bank- 

Lotteries organised by the Government of India or the Government of a State. 

. . ^ 


Loiienes -— — 

41 Trade and commerce with foreign countries ; import and export across customs 
frontiers ; definition of customs frontiers. 


— The words and letters "specihed 

n ^AorPrrrBoftheFirst Schedule’’ 

w bv the Constitution (Seventh 
omitted by tnc oq and Sch. 

.-\mendmcnt) Act, 1956, S. 29 and acn. 


34. Entry 33 omitted by S. 26, ibid. 

35. Not applicable to the State of 
Jammu and Kashmir. 
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42. Inter-State trade and commeroe. 

43. Incorporation, regulation and winding up of trading corporations, including bank¬ 
ing, insurance and financial corporations but not including co-operative societies. 

44. Incorporation, regulation and winding up of corporations, whether trading oi 
not, with objects not confined to one State, but not inchiding universities. 

45. Banking. 

46r Bills of exchange, cheques, promissory notes and other like instruments. 

47. Insurance. 

48. Stock exchanges and future markets. 

49. Patents, inventions and designs ; copyright ; trade-marks and merchandise marks. 

50. Establishment of standards of weight and measure. 

51. Establishment of standards of quality for goods to be exported out of India or 
transported from one Stale to another. 

52. Industries, the control of which by the Union is declared by Parliament by law 
to be expedient in the public interest. 

53. Regulation and development of oilfields and mineral oil resources ; petroleum and 
petroleum products ; other liquids and substances declared by Parliament by law to be 
dangerously inflammable. 

54. Regulation of mines and mineral development to the extent to which such regu¬ 
lation and development under the control of the Union is declared by Parliament by law to 
be expedient in the public interest. 

55. Regulation of labour and safety in mines and oilfields. 

56. Regulation and development of inter-State rivers and river valleys to the extent 
to which such regulation and development under the control of the Union is declared by 
Parliament by law to be expedient in the public interest. 

57. Fishing and fisheries beyond territorial waters. 

58 Manufacture, supply and distribution of salt by Union agencies ; regulation and 
control of manufacture, supply and distribution of salt by other agencies. 

59. Cultivation, manufacture, and sale for export, of opium. 

60. Sanctioning of cinematograph films for exhibition. 

61. Industrial disputes concerning Union employees. 

62 The institutions knwon at the commencement of this Constitution as the National 
Library the Indian Museum, the Imperial War Museum, the Victoria Memorial and the 
Indian War Memorial and any other like institution financed by the Government of India 
wholly oi in part and declared by Parliament by law to be an institution of national 

importance. 

63. The institutions known at the commencement of this Constitution as the Benares 
Hindu University, the Aligarh Muslim University, and the =*5a[Dclhi University ; the university 
established in pursuance of Article 371E ;] any other institution declared by Parliament by 
law to be an institution of national importance. 


35a. Subs, for the words ‘^DelhL University” by the Constitution (Thirty-second 
Amendment) Act, 1973, S. 4 (w. e. f. 1-4-74). 
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64. Institutions for scientific or technical education financed by . the Govenunent of 
India wholly or in part and declared by Parliament by law to be institutions of national 
importance. 

65. Union agencies and institutions for— 

id) professional, vocational or technical training, including the training of police 
officers ; or 

ib) the promotion of special studies or research ; or 

(c) scientific or technical assistance in the investigation or detection of crime. 

66. Co-ordination and determination of standards in institutions for higher education 
or research and scientific and technical institutions. 

67. Ancient and historical monuments and records, and archaeological sites and re¬ 
mains, ^*[declared by or under law made by Parliament] to be of national importance. 

68. The Survey of India, the Geological, Botanical, Zoological and Anthropological 
Surveys of India ; Meteorological organisations. 

69. Census. 


70. Union public services ; all-India services ; Union Public Service Commission. 

71. Union pensions, that is to say, pensions payable by the Government of India or 
out of the Consolidated Fund of India. 


^^72. Elections to Parliament, to the Legislatures of States and to the offices of President 
and Vice-President ; the Election Commission. 

73. Salaries and allowances of members of Parliament, the Chairman and Deputy 
Chairman of the Council of States and the Speaker and Deputy Speaker of the House of the 
People. 

74. Powers, privileges and immunities of each House of Parliament and of the members 
and the Committees of each House ; enforcement of attendance of persons for gtying evidence 
or producing documents before committees of Parliament or commissions appointed by 
Parliament. 


Emoluments, allowances, privileges, and rights in respect of leave of absence, 

allowances of the Ministers for the Union ; 
of leave of absence and other conditions of 
ral. 

Audit of the accounts of the Union and of the States. 

organisation, jurisdiction and powers of the Supreme Court (in- 

and the fees taken therein ; persons entitled to practise 


»®l(including vacations)] of the High Courts except 
of High Courts ; persons entitled to practise before 


75. 

of the President and Governors ; salaries and 
the salaries, allowances, and rights in respect 
service of the Comptroller and Auditor-General. 

76. 

77. Constitution, 
eluding contempt of such Court), 
before the Supreme Court. 

78. Constitution and organisation 
provisions as to officers and servants 
the High Courts. 

36. Sabs, by the Constitution (Seventh 
Amendment) .Act, 1956, S. 27, for “de¬ 
clared by Parliament by law**. 

37. In its application to the State of 
Jammu and Kashmir, in Entry 72, the 
reference to the States shall be construed,— 

(a) in relation to appeals to the Sup¬ 
reme Court from any decision or order 
of tlie High Court of the State of Jam¬ 
mu and Kashmir made in an election 


petition whereby an election to cither 
House of the Legislature of that State 
has been called in question, as includ¬ 
ing a reference to the State of Jammu 
and Kashmir; 

(fr) in relation to other matters, as not 
including a reference to that State. 

38. Ins. by the Constitution (Fif¬ 
teenth Amendment) Act, 1963, S. 12 (with 
retrospective effect). 
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Extension of ttie jurisdiction of a High Court to, and exchuion of the jurisdiction 
of a High Court from, any Union territory]. 

80. Extension of the powers and jurisdiction of members of a police force belonging 
to any State to any area outside that State, but not so as to enable the police of one State 
to exercise powers and jurisdiction in any area outside that State without the consent of the 
Government ofthe State in which such area is situated ; extension of the powers and juris¬ 
diction of members of a police force belonging to any State to railway areas outside that 
State. 

"81. Inter-State migration ; intcr-State quarantine. 

82. Taxes on income other than agricultural income. 

83. Duties of customs including export duties. 

84. Duties of excise on tobacco and other goods manufactured or produced in India 
except— 

(a) alcoholic liquors for human consumption ; 

;*) opium. Indian hemp and other narcotic drugs and narcotics ; 

but including medicinal and toilet preparaUoos containing alcohol or any substance included 
in sub-paragraph (6) of this entry. 


85. Corporation tax. 

86. Taxes on the capital value of the assets, exclusive of agricultural land, of indivi¬ 
duals and companies ; taxes on the capital of companies. 

87. Estate duty in respect of property other than agricultural land. 

88. Duties in respect of succession to property other than agricultural land. 

89. Terminal taxes on goods or passengers, carried by railway, sea or air ; taxes on 
railway fares and freights. 

90 Taxes other than stamp duties on transactions in stock exchanges and futures 
markets. 

91 Rates of stamp duty in respect of-bills of exchange, cheques, promissory notes, 
bills of lading, letters of credit, policies of insurance, transfer of shares, debentures, proxies 

and receipts. 

92 Taxes on the sale or purchase of newspapers and on advertisements published 
therein. 

•H92-A Taxes on the sale or purchase of goods other than newspapers, where such 
sale or purchase takes place in the course of inter-Stote trade or commerce.] 

93 Offences against laws with respect to any of the matters in this List. 


94 Inquiries, surveys and statistics for the purpose of any of the matters in this List. 


95 Jurisdiction and powers of all courts, except the Supreme Court, with respect 
to any of the matters in this List ; admiralty jurisdiction. 


39 Subs. by the Constitution 
(Seventh Amendment) Act 1956, S. 29 and 

^ot^a^ppHcable to the State of 


Jammu and Kashmir. 

41 . In its application to the 


State of 


Jammu and Kashmir, in Entry 81, the 
words *‘Intcr-State migration” ; shall be 
omitted. 

42 . Ins. by the Constitution (Sixth 
Amendment) Act, 1956, S. 2. 
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96. Fees in respect of any of the matters in this List, but not including fees taken in 
any Court. 

*®97. Any other matter not enumerated in List II or List III including any tax not men¬ 
tioned in either of those Lists. 

«List n —state list 

1 . Public order (but not including the use of naval, military or air forces or any 
other armed forces of the Union in aid of the civil power). 

2. Police, including railway and village police. 

3. Administration of justice ; constitution and organisation of all courts, except 
the Supreme Court and the High Court ; officers and servants of the High Court ; procedure 
in rent and revenue courts ; fees taken in all courts except the Supreme Court. 

4. Prisons, reformatories, Borstal institutions and other institutions of a like nature, 
and persons detained therein ; arrangements with other States for the use of prisons and 
other institutions. 

5 Local government, that is to say, the constitution and powers of municipal cor¬ 
porations. improvement trusts, district boards, mining settlement authorities and other local 
authorities for the purpose of local self-government or village admmistration. 

6. Public health and sanitation ; hospitals and dispensaries. 

7. Pilgrimages, other than pilgrimages to places outside India. 

8. Intoxicating liquors, that is to say. the production, manufacture, possession, 
transport, purchase and sale of intoxicating liquors. 

9. Relief of the disabled and unemployable. 

10. Burials and burial grounds ; cremations and cremation grounds. 


II. Education including universities, subject to the provisions of Entries 63, 64, 65 
and 66 of List I and Entry 25 of List lU. 

12 Libiaries museums and other similar institutions controlled or financed by the 
state aacitnt and historical monuments and records other than those -tdeclared by or 
under’law made by Parliament] to be of national importance. 


13 Communications, that is to say, roads, bridges, ferries and other means of com¬ 
munication not specified in List I ; municipal tramways ; ropeways, inland waterways and 
traffic thereon subject to the provisions of List I and List III with regard to such waterways . 
vehicles other than mechanically propelled vehicles. 


14. Agriculture, including agricultural educaUon and research, protccUon against 
pests- and prevention of plant diseases. 


43. In its application to the State of 
lammu and Ka.shmir, for Entry 97, the 
following entry shall be subsMuled, n^riy ; 

“97. Prevention of activities 
directed towards disclaiming, question¬ 
ing or disrupting the sovereignty and 
territorial integrity of India or 
about cession of a part of the ternto y 
of India or secession of a part ol the 
territory of India frorn the Union or 
causing Insult to the Indian National 


Flag, the Indian National Anthem and 
this Constitution; taxes on fwei^ 
travel by sea or air, on iidarid air 
travel and on postal articles, inriuding 
money orders, phonograms and tclc- 


® 44 _ Not applicable to the State of 

Jammu and Kashmir. 

45 . Subs, by the Constitution (Seventh 

Amendment) Act, 1956, S, 27, for “declar- 

ed by Parliament by law . 
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15. Preservation, protection and improvement of stock and prevention of animal 
diseases ; veterinary training and practice. 

16. Pounds and the prevention of cattle trespass. 

17. Water, that is to say, water supplies, irrigation and canals, drainage and embank¬ 
ments, water storage and water power subject to the provisions of Entry 56 of List I. 

18. Land, that is to say. rights in or over land, land tenures including the relation of 
landlord and tenant, and the collection of rents ; transfer and alienation of agricultural land ; 
land improvement and agricultural loans ; colonization. 

19. Forests. 

20. Protection of wild animals and birds. 

21. Fisheries. 

22. Courts of wards subject to the provisions of Entry 34 of List I ; encumbered and 
attached estates. 

23. Regulation of mines and mineral development subject to the provisions of List 1 
with respect to regulation and development under the control of the Union. 

24. Industries subject to the provisions of “[Entries 7 and 52] of List 1. 

25. Gas and gas-works. 

26. Trade and commerce within the State subject to the provisions of Entry 33 of 
List .HI. 

27. Production, supply and distribution of goods subject to the provisions of Entry 33 
of List HI. 

28. Markets and fairs. 

29. Weights and measures except establishment of standards. 

30. Money-lending and money-lenders ; relief of agricultural indebtedness. 

31. Inns and inn-keepers. 

32 Incorporation, regulation and winding up of corporations, other than those speci¬ 
fied in List I. and universities ; unincorporated trading, literary, scientific, religious and other 
societies and associations ; co-operative societies, 

33 Theatres and dramatic performances ; cinemas subject to the provisions of Entry 
60 of List I ; sports, entertainments and amusements. 

34. Betting and gambling. 

35 Works, lands and buildings vested in or in the possession of the State. 

47* • • 

37 Elections to the Legislature of the State subject to the provisions of any law made 
by Parliament. 

38. Salaries and allowances of members of the Legislature of the State, of the Speaker 
and Deputy Speaker of the Legislative Assembly and, if there is a Legislative Council, of the 
Chairman and Deputy Chairman thereof. 

46 Subs, by the Constitution (Seventh 47. Entry 36 omitted by the Constitu- 

Amcndmcnt) Act, 1956, S. 28, for “Entry tion (Seventh Amendment) Act, 1956, 

62, 
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39. Powers, privileges and immunities of the Legislative Assembly and of the members 
and the committees thereof, and if there is a Legislative Council, of that Council and of the 
members and the committees thereof ; enforcement of attendance of persons of giving evidence 
or producing documents before committees of the Legislature of the State. 

40. Salaries and allowances of Ministers of the State. 

41. State public services ; State Public Service Commission. 

42. State pensions, that is to say, pensions payable by the State or out of the Con¬ 
solidated Fund of the State. 

43. Public debt of the State. 

44. Treasure trove. 

45. Land revenue, including the assessment and collection of revenue, the maintenance 
of land records, survey for revenue purposes and records of rights, and alienation of revenues. 

46. Taxes on agricultural income. 

47. Duties in respect of succession to agricultural land. 

48. Estate duty in respect of agricultural land. 

49. Taxes on lands and buildings. 

50. Taxes on mineral rights subject to any limitations imposed by Parliament by law 
relating to mineral development. 

51. Duties of excise on the following goods manufactured or produced in the State 
and countervailing duties at the same or lower rates on similar goods manufactured or pro¬ 
duced eslsewhere in India— 

(а) alcoholic liquors for human consumption ; 

(б) opium, Indian hemp and other narcotic drugs and narcotics ; 

but not including medicinal and toilet preparations containing alcohol or any substance 
included in sub-paragraph (b) of this entry. 

52. Taxes on the entry of goods into a local area for consumption, use or sale therein. 

53. Taxes on the consumption or sale of electricity. 

^*[54. Taxes on the sale or purchase of goods other than newspapers, subject to the 
provisions of Entry 92-A of List I.J 

55. Taxes on advertisements other than advertisements published in the newspapers. 

56. Taxes on goods and passengers carried by road or on inland waterways. 

57. Taxes on vehicles, whether mechanically propelled or not, suitable for use on roads, 
including irumcars subject to the provisions of Entry 35 of List III. 

58. Taxes on animals and boats. 

59. Tolls- 

60. Taxes on professions, trades, callings and employments. 

61. Capitation taxes. 

48 Subs by the Constitution (Sixth original Entry 54. 

Amendment) Act, 1956, S. 2. for the 
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62. Taxes on luxuries, including taxes on entertainments, amusements, betting and 
gambling. 

63. Rates of stamp duty in respect of documents other than those specified in the 
provisions of List I with regard to rates of stamp duty. 

64. Offences against laws with respect to any of the matters in this List. 


65. Jurisdiction and powers of all courts, except the Supreme Court, with respect 
to any of the matters in this List. 

66. Fees in respect of any of the matters in this List, but not including fees taken in 
an y court. 

List HI— CONCURRENT LIST 

«•!. Criminal Law, including all matters included in the Indian Penal Code at the com¬ 
mencement of this Constitution but excluding offences against laws with respect to any of the 
matters specified in List I or List II and excluding the use of naval, military or air forces or 
any other armed forces of the Union in aid of the civil power. 

*«2. Criminal procedure, including all matters included in the Code of Criminal Pro¬ 
cedure at the commencement of this Constitution. 

“'3 Preventive detention for reasons connected with the security of a State, the main¬ 
tenance of public order, or the maintenance of suppUcs and services essential to the com¬ 
munity ; persons subjected to such detention. 

4, Removal from one State to another State of prisoners, accused persons and persons 
subjected to preventive detention for reasons specified in Entry 3 of this List. 

•15 Marriage and divorce ; infants and minors ; adpption ; wUls, intestacy and succes¬ 
sion • joint family and partition ; all matters in respect of which parties injudicial proceedings 
were ’immediately before the commencement of this Constitution subject to their personal 

“6. Transfer of property other than agricultural land ; registration of deeds and 
documents. 

•17 Contracts, including partnership, agency, contracts of carriage, and other special 
forms of contracts, but not including contracts relating to agricultural land. 

*‘8. Actionable wrongs. 

• 19 . Bankruptcy and insolvency. 

•*10. Trust and Trustees. 

1 1 . Administrators-gencral and official trustees. 

f*12. Evidence and oaths ; recognition of laws, public acts and records, and judicial 

proceedings. 


49 . In its application to the State of 
Tammu and Kashmir, for Entry 1, the 
following entry shall be substtiut 0 <i, • 

Criminal Law (excluding 

offences against laws with respect to any 
of the matters specified in List I and 
excluding the use of naval.Tjriitary or 
air forces or any other armed forcia of 
the Union in aid of the civil power) m 
so far as such criminal law relates to 
offences against laws with r«pect to 

any of the matters specified in this list. . 

^ In its aoplication to the State ol 
larm^' W KasliSir. for Entry 2, the 
fouling entry shall be subUttuUd, namely; 


“2. Criminal procedure in so far 
as it relates to administration of oaths 
and taking of affidavits by diplomatic 
and consular officers in any foreign 
country.”. 

51. Not applicable to the State of 
Jammu and Kashmir. 

52. In its application to the State of 
Jammu and Kashmir, for Entry 12, the 
following entry shall be substituted^ namely : 

V12. Evidence and oaths in so far 
as they relate to administration of oaths 
and taking of affidavits hy diplomatic 
and consular officers in any foreign 
countary.**. 
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®3i3. Civil procedure, including all matters included in the Code of Civil Procedure at the 
commencement of the Constitution, limitation and arbitration. 

«*14. Contempt of court, but not including contempt of Supreme Court. 

^*15. Vagrancy ; nomadic and migratory tribes. 

16. Lunacy and mental deficiency, including places for the reception or treatment of 
lunatics and mental deficients. 


®^17. Prevention of cruelty to animals. 

18. Adulteration of foodstuffs and other goods. 

19. Drugs and poisons, subject to the provisions of Entry 59 of List I with respect 
to opium. 

®*20. Economic and social planning. 

®*21. Commercial and industrial monopolies, combines and trusts. 

22. Trade unions ; industrial and labour disputes. 

23. Social security and social insurance ; employment and unemployment. 

24. Welfare of labour including conditions of work, provident funds, employers’ 
liability, workmen’s compensation, invalidity and old age pensions and maternity benefits. 

25. Vocational and technical training of labour. 


26. Legal, medical and other professions. 

**27. Relief and rehabilitation of persons displaced from their original place of residence 
by reason of the setting up of the Dominions of India and Pakistan. 

«28. Charities and charitable institutions, charitable and religious endowments and 
religious institutions. 

»29. Prevention of the extension from one State to another of infectious or contagious 
diseases or pests affecting men, animals or plants. 


®*30. Vital statistics including registration of births and deaths. 

“31. Ports other than those declared by or under law made by Parliament or existing 
law to be major ports. 


“32 Shipping and navigation on inland waterways as regards mechanically 
vesselfand t^rufe of the road on such waterways, and the carriage of passengers and goods 
rn niand waterways subject to the provisions of List I with respect to nat.onal waterways. 


[33 Trade and commerce in, and the production, supply and distribution 

^ * F inHiititrv where the control of such industry by the Union 

L d^Tared by ParHament by law to be expedient in the public interest, and 
imported goods of the same kind as such products . 


53. In its application ^ the 
Tammu and Kashmir, for .Entry 13, the 

■following entry shall be as 

Civil procedure in so lar as 

it relates to administration of oaths and 

taking of affidavits by diplomatic and 

consular officers in any foreign coun. 

54. Not applicable to the State of 


Tammu and Kashmir. 

55. In its application to the State of 
Jammu and Kashmir, for Entry 30, the 
following entry shall be substituted, namely : 

*‘30. Vital statistics in so far as 
they relate to births and deaths includ¬ 
ing registration of births and 

56. Subs, by the Constitution (Third 
Amendment) Act, 1952, S, 2. 
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(6) foodstuffs, including edible oilseeds and oils : 

<c) cattle fodder, including oilcakes and other concentrates ; 
{d) raw cotton, whether ginned or unginned, and cotton seed 

(e) raw jute.] 


; and 


34. Price control. 

35. Mechanically propelled vehicles including the principles on which taxes on such 
vehicles are to be levied. 

36. Factories. 

»’37. Boilers. 

»’38. Electricity. 

39. Newspapers, books and printing presses. 

40. Archaeological sites and remains other than those -[declared by or under law 
made by Parliament) to be of national importance. 

»41. Custody, management and disposal of property (including agricultural land) 
declared by law to be evacuee property. 


Acquisition and requisitioning of property.] 


Recovery in a State of claims in respect of taxes and other public demands in¬ 
cluding arr^ of land-revenue and sums recoverable as such arrears, ansmg outs.de that 

State. 

-44. Stamp duties other than duties or fees collected by means of judicial stamps, but 
not including rates of stamp duty, 

-45. inquiries and statistics for the purposes of any of the matters specified .n L.st II 
or List 111. 

46. Jurisdiction and powers of all courts, except the Supreme Court, with respect 
to any of the matters in this List. 

47. Fees in respect of any of the matters in this List, but not including fees taken in 
any court. 

EIGHTH SCHEDULE 

[Articles 344(1) and 351) 


1. 

Assamese. 

2. 

Bengali. 

3. 

Gujarati. 


57, iNot appiiuiiuic w 

Tammu and Kashmir, . - /o •u 

^ 58 by the Constitution (Seventh 

Amendment) Act, 1956, S. 27, for “declar- 
5 uTr^'by^S.* 26 , ibid, for the origi- 

^60. ^ In its application to the 
Tammu and Kashmir, for Entry 42, the 
fXwing entry shall be subsUtuted, namely : 


**42. Acquisition and requisition¬ 
ing of property, so far as regards acquisi¬ 
tion of any properly covered by Entry 
67 of List I or Entry 40 of List HI or 
of any human work of art which has 
artistic or aesthetic value.”. 

61. In its application to the State of 
Jammu and Kashmir, in Entry 45, lor tiie 
words and hgures ‘‘List II vir List HI”, the 
words “this List” shall be substituted. 
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4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Malayalam. 

8. Marathi. 

9. Oriya. 

10. Punjabi. 

11. Sanskrit. 
«[12. Sindhi.] 
«[13.1 Tamil. 
•®[14.) Telugu. 

Urdu. 


««[NINTH SCHEDULE 

[Article 31-B] 

1. The Bihar L^d Reforms Act, 1950 (Bihar Act XXX of 1950). 

2. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act LXVII 

of 1948), 

3. The Bombay Maleki Tenure Abolition Act, 1949 (Bombay Act LXI of 1949). 

4. The Bombay Taluqdari Tenure Abolition Act, 1949 (Bombay Act I*XII of 1949). 

5. The Panch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay Act LXIII 

of 1949). 

6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950). 

7. The Bombay Paragana and Kulkami Watan Abolition Act, 1950 (Bombay Act 
LX of 1950). 

8. The Madhya Pradesh Abolition of Proprietary Rights (Bstates, Mahals, Alienated 
Lands) Act, 1950 (Madhya Pradesh Act I of 1951). 

9. The Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948 (Madras' 
Act XXVI of 1948). 

10. The Madras Estates (Abolition and Conversion into Ryotwari) Amendment Act, 
1950 (Madras Act I of 1950). 


11. The "Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950 (Uttar 
Pradesh Act 1 of 1950). 

12. The Hyderabad (Abolition of Jagirs) Regulation. 1358-F. (No. LXIX of 1358 
Fasli). 

13. The Hyderabad Jagirs (Commutation) Regulation. 1359-F. (No. XXV of 1359 
Fasli). 

®^[14. The Bihar Displaced Persons Rehabilitation (Acquisition of Land) Act, 1950 
(Bihar Act XXXVIU of 1950). 


62. Added by the Constitution 
(Twenty-first Amendment) Act, 1967, S. 2. 

63. Entries 12 to 14 re-numbered by S. 

2, ibid. 


64. Added by the Constitution (First 
Amendment) Act, 1951, S. 14. 

65. Addedhy the Constitution (Fourth 
Amendment) Act, 1955, S. 5. 
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Laitd Acquisition {Rehabilitation of Refugees) Act, 1948 


15. The United Provinces 
(U. P. Act XXVI of 1948). 

16. The Resettlement of Displaced Persons (Land Acquisition) Act. 1948 (Act LX 
of 1948). 

17 Sections 52-A to 52-G of the Insurance Act, 1938 (Act IV of 1938), as inserted 
by 42 oTthe (Amendment) Act. 1950 (Act XLVH of 1950). 

18. The Railway Companies (Emergency Provisions) Act. 1951 (Act LI of 1951). 

19 Chaoter IH-A of the Industries (Development and Regulation) Act. 1951 (Act 
LXV of ^ iLr,ed by Section 13 of the Industries (Development and Regulat.on) 

Amendment Act, 1953 (Act XXVI of 1953). 

20. The West Bengal Land Development and Act. 1948 (West Bengal Act 

XXI of 1948), as amended by West Bengal Act XXTX of 1951.] 

•121. The Andhra Pradesh Ceiling on Agricultural Holdings Act. 1961 (Andhra Pradesh 

Act X of 1961). 

22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultural Lands 
(Validation) Act, 1961 (Andhra Pradesh Act XXI of 1961). 

23 The Andhra Pradesh (Telangana Area) Ijara and Kowli 

Irregular Pattas and Abolition of Concessional Assessment Act. 1961 (Andhra Pradesh Ac 

XXXVI of 1961). 

24 The Assam State Acquisition of Lands ^longing to Religious or Charitable Inst.- 
tution of Public Nature Act. 1959 (Assam Act IX of 1961). 

25 The Bihar Land Reforms (Amendment) Act. 1953 (Bihar Act XX of 1954). 

26 The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
Land) Act. 1961 (Bihar Act XII of 1962) (except Sect.on 28 of th.s Act). 

27. The Bombay Tah.qdari Tenure Abolition (Amendment) Act. 1954 (Bombay Act I 
of 1955). 

28. The Bombay Taluqdari Tenure Abolition (Amendment) Ael. 1957 (Bombay Act 
XVIII of 1958). 

29. The Bombay Inams (Kutch Area) Abolition Act, 1958 (Bombay Act XCVllI 
of 1958). 

30. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Ac. I960 
(Gujarat Act XVI of 1960). 

31. The Gujarat Agricultural Lands Ceiling Act, 1960 (Gujarat Act XXVII ol l'>r,l , 

32. The Sagbara and Mehwassi Estates (Proprietary Rights Abolition, etc.) Regu¬ 
lation. 1962 (Gujarat Regulation I of 1962). 

sr The Guiarat Surviving Alienations Abolition Act. 1963 (Gujarat Act XXXIII 
of 1963). this Act relates to an alienation referred to ,n sub-clause (rO o. 

clause (3) of Section 2 thereof. 

34 The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 196. (Maha¬ 
rashtra Act XXVII of 1961). 


66 


Add.d by the Constitution (Seventeenth Amendntm.) Act, 1964. S. 3. 
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35. The Hyderabad Tenancy and Agricultural Lands (Re-enactment, Valklation and 
Further Amen dmen t) Act, 1961 (Maharashtra Act XL V of 1961). 

36. The Hyderabad Tenancy and Agricultural Lands Act, 1950 (Hyderabad Act XXl 
of 1950). 

37. The Jenmikaram Payment (Abolition) Act, 1960 (Kerala Act HI of 1961). 

38. The Kerala Land Tax Act, 1S>61 (Kerala Act XiH of 1961). 

39. The Kerala Land Reforms Act, 1963 (Kerala Act I of 1964). 

40. The Madhya Pradesh Land Revenue Code, 1959 (Madhya Pradesh Act XX of 
1960). 

41. The Madhya Pradesh CeiUng on Agricultural Holdings Act, 1960 (Mhdhya Pradesh 
Act XX of 1960). 

42. The Madras Cidti«iting Tenants Rrotection Act, 1955 (Madras Afct XXV of 
1955a 

43. The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956 (Madras Act 
XXIV of 1956). 

44. The Madras Occupants of Kudi 3 rixvppu (Protection from Bviction) Act, 1961 
(Madras Act XXX^VHI of 1961). 

45. The Madras Public Trusts (Regulation of Administration of Agricultural Lands) 
Act. 1961 (Madras Act LVH of 1961). 

46. The Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 (Madras Act 
LVin of 1961). 

47. The Mysore Tenancy Act, 1952 (Mysore Act XIH of 1932). 

48. The Coorg Tenants Act, 1957 (Mysore Act XIV of 1957). 

49. The Mysore VUlage Offices AboUtion Act, 1961 (Mysore Act XIV of 1961). 

50. The'Hyderabad TooaOcy and Agricultural Lands (Validation) Act, 1961 (Mysore 
Act XXXVI of 1961). 

51. The Mysore Land Reforms Act, 1961 (Mysore Act X of 1962). 

52. The Orissa Land Reforms Act. 1960 (Orissa Act XVI of 1960). 

53. The Orissa Merged Territories (VUlage Offices Abolition) Act, 1963 (Orissa Act X 
of 1963), 

54. The Punjab Security of Land Tenures Act. 1953 (Punjab Act X of 1953). 

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act m of 1955). 

56. The Rajasthan Zamindari and Biswedari AboUtion Act, 1959 (Rajasthan Act 
VIII of 1959). 

57. The Kumaun and Uttarakhand Zamindari Abolition and Land Reforms Act, 
I960 (Uttar Pradfsh Act XVIT of 1960). 

58. The Uttar Pradesh Imposition of Ceiling on Land Holdings Act, i960 (Uttar 
Pradesh Act I of 1961). 

59. The West Bengal Estates Acquisition Act, 1953 (West Bengal Act I of 1954). 

60. The West Bengal Land Reforms Act. 1955 (West Bengal Act X of 1956). 

61. The Delhi Land Reforms Act, 1954 (Delhi Act Vm of 1954). 

62. The Delhi Land Holdings (CeiUngi Act, 1960 (Central Act 24 of 1960). 

63- The Manipur Land Revenue and Land Reforms Act, 1960 (Central Act 33 of 
1960). 
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64. The Tripura Land Revenue and Land Reforms Act, 1960 (Central Act 43 of 
1964.)]"a 

•’[65. The Kerala Land Reforms (Amendment) Act, 1969 (Kerala Act 35 of 1969). 

66. The Kerala Land Reforms (Amendment) Act, 1971 (Kerala Act 25 of 1971).] 

••[67. The Andhra Pradesh Land Reforms (Ceiling on Agricultural Holdings) Act, 
1973 (Andhra Pradesh Act 1 of 1973). 

68. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
Land) (Amendment) Act, 1972 (Bihar Act I of 1973). 

69: The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus 
Land) (Amendment) Act, 1973 (Bihar Act IX of 1973). 

70. The Bihar Land Reforms (Amendment) Act, 1972 (Bihar Act V of 1972). 

71. The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1972 (Gujarat Act 2 
of 1974). 

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 of 1972). 

73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Himachal Pradesh 
Act 19 of 1973). 

74. The Kerala Land Reforms (Amendment) Act, 1972 (Kerala Act 17 of 1972). 

75. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1972 
(Madhya Pradesh Act 12 of 1974). 

76. The Madhya Pradesh Ceiling on Agricultural Holdings (Second Amendment) 
Act, 1972 (Madhya Pradesh Act 13 of 1974). 

77. The Mysore Land Reforms (Amendment) Act, 1973 (Karnataka Act 1 ol 1974). 

78. The Punjab Land Reforms Act, 1972 (Punjab Act 10 of 1973). 

79. The Rajasthan Imposition of Ceiling on Agricultural Holdings Act, 1973 (Rajasthan 
Act 11 of 1973). 

80. The Gudalor Janmam Estates(AboIition and Conversion into Ryotwari) Act, 
1969 (Tamil Nadu Act 24 of 1969). 

81. The West Bengal Land Reforms (Amendment) Act, 1972 (West Bengal Act 
XU of 1972). 

82. The West Bengal Estates Acquisition (Amendment) Act, 1964 (West Bengal 
Act XXU of 1964). 

83. The West Bengal Estates Acquisition (Second Amendment) Act, 1973 (West 
Bengal Act XXXIII of 1973).) 

[£xptorta/w/i.—Any acquisition made under the Rajasthan Tenancy Act, 1955 (Rajasthan 
Act in of 1955), in contravention of the second proviso to clause (1) of Article 3!-A shall, 
to the extent of the contravention, be void.)*® 


66m. in its application to the State of 
Jammu and Kashmir, the following entries 

shall be added: . ^ l • 

*‘65. The Jammu and Kashmir 

State Kuth Act (No. I of Svt. 1978). 

66. The Jammu* and Kashmir 

Tenancy Act (No. II of Svt. 1980). 

67. The Jammu and Kashmir 

Alienation of Land Act (No. V of Svt. 

68. The Jammu and Kashmii 

Restitution of Mortgaged Properties 
Act (No. XVI of Svt. 2006). . 

69. The Jammu and Kashmir 

Distressed Debtors Relief Act (No. 


X\'II of Svt. 2006). 

70. The Jammu and Kashmir 
Big Landed Estates Abolition Act (No. 
XVII of Svt. 2007). 

71. Order No. 6-H of 1951, dated 
10th March, 195 I, regarding Resurnp- 
tion of Jagirs and other assignments of 
land revenue, etc.'*, 

67. Ins. by the Constitution (Twenty- 
ninth) Amendment .Act, 1972, S. 2. 

Ins. by the Constitution (Thirty- 
Fourth .Amendment) Act, 1974, S. 2. 

69 Explanation added along with 
entries 21 to 64 by the Constitution (Seven¬ 
teenth Amendment) Act, 1904, S. 23. 






APPENDIX I 

LATEST CONSTITUTION AMENDMENTS 

THE CONSTITUTION (TWENTY-SECOND AMENDMENT) 

ACT, 1969 

[25th September, 1969] 

An Act further to amend the Constitution oj India 
Be it enacted by Parliament in the Twentieth Year of the Republic of India as follows : 

1. This Aci may be called the Constitution (Twenty-second Amendment) Act, 1969. 

2. lo Part X of the Constitution, after Article 244, the following Article shall be 
inserted, namely : 

‘'244A. (1) Notwithstanding anything in this Constitution, Parliament may, 

by law, form within the State of Assam an autonomous State comprising (whether 
wholly or In Part) all or any of the tribal areas specified in Part A of the table ap¬ 
pended to Paragraph 20 of the Sixth Schedule and create therefor— 

(a) a body, whether elected or partly nominated and partly elected, to 
function as a Legislature for the autonomous State, or 

ib) a Council of Ministers, or both with such constitution, powers and 
functions, in each case, as may be specified in the law. 

(2) Any such law as is referred to in clause (1) may, in particular— 

id) specify the matters enumerated in the State List or the Concurrent 
List with respect to which the Legislature of the autonomous State shall have 
power to make laws for the whole or any part thereof, whether to the exclusion 
of (he Legislature of the State of Assam or otherwise ; 

ib) define the matters with respect (o which the executive power of the 
autonomous State shall extend ; 

(c) provide that any tax levied by the State of Assam shall be assigned to 
the autonomous State in so far as the proceeds thereof are attributable to the 
autonomous State ; 

id) provide that any reference to a State in any article of this Constitution 
shall be construed as including a reference to the autonomous State ; and 

ie) make such supplemental, incidental and consequential provisions as 
may be deemed necessary. 

(3) An amendment of any such law as aforesaid in so far as such amendment 
relates to any of the matters specified in sub-clause id) or sub-clause ib) of clause (2) 
shall have no effect unless the amendment is passed in each House of Parliament by 
not less than two-thirds of the members present and voting. 

(4) Any such law as is referred to in this article shall not be deemed to be an 
amendment of this Constitution for the purposes of Article 368 notwithstanding 
that it contains any provision which amends or has the effect of amending this 

Constitution.” 

3. In Article 275 of the Constitution, after clause (1), the following clause shall be 
inserted, namely : 

“(lA) On and from the formation of the autonomous State under Article 
244A,— 
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(/) any sums payable under clause (a) of the second proviso to clause (1) 
shall, if the autonomous State comprises all the tribal areas referred to therein, 
be paid to the autonomous State, and, if the autonomous State comprises only 
some of those tribal areas, be apportioned between the State of Assam, and 
the autonomous State as the President may, by order, specify ; 

(rV) there shall be paid out of the Consolidated Fund of India, as grants- 
in-aid of the revenue of the autonomous State sums, capital and recurring, 
equivalent to the costs of such schemes of development as may be undertaken 
by the autonomous State with the approval of the Government of India for the 
purpose of raising the level of administration of that State to that of the ad¬ 
ministration of the rest of the State of Assam.” 

4. After Article 371A of the Constitution; the following article shall be inserted^ 
namely : 


“37IB. Notwithstanding anything in this Constitution, the President may, 
by order made with respect to the State of Assam, provide for the constitution and 
functions of a committee of the Legislative Assembly of the State consisting of members 
of that Assembly elected from the tribal areas specified in Part A of the table appended 
to Paragraph 20 of the Sixth Schedule and such number of other members of that 
Assembly as may be specified in the order and for modifications to be made in the rules 
of procedure of that Assembly for the constitution and proper functioning of such 
committee.” 


THE CONSTITUTION (TWENTY-THIRD AMENDMENT) 

ACT, 1969 


[23r</ Januaryt 1970] 


An Act further to amend the Constitution of India 


Be it enacted by Parliament in the Twentieth Year of the Republic of India as follows . 

1. Short title.—This Act may be called the Constitution (Twenty-third Amendment) 
Act, 1969. 

2. Amendment of Article 330.—In Article 330 of the Constitution, in sub-clauw (6) 
of clause (1), for the words “except the Scheduled Tribes in the tribal areas of Assarn . me 
words "except the Scheduled Tribes in the tribal areas of Assam and in Nagaland snai 

be substituted. 


3. Amendment of Article 332.-ln Article 332 of the Constitution, in clause (1). for 

the words “except the Scheduled Tribes in the tribal areas of As^ . t^ 
the Scheduled Tribes in the tribal areas of Assam and in Nagaland shall be subs 

4. Amendment of ArHcle 333.-(l) In Article 333 of the Constitution, for the words 

• nominate such number of members of the community to the “Istall 

appropriate", the words “nominate one member of that community to the Assemb y 

be .uibstituted. 

( 2 ) Nothing contained in sub-section (1) shall affect any ^ 

Indian community in the Legislative Assembly of any State existing at the commencemen 

of this Act until the dissolution of that Assembly. 

5. Amendment of Article 334.-In Article 334 of the Constitution, for the words 
■ twenty years”, the words “thirty years” shall be substituted. 
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THE CONSTITUnON (TWENTY-FOURTH AMENDMENT) 

ACT, 1971 

[5th November^ 1971] 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-second Year of the Republic of India as 
follows : 


1. Short title.—This Act may be called the Constitution (Twenty-fourth Amendment) 
Act, 1971. 

1, Amendment of Article 13.—in Article 13 of the Constitution, after clause (3), the 
following clause shall be namely: 

“(4) Nothing in this article shall apply to any amendment of this Constitution 
made under Article 368.” 

3, Amendment of Article 368.—Article 368 of the Constitution shall be re-numbered 
as clause (2) thereof, and— 

(а) for the marginal heading to that article, the following marginal heading shall be 
substituted, namely : 

“Power of Parliament to amend the Constitution and procedure 
therefor.” ; 

(б) before clause (2) as so rc-numbered, the following clause shall be inserted, 
namely ; 

“(I) Notwithstanding anything in this Constitution, Parliament may in 
exercise of its constituent power amend by way of addition, variation or repeal 
any provision of this Constitution in accordance with the procedure laid down 

in this article.” ; 

(c) in clause (2) as so re-numbercd, for the words ‘‘it shall be presented 
to the President for his assent and upon such assent being given to the Bill, . 
the words “it shall be-presented to the President who shall give his assent to the 
Bill and thereupon” shall be substituted ; 

id) after clause (2) as so re-numbered, the following clause shall be inserted, namely: 

“(3) Nothing in Article 13 shall apply to any amendment under this 
article.”. 


THE CONSTITUTION (TWENTY-FIFTH AMENDMENT) 

ACT, 1971 

[20th April. 1972) 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-second Year of the Republic of India as 

1. Short title.—This Act may be called the Constitution (Twenly-lifth Amendment) 
Act, 1971. 

2. Amendment of Article 31.—In Article 31 of the Constitution,— 

(a) for clause (2), the following clausa shall be substituted, namely : 

"(1) No property shall be compulsorily acquired or requisitioned save for 
a public purpose and save by authority of a law which provides for acquisition 
or requisitioning of the property for an amount which may be nxed by such law 
or which may be determined in accordance with such principles and given in 
such manner as may be specified in such law ; and no such law shall be called in 
question in any court on the ground that the amount so fixed or determined 
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is not adequate or that the whole or any part of such amount is to be given 
otherwise than in cash.” ; 

(6) after clause (2A), the following clause shaU be inserted, namely : 

“(2B) Nothing in sub-clause (/) of clause (1) of Article 19 shall affect any 
such law as is referred to in clause (2).** 

3. Insertion of new Article 31C.—After Article 3IB of the Constitution, the following 
article shall be inserted, namely : 

“31C. Saving oj laws giving effect to certain directive principles. —Notwithstanding 
anything contained in Article 13, no law giving effect to the policy of the State towards 
securing the principles specified in clause (fr) or clause (c) of Article 39 shall be deemed 
to be void on the ground that it is inconsistent with, or takes away or abridges any of 
the rights conferred by Article 14, Article 19 or Article 31 ; and no law containing a 
declaration that it is for giving effect to such policy shall be called in question in any 
court on the ground that it does not give effect to such policy : 

Provided that where such law is made by the Legislature of a State, the provisions 
of this article shall not apply thereto unless such law having been reserved for the con¬ 
sideration of the President has received his assent.” 


THE CONSTITUTION (TWENTY-SIXTH AMENDMENT) 

ACT, 1971 

[28//i December, 1971] 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-second year of the Republic of India as 
follows : 

1. Short title.—This Act may be called the Constitution (Twenty-sixth Amendment) 
Act. 1971. 

2. Omission of Articles 291 and 362. —Articles 291 and 362 of the Constitution shall 
be omitted. 

3. Insertion of new Article 363A.—After Article 363 of the ConsUtution, the foUowing 
article shall be inserted, namely : 

‘‘363A. Recognition granted to Rulers of Indian States to cease and privy purses 
to be —Notwithstanding anything in this Constitution or in any law for the 

time being in force— 

(a) the Prince. Chief or other person who. at any time before the commence¬ 
ment of the Constitution (Twenty-sixth Amendment) Act, 1971, was re¬ 
cognised by the President as the Ruler of an Indian State or ^ny pers^ 
who, at any time before such commencement, was recognised by e 
President as the successor of such Ruler shall, on and from sue 
inencement, cease to be recognised as such Ruler or the successor o su 

Ruler ; 

ih) on and from the commencement of the Constitution ^nd^ob- 

ment) Act. 1971. privy purse is abolished and all 

ligations in respect of privy purse are extinguished and accordin^y 
Ruler or, as the case may be. the successor of such Ruler, referred 
clause («) or any other person shall not be paid any sum as privy p 

4. Amendment of Article 366.— In Article 366 of the Constitution, for clause (22), 

the following clause shall be substituted, namely : . t. #• ihe 

the Prince, Chief or other person who, at any time before 


“(22) ‘Ruler’ means 
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commencement of the Constitution (Twenty-sixth Amendment) Act. 1971, was re¬ 
cognised by the President as the Ruler of an Indian State or any person who, at any time 
before such commencement, was recognised by the President as the successor of such 

Ruler 

THE CONSTITUTION (TWENTY-SEVENTH AMENDMENT) 

ACT, 1971 

{30//I December^ 19711 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-second Year of the Republic ot India as 
follows : 

1. Short title and commencement.—This Act may be called the Constitution (Twenty- 
seventh Amendment) Act, 1971. 

(2) This section and Section 3 shall come into force at once and the remaining pro¬ 
visions of this Act shall come into force on such date, being a date not earlier than the day 
appointed under clause (6) of Section 2 of the North-Eastern Areas (Reorganisation) Act, 
1971, as the Central Government may, by notification in the Official Gazette^ appoint. 

2. Amendment of Article 239A.—In Article 239A of the Constitution, in clause (1). 
for the words “Goa, Daman and Diu, and Pondicherry'*, the words “Goa, Daman and Dm. 
Pondicherry and Mizoram” shall be substituted. 

3. Insertion of new Article 239B.—After Article 239A of the Constitution, the follow¬ 
ing article shall be inserted, namely : 

“239B. Power of administrator to promulgate Ordinances during recess of Legist 

lature _(1) If at any time, except when the Legislature of a Union territory referred to 

in clause (1) of Article 239A is in session, the administrator thereof is satisfied that 
circumstances exist which render it necessary for him to take immediate action, he may 
promulgate such Ordinances as the circumstances appear to him to require : 

Provided that no such Ordinance shall be promulgated by the administrator e.\ccpl 
after obtaining instructions from the President in that behalf ; 

Provided further that whenever the said Legislature is dissolved, or its iunctioiiing 
remains suspended on account of any action taken under any such law as is refei rcd 
to in clause (1) of Article 239A, the administrator shall not promulgate any Ordinance 
during the period of such dissolution or suspension. 

(2) An Ordinance promulgated under this article in pursuance of instructions lioiu 
the President shall be deemed to be an Act of the Legislature of the Union territory 
which has been duly enacted after complying with the provisions in that behalf con¬ 
tained in any such law as is referred lo in clause (1) of Article 239A, but every such 

Ordinance— 

(a> shall be laid before the Legislature of the Union territory and shall cease 
to operate at the expiration of six weeks from the reassembly of the Legis¬ 
lature or if, before the expiration of that period, a resolution disapproving 
it is passed by the Legislature, upon the passing of the resolution ; and 

(6) may be withdrawn at any time by the administrator after obtaining inslruv- 
lions from the President in that behalf. 

(3) If and so far as an Ordinance under this article makes any provision which 
would not be valid if enacted in an Act of the Legislature of the Union territory made 
after complying with the provisions in that behalf contained in any such law as is re¬ 
ferred to in clause (1) of Article 239A. it shall be void.” 
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4. Amendment of Article 240. —In Article 240 of the Constitution,— 

(d) in clause (1),— 

(i) after entry (e), the following entries shall be inserted, namely ; 

“(/) Mizoram ; 

(s') Arunachal Pradesh ; 

(<V) In the proviso, for the words **Union territory of Goa, Daman and Diu or 
Pondicherry”, the words “Union territory of Goa, Daman and Diu, Pondi¬ 
cherry or Mizoram” shall be substituted ; 

(m) after the proviso as so amended, the following further proviso shall be 
inserted, namely : 

“Provided further that whenever the body functioning as a Legislature 
for the Union territory of Goa, Daman and Diu, Pondicherry or Mizoram 
is dissolved, or the functioning of that body as such Legislature remains 
suspended on account of any action taken under any such law as is referred 
to in clause (1) of Article 239A, the President may, during the period of 
such dissolution or suspension, make regulations for the peace, progress 
and good government of that Union territory.** ; 

(£>) in clause (2), for the words “any existing law**, the words “any other law’* shall 

be substituted, 

5. Insertion of new Article 371C.—After Article 371B of the Constitution, the follow¬ 
ing article shall be inserted, namely : 

“371C. Special provision with respect to the State of Manipur. —(1) Notwith¬ 
standing anything in this Constitution, the President may, by order made with respect 
to the State of Manipur, provide for the constitution and functions of a committee 
of the Legislative Assembly of the State consisting of members of that Assembly elected 
from the Hill Areas of that State, for the modifications to be made in the rules of busi¬ 
ness of the Government and in the rules of procedure of the Legislative Assembly of 
the State and for any special responsibility of the Governor in order to secure the proper 
functioning of such a committee. 

(2) The Governor shall annually, or whenever so required by the President, make 
a report to the President regarding the administration of the Hill Areas in the State 
of Manipur and the executive power of the Union shall extend to the giving of directions 
to the State as to the administration of the said areas. 

Explanation. —In this article, the expression ‘Hill Areas* means such areas as the 
President may, by order, declare to be Hill Areas.” 


THE CONSIITUTION (TWENTY-EIGHTH AMENDMENT) 

ACT, 1972 


127/A August, 1972] 


An Act further to amend the Constitution of India 


Be it enacted by Parliament in the Twenty-third Year of the Republic of India 
as follows : 

1. Short title and commencement.—(1) This Act may be called the Constitution 
(Twenty-eighth Ajnendment) Act, 1972. 

(2) It shall come into force on such date* as the Central Government may, by notification 

in the Official Gazette, appoint. 

-- 


•W.e.f. 29-8-1972. 
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2. Insertion of new Article 312A,—After Article 312 of the Constitution, the follow¬ 
ing article shall be inserted, namely : 

“312A. Power of Parliament to vary or revoke conditions of service of officers 
of certain services. —(1) Parliament may by law— 

(a^ vary or revoke, whether prospectively or retrospectively, the conditions of 
service as respects remuneration, leave and pension and the rights as respects 
disciplinary matters of persons who, having been appointed by the Secre¬ 
tary of State or Secretary of State-in-CouncU to a civil service of the Crown 
in India before the commencement of this Constitution, continue on and 
after the commencement of the Constitution (Twenty-eighth Amendment) 
Act, 1972, to serve under the Government of India or of a State in any 
service or post ; 

(6) vary or revoke, whether prospectively or retrospectively, the conditions 
of service as respects pension of persons who, having been appointed by 
the Secretary of State or Secretary of State-in-Council to a civil service of 
the Crown in India before the commencement of this Constitution, retired 
or otherwise ceased to be in service at any time before the commencement 
of the Constitution (Twenty-eighth Amendment) Act, 1972 : 

Provided that in the case of any such person who is holding or has held the Office 
of the Chief Justice or other Judge of the Supreme Court or a High Court, the Comp¬ 
troller and Auditor-General of India the Chairman or other member of the Union or a 
State Public Service Commission or the Chief Election Commissioner, nothing in sub¬ 
clause (a) or sub-clause (6) shall be construed as empowering Parliament to vary or 
revoke, after his appointment to such post, the conditions of his service to -his dis¬ 
advantage except in so far as such conditions of service are applicable to him by reason 
of his being a person appointed by the Secretary of State or Secretary of State-in-Council 
to a civil service of the Crown in India. 

(2) Except to the extent provided for by Parliament by law under this article, 
nothing in this article shall affect the power of any legislature or other authority under 
any other provision of this Constitution to regulate the conditions of service of persons 

referred to in clause (1). 

(3) Neither the Supreme Court nor any other court shall have jurisdiction in— 

(а) any dispute arising out of any provision of, or any endorsement on, any 
covenant, agreement or other similar instrument which was entered into 
or executed by any person referred to in clause (1), or arising out of any 
letter issued to such person, in relation to his appointment to any civil 
service of the Crown in India or his continuance in service under the 
Government of the Dominion of India or a Province thereof ; 

(б) any dispute in respect of any right, liability or obligation under Article 314 
as originally enacted. 

(4) The provisions of this article shall have effect notwithstanding anything in 
Article 314 as originally enacted or in any other provisions of this Constitution.” 

3 Omission of Article 314.—Article 314 of the Constitution shall be omitted. 


THE CONSTITUTION (TWENTY-NINTH AMENDMENT) 

ACT, 1972 


\9th June, 1972 ) 


An Act farther to amend the Constitution of India 
Be it enacted by Parliament in the Twenty-third Year of the Republic of India 
follows : 

1 Short title.—This Act may be called the Constitution (Twenty-ninth Amendment) 
Act, 1972. 
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2. Ameadment of Ninth Schedule.—In the Ninth Schedule to the Constitution, after 
Entry 64 and before the Explanation^ the following entries shall be inserted^ namely : 

4 

“65. The Kerala Land Reforms (Amendment) Act, 1969 (Kerala Act 35 of 
1969). 

66. The Kerala Land Reforms (Amendment) Act, 1971 (Kerala Act 25 of 

1970.” 

THE CONSTITUTION (THIRTIETH AMENDMENT) 

ACT, 1972 

\22nd February. 1973] 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Twenty-third Year of the Republic of India as 
follows : 

1. Short title and commencement.—(1) This Act may be called . the Constitution 
(Thirtieth Amendment) Act, 1972. 

(2) It shall come into force on such date* as the Central Government may, by notiheation 
in the OHicial Gazette^ appoint. 

2. Amendment of Article 133.—In Article 133 of the Constitution for clause (1), the 
following clause shall be substituted, namely : 

“(1) An appeal shall lie to the Supreme Court from any Judgment, decree or 
tinal order in a civil proceeding of a High Court in the territory of India if the High 
Court certifies— 

(a) that the case involves a substantial question of law of general importance ; 
and 

(fr) that in the opinion of the High Court the said question needs to be decided 
by the Supreme Court.” 

3. Special provision as to pending proceedings, etc.—(1) Nothing in this Act shall 
alfect— 


(a) any appeal under sub-clause (a) or sub-clause (6) or sub-clausc (c) of clause 
(1) of Article 133 of the Constitution which immediately before the commence¬ 
ment of this Act was pending before the Supreme Court ; or 

(b) any appeal preferred on or after the commencement of this Act against any 
Judgment, decree or final order in a civil proceeding of a High Court by virtue 
of a certificate given by the High Court before the commencement of this Act 
under sub-clause (a) or sub-clause (6) or sub-clause (c) of clause (1) of Article 
133 ; 

and every such appeal may be heard and disposea of or, as the case may be, entertained, 
heard and disposed of by the Supreme Court as if this Act had not been passed. 

(2) Subject to the provisions of sub-section (1), no appeal shall lie to the Supreme Court 
under clause (1) of Article 133 of the Constitution from any Judgment, decree or final order 
arising out of a suit or other civil proceeding which was instituted or commenced in any court 
before the commencement of this Act unless such appeal satisfies the provisions of that clause 
as amended by this Act. 


•W.e.f. 27-2-1973. 


APPENDIX I 


653 


(THIRTY- 
ACT, 1973 


[nth October, 1973] 


An Act further to amend the Constitution of India 


Be it enacted by Parliament in the Twenty-fourth Year of the Republic of India as 
follows : 

1. Short title.—This Act may be called the Constitution (Thirty-first Amendment) 
Act, 1973. 

2. Amendment of Article 81.— In Article 81 of the Constitution.— 

(o> in clause (1),— 

(i) in sub-clause (a), for the words ”five hundred members**, the words "five 
hundred and twenty-five members’* shall be substituted ; and 

(i7) in sub-clause (6), for the words “twenty-five members’*, the words "twenty 
members’* shall be substituted ; 

(6) in clause (2). after sub-clause (A), the following proviso shall be weened, 
namely : 

"Provided that the provisions of sub-clause (o) of this clause shall not be 
applicable for the purpose of allotment of seats in the House of the 
any State so long as the population of the Slate does not exceed six millions. . 


3. Amendment of Article 330.-(l) In Article 330 of the Constitution,- 

(o) 


in sub-clause (6) of clause (1). for the words “except the Scheduled Trit^ in the 
I^bal arL of Assam and in Nagaland, and”, the followmg shall be subsmured. 

namely : 

"except the Scheduled Tribes— 

(i) in the tribal areas of Assam 
(//) in Nagaland ; 

(HO in Meghalaya ; 

(<V) in Arunachal Pradesh ; and 
(v) in Mizoram ; and** ; 

(A) after clause (2). the following clause shall be inserted, namely ; 

"(3) Notwithstanding anything contained in clause (2), the number of 
seats reserved in the House of the People for the Scheduled Tribes in the auto¬ 
nomous districts of Assam shall bear to the total number of ^ats allott^ to that 
Slate a proportion not less than the population of the Scheduled Tribes in the 
said autonomous districts bears to ihe total population of the State. . 

m The amendment made to Article 330 of the Constitution by sub section (1) shall 
not affect any representation in the House of the People until the dissolution of the House 
of the People existing at the commencement of this Act. 

4 Amendment of Article 332.—(1) In Article 332 of the Constitution, in clause (1). 
for the words "except the Scheduled Tribes in the Tribal areas of Assam and in Nagalarid , 
the words "except the Scheduled Tribes in the Tribal areas of Assam, in Nagaland and m 

Meghalaya’* shall be substituted. 
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(2) The amendmeDt made to Article 332 of the Constitution by sub-section (1) shall 
not aifect any representation in the Legislative Assembly of the State of Meghalaya until 
the dissolution of that Legislative Assembly existing at the CQmmencement of this Act. 


THE CONSTITUTION (THIRTY-SECOND AMENDMENT) 

ACT, 1973 


An Act further to amend the Constitution of India 


[2rd May, 1974] 


Be it raacted by Parliament in the Twenty-fourth Year of the Republic of India as 
follows : 

rp 

1. Short title and comm^icement.—(1) This Act may be called the Constitution (Thirty- 
second Amendment) Act, 1973. 


(2) It shall come into force on such date* as the Central Government may, by notification 
in the Official Gazette, appoint. 

2. Ameodmeot of Article 371.—Clause (1) of Article 371 of the Constitution shall be 
omitted, and in the marginal heading to that Article, the words “Andhra Pradesh", shall be 
omitted. 


3. Insertion of new Articles 371D and 371E.—After Article 371C of the Constitution, 
the following Articles sl»all be inserted, namely : 


“371D. Special provisions with respect to the State of Andhra Pradesh.—(I) The 
President may by order made with respect to the State of Andhra Pradesh provide, 
having regard to the requirements of the State as a whole, for equitable opportunities and 
facilities for the people belonging to difierent parts of the State, in the matter of public 
employment and in the matter of education and different provisions may be made for 
various parts of the State. 


(2) An order made under clause (1) may, in particular,— 

(а) require the State Oovemment to organise any class or classes of posts in 
a civil service of, or any class or classes of civil posts under the State into different 
local cadres for different parts of the State and allot in accordance with such 
principles and procedure os may be specified in the order the persons holding 
such posts to the local cadres so organised ; 

(б) specify any part or parts of the State which shall be regarded as the 


local area— 

(/) for direct recruitment to posts in any local cadre (whether 
organised in pqfsuance of an order under this article or constituted other¬ 
wise) under the State Government ; 

(/.’) for direct recruitment to posts in any cadre under any local 
authority within the State ; and 

{I/O for the purposes of admission to any University within the State 
or to any other educational institution which is subject to the control of 
the State Government ; 

(c) speeffy the extent to which, the manner in which and the conditions 
subject to which, preference or reservation shall be given or made 

(/) in the matter of direct recruitment to posts in any such ^dre 
referred to in sub-clause (A) as may be specified in this behalf in the order , 

(/O in the matter of admission to any such University or 
educational institution referred to in sub-clause (b) as may be speci 
in this behalf in the order. 


•W.e.f. 1-7-1974. 
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CO or in favour of candidates who have raided or studied for any period specihed 
in Che order in the local area in respect of such cadre. University or other educa< 
tional institution, as the case may be. 

(3) The President may, by order, provide for the constitution of an Administrative 
Tribunal for the State of Andhra Pradesh to exercise such jurisdiction, powers and 
authority [including any jurisdiction, power and authority which immediately before 
the commencement of the Constitution (Thirty-second Amendment) Act, 1973, was 
exercisable by any court (other than the Supreme Court) or by any tribunal or other 
authority] as may be 8peci6ed in the order with respect to the following matters, 

namely :— 

(o) appointment, allotment or promotion to such class or classes of posts 
in any civil service of the State, or to such class or classes of civil posts under the 
control of any local authority within the State, as may be specified in the order ; 

(6) seniority of persons appointed, allotted or promoted to such class or 
classes of posts in any civil service of the State, or to such class or classes of civil 
posts under the State, or to such class or classes of posts under the control of any 
local authority within the State, as may be specified in the order ; 

(c) such other conditions of service of persons appointed, allotted or pro¬ 
moted to such class or classes of posts in any civil service of the State or to such 
class or classes of civil posts under the State or to such class or classes of posts 
under the control of any local authority within the State, as may be specified in 

the order. 

(4) An order made under clause (3) may— 

(n) authorise the Administrative Tribunal to receive representations for 
the redress of grievances relating to any matter within its jurisdiction as the 
President may specify in the order and to make such orders thereon as the Ad¬ 
ministrative Tribunal deems fit ; 

(6) contain such provisions with respect to the powers and authorities and 
procedure of the Administrative Tribunal (including provisions with respect to 
the powers of the Administrative Tribunal to punish for contempt of itself) as 
the President may deem necessary ; 

(c) provide for the transfer to the Administrative Tribunal of such classes 
of proceedings, being proceedings relating to matters within its jurisdiction and 
pending before any court (other than the Supreme Court) or rribunal or other 
authority immediately before the commencement of such order, as may be specified 
in the order ; 

{d) contain such supplemental, incidental and consequential provisions 
(including provisions as to fees and as to limitation, evidence or for the appli¬ 
cation of any law for the lime being in force subject to any exceptions or modi¬ 
fications) as the President may deem necessary. 

(5) The order of the Administrative Tribunal finally disposing of any case shall 
become effective upon its confirmation by the State Government or on the expiry of 
three months from the dale on which the order is made, whichever is earlier : 

Provided that the State Government may by special order made in writing and 
for reasons to be specified therein, modify or annul any order of the Administrative 
Tribunal before it becomes effective and in such a case, the order of the Administrative 
Tribunal shall have effect only in such modified form or be of no effect, as the case 
may be. 

(6) Every special order made by the State Government under the proviso to clause 
(5) shall be laid, as soon as may be after it is made, before both Houses of the State 
Legislature. 
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(7) The High Court for the State shall not have any powers of.sup»mtmdeiice 
over the Administrative Tribunal and no court (other than the Supreme Court) or 
tribunal shall exercise any jurisdiction, power or authority in respect of any matter 
subject to the jurisdiction, power or authority of, or in relation to, the Administrative 
Tribunal. 

(8) If the President is satisfied that the continued existence of the Administrative 
Tribunal is not necessary, the President may by order abolish the Administrative Tri¬ 
bunal and make such provisions in such order as he may deem fit for the transfer and 
disposal of cases pending before the Tribunal immediately before such abolition. 

(9) Notwithstanding any judgment, decree or order of any' court, tribunal or 
other authority,— 

(а) no appointment, posting, promotion or transfer of any person— 

(i) made before the 1st day of November, 1956, to any post under 
the Government of, or any local authority within, the State of Hyderabad 
as it existed before that date ; or 

(if) made before the commencement of the Constitution (Thirty- 
second Amendment) Act, 1973, to any post under the Government of, or 
any local or other authority within, the State of Andhra Pradesh ; and 

(б) no action taken or thing done by or before any penon referred to in 

sub-clause (it), 

shall be deemed to be illegal or void or ever to have become illegal or void merely on 
the ground that the appointment, posting, promotion or transfer of such person was 
not made in accordance with any law, then in force, providing for any requirement as 
to residence within the State of Hyderabad or, as the case may be, within any part of 
the State of Andhra Pradesh, in respect of such appointment, posting, promotion or 
transfer. 

(10) The provisions of this article and of any order made by the President there¬ 
under shall have effect notwithstanding anything in any other provision of this Consti¬ 
tution or in any other law for the time being in force. 

371E. Establishment of Central University in Andhra Pradesh.—Parliament may 
by law provide for the establishment of a University in the State of Andhra Pradesh.** 

4. Amendment of Seventh Schedule.—In the Seventh Schedule to the Constitution, 
in List I, in Entry 63, for the words “Delhi University, and“, the words, figures and letter 
“Delhi University ; the University established in pursuance of Article 371 shall 
be substituted. 


THE CONSTITUTION (THIRTV-THIRD AMENDMENT) 

ACT, 1974 


il9/h May, 1974] 


An Act further to amend the Constitution of India 
Be it enacted by Parliament in the Twenty-fifth Year of the Republic of India as 
follows : 

1. Short title.—^This Act may be called the Constitution (Thirty-third Amendment) 
Act, 1974. 

* % 

2. Amendment of Article 101.—In Article 101 of the Constitution, in clause (3),— 

(1) for sub-clause (6), the following sub-clause shall be substituted, namely ; 

“(b) resigns his seat by writing under his hand addressed to the Chairman 
or the Speaker, as the case may be, and his resignation is accepted by the Chairman 
or the Speaker, as the case may be.** 
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(2) the following proviso shall be inserted at the end, namely : 

“Provided that in the case of any resignation referred to in sub-clause (A), 
if from information received or otherwise and after making such inquiry as he 
thinks fit, the Chairman or the Speaker, as the case may be. is satisfied that such 
resignation is not voluntary or genuine, he shall not accept such resignation.” 

Amendment of Article 190.—In Article 190 of the Constitution, in clause (3)— 

(1) for sub-clause (6). the following sub-clause shall be substituted^ namely : 

“(A) resigns his seat by writing under his hand addressed to the Speaker 
or the Chairman, as the case may be, and his resignation is accepted by the Speaker 
or the Chairman, as the case may be.** 

(2) the following proviso shall be inserted at the end, namely : 

“Provided that in the case of any resignation referred to in sub-clause (A), 
if from information received or otherwise and after making such inquiry as he 
thinks fit. the Speaker or the Chairman, as the case may be. is satisfied that such 
resignation is not voluntary or genuine, he shall not accept such resignation. 


THE CONSTITUTION (THIRTY-FOURTH 

ACT, 1974 


AMENDMENT) 

t7/A Septembert 1974] 


An Act further to amend the Constitution of India. 

Be it eoacted by Parliament in the Twenty-fifth Year of the Republic of India as 
ollows : 

1 Short title.—This Act may be called the Constitution (Thirty-fourth Amendment) 
Act. 1974. 

2 Amendmeot of Ninth Schedule.—In the Ninth Schedule to the Constitution, after 
Entry 66 and before the Explanation, the following entries shall be inserted, namely ; 

“67. The Andhra Pradesh Land Reforms (Ceiling on Agricultural Holdings) 
Act, 1973 (Andhra Pradesh Act 1 of 1973). 

68. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus Land) (Amendment) Act, 1972 (Bihar Act I of 1973). 

69. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus Land) (Amendment) Act, 1973 (Bihar Act IX of 1973). 

70. The Bihar Land Reforms (Amendment) Act. 1972 (Bihar Act V of 1972). 
71 The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1972 (Gujarat 

Act 2 of 1974). 

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 of 

1972). 

73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Himachal 
Pradesh Act 19 of 1973). 

74. The Kerala Land Reforms (Amendment) Act, 1972 (Kerala Act 17 of 

1972). 

75 The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 
1972 (Madhya Pradesh Act 12 of 1974). 

76. The Madhya Pradesh Ceiling on Agricultural Holdings (Second Amend¬ 
ment) Act. 1972 (Madhya Pradesh Act 13 of 1974). 

77 The Mysore Land Reforms (Amendment) Act, 1973 (Karnataka Act 1 of 


1974). 
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78. The Punjab Land Reforms Act, 1972 (Punjab ^ct 10 of 1-973). 

79. The Rajasthan Imposition of Ceiling on Agricultural Holdings Act, 1973 
(Rajasthan Act 11 of 1973). 

80. The Gudalur Janmam Estates'(Abolition and Conversion into Ryotwari) 
Act, 1969 (Tamil Nadu Act 24 of 1969). 

81. The West Bengal Land Reforms (Amendment) Act, X912, (West Bengal 


Act XII of 1972). 

82. The West Bengal Estates Acquisition (Amendment) Act, 1964 (West Bengal 
Act XXII of 1964). 


83. The West Bengal Estates Acquisition (Second Amendment) Act, 1973 
(West Bengal Act XXXIII of 1973).” 


THE CONSTITUTION (THIRTY-FIFTH AMENDMENT) 

ACT, 1974 


(22m/ February, 19751 

An Act further to amend the Constitution of India to give effect to the wishes of the people 
of Sikkim for strengthening Indt>‘Sikkim co-operation and inter-relationship 

Be it enacted by Parliament in the Twenty-fifth Year of the Republic of India as 
follows : 

1. Short title and Commencement.—(I) This Act may be called the Constitution 
(Thirty-fifth Amendment) Act, 1974. 

(2) It shall come into force* on such date as the Central Government may, by notifica¬ 
tion in the Official Gazette, appoint. 

2. Insertion of new Article 2A.—After Article 2 of the Constitution, the following 
Article shall be inserted, namely : 

“2A. Sikkim to be associated with the Union.—Sikkim, which comprises the 

territories specified in the Tenth Schedule, shall be associated with the Union on the 

terms and conditions set out in that Schedule.”. 

3. Amendment of Article 80.—In Article 80 of the Constitution, in clause (1), for the 
words “The Council of States”, the words and figure “Subject to the provisions of paragraph 4 
of the Tenth Schedule, the Council of States” shall be substituted. 

4. Amendment of Article 81.—In Article 81 of the Constitution, in clause (1), for the 
words and figures “Subject to the provisions of Article 331”, the words and figures “Subjwt 
to the provisions of Article 331 and paragraph 4 of the Tenth Schedule” shall be substituted. 

5. Addition of Tenth Schedule.—After the Ninth Schedule to the Constitution, the 
following Schedule shall be added, namely : 

“Tenth Schedule 

[Articles 2A, 80(1) and 81(1)1 

Part A 


TCRRITORIES OF SIKKIM 

1. Sikkim.—Sikkim comprises the following territories, namely : 

The territories which, immediately before the coming into force of the Govern 
ment of Sikkim Act. 1974, were comprised in Sikkim. 


•W.e.f. 1-3-1975. 
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Parc B 

TERMS AND CONDITIONS OF ASSOCLATION OF SIKKIM WITH THti UNION 

2. Responsibilities of the Goveniment of India.—(1) The Government of India— 

(a) shall be solely responsible for the defence and territorial integrity of Sikkim 
and for the conduct and regulation of the external relations of Sikkim, whether political, 
economic or financial ; 

(^) shall have the exclusive right of constructing, maintaining and regulating 
the use of railways, aerodromes, landing grounds and air navigation facilities, posts, 
telegraphs, telephones and wireless installations in Sikkim ; 

(c) shall be responsible for securing the economic and social development of 
Sikkim and for ensuring good administration and for the maintenance of communal 
harmony therein ; 

id) shall be responsible for providing facilities for students from Sikkim in insti¬ 
tutions for higher learning in India and for the employment of people from Sikkim 
in the public services of India, (including the All-India Services), at par with these avail¬ 
able to citizens of India ; 

ie) shall be responsible for providing facilities for the participation and repre¬ 
sentation of the people of Sikkim in the political institutions of India. 

(2) The provisions contained in this paragraph shall not be enforceable by any couit. 

3. Exercise of certain powers by the Presideot.—^Thc President may, by general or 
special order, provide— 

(a) for the inclusion of the planned development of Sikkim within the ambit of 
the planning authority of India while that authority is preparing plans-for the economic 
and social development of India, and for appropriately associating officials from Sikkim 
in such work ; 

ib) for the exercise of all or any of the powers vested or sought to be vested in 
the Government of India in or in relation to Sikkim under the Government of Sikkim 
Act, 1974. 

4. Representation in Parliament.—Notwithstanding anything in this Constitution— 

(a) there shalJ be allotted to Sikkim one seat in the Council of States and one 
seat in the House of the People ; 

ib) the representative of Sikkim in the Council of States shall be elected by the 
members of the Sikkim Assembly ; 

(c) the representative of Sikkim in the House of the People shall be chosen by 
direct election, and for this purpose, the whole of Sikkim shall form one parliamentary 
constituency to be called the parliamentary constituency for Sikkim : 

Provided that the representative of Sikkim in the House of the People in existence 
at the commencement of the Constitution (Thirty-fifth Amendment) Act. 1974, shall 
be elected by the members of the Sikkim Assembly ; 

id) there shall be one general electoral roU for the parliamentary constituency 
for Sikkim and every person whose name ia for the time being entered in the electoral 
roll of any constituency under the Government of Sikkim Act, 1974, shall be entitled 
to be registered in the general electoral roll for the parliamentary constituency for 
Sikkim ; 

(e) a person shall not be qualified to be the representative of Sikkim in the Council 
of Slates or the House of the People unless be is also qualified to be chosen to fill a seat 
in the Sikkim Assembly and in the case of any such representative— 

(/) clause ia) of Article 84 shall apply as if the words '*is a citizen of India. 

and'* had been omitted therefrom ; 
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(i7) clause (3) of Article 101 shall apply as if sub-clause ia} had been omitted 
therefrom ; 

(m) sub-clause (J) of clause (1) of Article 102 shall apply as if the words 
“is not a citizen of India, or” had been omitted therefrom ; 


(iV) Article 103 shall not apply ; 

(/) every representative of Sikkim in the Council of States or in the House of the 
People shall be deemed to be a member of the Council of States or the House of the 
People, as the case may be, for all the purposes of this Constitution except as respects 
the election of the President or the Vice-President : 


Provided that in the case of any such representative, clause (2) of Article 101 shall 
apply as if for the words “a House of the Legislature of a State , in both the places 
where they occur, and for the words “the Legislature of the State’*, the words the 
Sikkim Assembly” had been substituted ; 

(^) if a representative of Sikkim, being a member of the Council of States or the 
House of the People, becomes subject to any of the disqualifications for being a member 
of the Sikkim Assembly or for being the representative of Sikkim in the Council of 
States or the House of the People, his seat as a member of the Council of States or the 
House of the People, as the case may be, shall thereupon become vacant ; 

{h) if any question arises as to whether a representative of Sikkim, being a memh«r 
of the Council of States or the House of the People, has become subject to any of the 
disqualifications mentioned iri clause {g') of this paragraph, the question shall be re erre 
for the decision of the President and his decision shall be final : 

Provided that before giving any decision on any such question, the President shall 
obtain the opinion of the Election Commission and shall act according to such opmion , 

(i> the superintendence, direction and control of the preparation of the pectoral 
rolls for and the conduct of elections to Parliament under this paragraph of the repre¬ 
sentatives of Sikkim shall be vested in the EiecUon Commission and the provisions or 
clauses (2), (3), (4) and (6) of Article 324 shaU, so far as may be. apply to and in relation 


to-all such elections ; 

(/) Parliament may, subject to the provisions of this paragraph, from lime to 
time by law make provision with respect to all matters relating to, or in connection witn, 
such elections to either House of Parliament ; 

(fe) no such election to either House of Parliament shall be called in 
except by an election petition presented to such authority and in such manner tu may 
be provided for by or under any law made by Parliament. 

Explana,ion.-\x, this paragraph, the expression “the Sikkim Assembly” shall mean 
the Assembly for Sikkim constituted under the Government oi Sikkim Act, 1^^^. 


5. Schedule not to derogate from agreemituts, etc.—The provisions of 
snail be in addition to. and not in derogation of. any other 

authority which the Government of India has or may have m or m relation to Sikkim unde 
any agreement, grant, usage, sufierence or other lawful arrangement. . 


THE CONSrmjriON <THIRTY-SIX amendment) act. 1975 

[l6rA May, 1975) 


An Act further to amend the Constitution of India. 

Be it enacted by Paruament in tne I wenty-sixth Year of the Republic of India 
as follows :— 

1. SJ«wt title and commencemeni.—(1) This Act may be called the Constitution (Thirty- 
sixth Amendment) Act, 1975. 
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(2) It shall be deemed to have come into force on the date"^ on which the Bill for this 
Act [introduced in the House of the I^ple as the Constitution (Thirty<eighth Amendment) 
Bill, 1975], as passed by the House of the People, is passed by the Council of States. 

2. Amendment of First Schedule.—In the First Schedule to the Constitution, under the 
heading “I. THE STATES”, after entry 21, the following entry shall be inserted, 
namely :— 

“22. Sikkim The territories which immediately before the commence¬ 

ment of the Constitution (Thirty-sixth Amendment) 
Act, 1975, were comprised in Sikkim.**. 

3. Insertion of new Article 371F.—After Article 371E of the Constitution, the following 
article shall be inserted, namely :— 

”371F. Special provisions with respect to the State of Sikkim.—Notwithstanding 

anything in this Constitution-— 

(a) the Legislative Assembly of the State of Sikkim shall consist of not less 
than thirty members ; 

(b) as from the date of commencement of the Constitution (Thirty-sixth 
Amendment) Act, 1975 (hereafter in this article referred to as the appointed 
day)— 

(i) the Assembly for Sikkim formed as a result of the elections held 
in Sikkim in April, 1974 with thirty-two members elected in the said elec¬ 
tions (hereinafter referred to as the sitting members) shall be deemed to be 
the Legislative Assembly of the State of Sikkim duly constituted under 
this Constitution ; 

(if) the sitting members shall bd deemed to be the members of the 
Legislative Assembly of the State of Sikkim duly elected under this Consti¬ 
tution ; and 

(///) the said Legislative Assembly of the State of Sikkim shall 
exercise the powers and perform the functions of the Legislative Assembly 
of a State under this Constitution ; 

(c) in the case of the Assembly deemed to be the Legislative Assembly of the 
State of Sikkim under clause (6), the refercQces to the period of five years in clause 
(!) of Article 172 shall be construed as references to a period of four years and 
the said perioil of four years shall be deemed to coramence from the appointed 
day ; 

(d) until other provisions are made by Parliament by law, there shall be 
allotted to the State of Sikkim one seat in the House of the People and the State 
of Sikkim shall form one parliamentary constituency to be called the parliamentary 
constituency for Sikkim ; 

(e) the representative of the State of Sikkim in the House of the People 
in existence on the appointed -day shall be elected by the members of the Legislative 
Assembly of the State of Sikkim ; 

(/) Parliament may, for the purpose of protecting the rights and interests 
of the different sections of the population of Sikkim make provision for the number 
of seats in the Lcgisfaiive Assembly of the State of Sikkim which may be filled 
by candidates belonging to such sections and for the delimitation of the assembly 
constituencies from which candidates belonging to such sections alone may stand 
for election to the Legislative Assembly of the State of Sikkim ; 

(^) the Governor qf Sikkim shall have Special responsibility for peace and 
for an equitable arrangement for ensuring the social and economic advancement 


^Passed by the Council of States on April 26, 1975. 
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of different sections of the population of Sikkim and in the discharge of his special 
responsibility under this clause, the Governor of Sikkim shall, subject to such 
directions as the President may, from time to time, deem fit to issue, act in his 
discretion ; 

(A) all property and assets (whether within or outside the territories com¬ 
prised in the State of Sikkim) which immediately before the appointed day were 
vested in the Government of Sikkim or in any other authority or in any person 
for the purposes of the Government of Sikkim shall, as from the appointed day, 
vest in the Government of the State of Sikkim ; 

(/) the High Court functioning as such immediately before the appointed 
day in the territories comprised in the State of Sikkim shall, on and from the 
appointed day, be deemed to be the High Court for the State of Sikkim ; 

ij) all courts of civil, criminal and revenue jurisdiction, all authorities and 
all oflicers, judicial, executive and ministerial, throughout the territory of the 
State of Sikkim shall continue on and from the appointed day to exercise their 
respective functions subject to the provisions of this Constitution ; 

(A:) all laws in force immediately before the appointed day in the territories 
comprised in the State of Sikkim or any part thereof shall continue to be in force 
therein until amended or repealed by a competent Legislature or other competent 
authority ; 

(/) for the purpose of facilitating the application of any such law as is 
referred to in clause (A:) in relation to the administration of the State of Sikkim 
and for the purpose of bringing the provisions of any such law into accord with 
the provisions of this Constitution, the President may, within two years from the 
appointed day, by order, make such adaptations and modifications of the law, 
whether by way of repeal or amendment, as may be necessary or expedient, and 
thereupon, every such law shall have effect subject to the adaptations and modi¬ 
fications so made, and any such adaptation or modification shall not be questioned 
in any court of law ; 

(m) neither the Supreme Court nor any other court shall have jurisdiction 
in respect of any dispute or other matter arising out of any treaty, agreement, 
engagement or other similar instrument relating to Sikkim which was entered into 
or executed before the appointed day and to which the Government of India or 
any of its predecessor Governments was a party, but nothing in this clause shall 
be construed to derogate from the provisions of Article 143 ; 

(//) the President may, by public notification, extend with such restrictions 
or modifications as he thinks fit to the State of Sikkim any enactment which is 
in force in a State in India at the date of the notification ; 

(n) if any difficulty arises in giving effect to any of the foregoing provisions 
of this article, the President may, by order, do anything (including any adaptation 
or modification of any other article) which appears to him to be necessary for the 
purpose of removing that difficulty : 

Provided that no such order shall be made after the expiry of two years 
from the appointed day ; 

ip) all things done and all actions taken in or in relation to the State of 
Sikkim or the teixitories comprised therein during the period comijiencing on the 
appointed day and ending immediately before the date on which the Constitution 
(Thirty-sixth Amendment) Act, 1975, receives the assent of the President sh^, 
in so far as they are in conformity with the provisions of this Constitution 
as amended by the Constitution (Thirty-sixth Amendment) Act, 1975, be deemed 
for all purposes to have been validly done or taken under this Constitution as so 

amended.”. 
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4. Ameodmeat of Fourth Scliedale.'~*ln the Fourth Schedule to the Constitution^ in 
the Table*— 

(а) after entry 21, the following entry shall be inserted, namely :— 

“22. Sikkim 1” ; 

(б) e^usting entries 22 to 2S shall be renumbered as entries 23 to 26 respectively ; 

(c) for the figures **231’*, the figures “232“ shall be substituted. 

5. Consequential amendments.—^The following consequential amendments shall be 
made in the Constitution, namely :— 

(а) Article 2A shall be omitted ; 

(б) in Article 80, in clause (1), the words and figure ’’Subject to the provisions 

of Paragraph 4 of the Tenth Schedule”, shall be omitted ; 

(c) in Article 81, in clause (1), the words and figure “and Paragraph 4 of the Tenth 

Schedule” shall be omitted ; 

(<f) the Tenth Schedule shall be omitted. 

THE CONSTITUTION (THIRTY-SEVENTH AMENDMENT) ACT, 1975 

{3rd May^ 1975) 

An Act further to amend the Constitution of India. 

Be it enacted by Parliament in the Twenty-sixth Year of the Republic of India as 
follows :— 

1. Short title.—This Act may be called the Constitution (Thirty-Seventh Amendment) 
Act, 1975. 

2. Ameodmeot of Article 239A.—In Article 239A of the Constitution, in clause (1), 
for the words “Pondicherry and Mizoram”, the words “Pondicherry, Mizoram and Arunachal 
Pradesh” shall be substituted. 

3. Ameodment of Article 240.—In Article 240 of the Constitution, in clause (1), in 
both the provisos, for the words “Pondicherry or Mizoram”, the words “Pondicherry, 
Mizoram or Arunachal Pradesh” shall be substituted. 
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SUPPLEMENTARY LEGISLATIVE AC3TS 

Tfffi CONTEftWT OF COURTS ACT, 1971 

(No. 70 OF 1971) 

124/A Decern^, 1971J 

Am Act to defime amd ttmit the power* of certain courts in puntshinp contemprs of 

courts and to regulate their procedure tn relation thereto. 

B« it enacted by P»c«*ment to the Twenty-second Year of the Republic of India 
as follows : 

t jtitrr iWa Mi _(1) This Act may be called the Contempt of Courts Act. 

1971. 

(2) It extends to the whole of India : 

Provided that it »haU not apply to the State of Jammu and Kashmir Mcept to the extent 
to which the provisions of this Act relate to contempt of the Supreme Court. 

t, DeOnltioas.—In this Act. unless the context otherwise requires— 

(a) "contempt of court” means civil contempt or criminal contempt ; 

ih\ -riva contempt*' means wilful disobedience to any judgment* decree, direction, 
order: writ or other procew of a court or wilful breach of an undertaking given to a court ; 

“criminal contempt” means the publication (whether by words, spoken or written, 
or by signs or by visible representation or otherwise) of any matter or the doing of any other 

act whatsoever which— ..... 

(0 scandalises or tends to scandalise, or lowers or tends to lower the authority 

of. any court ; or 

(/i) prejudices, or interferes or tends to interfere with, the due course of any 
judicial proc»^n8 ; oi* 

(//i) interferes or tends to interfere with, or obstrucU or tends to obstruct, the 
administration of justice in any other manner ; 

(d) "High Court” means the High Court for a State or a Union leiritory, and includes 
the court of the Judicial Commissioner in any Union territory. 

t imocent publication and distribution of matter not contempt.—(1) A person shall 
nnt teaunT^contempt of court on the ground that he has published (whether by words 
1 ,^ written or by signs or by visible representations or otherwise) any matter which 
ortends to interftre with or obstructs or tends to obstruct the course of Justice 
• !^nnition with any civil or criminal proceeding at the time of publication, if at that time 
he^rd no reasonable grounds for believing that the proceeding was pending. 

(2'i Notwithstanding anything to the contrary in this Act or any other law for the time 
o Jn f«rc« the Dublication of any such matter as is mentioned in sub-section (1) m con¬ 
ation with any civil or criminal proceeding which is not pending at the time of publication 
shall not be deemed to constitute contempt of court. 

(3^ A person shall not be guilty of contempt of court on the ground that he has distri- 
a publication containing any such matter as is mentioned in sub-section (1) if at the 
time of distribution he had no reasonable grounds for believing that it contained or was likely 
to contain any such matter as aforesaid : 
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Provided that this sub-section shall not apply in respect of the distribution of— 

<i) any publication which is a book of paper printed or published otherwise 
than in conformity with the rules contained in Section 3 of the Press and Registration 
of Books Act, 1867 ; 

(I'O any publication which is a newspaper published otherwise than in con¬ 
formity with the rules contained in Section 5 of the said Act. 

Explanation.—Fox: the purposes of this section, a judicial proceeding— 

(t7) is said to be pending— 

(A) in the case of a civil proceeding, when it is insUtuted by the filing of a plaint 
or otherwise. 

(B) in the case of a criminal proceeding under the Code of Criminal Procedure, 
1898, or any other law— 

(i) where it relates to the commission of an offence, when the charge-sheet 
or chalan if filed, or when the court issues summons or warrant, as the case may 
be, against the accused, and 

(i7) in any other case, when the court takes cognizance of the matter to 
which the proceeding relates, and 

in the case of a civil or criminal proceeding, shall be deemed to continue 
to be pending until it is heard and finally decided, that is to say, in a case where 
an appeal or revision is competent, until the appeal or revision is heard and 
finally decided or, where no appeal or revision is preferred, until the period 
of limitation prescribed for such appeal or revision has expired ; 

(6) what has been heard and finally decided shall not be deemed to be pending merely 
by reason of the fact that proceedings for the execution of the decree, order or sentence passed 
therein are pending. 

4. Fair and accurate report of the judicial proceeding not contempt.—Subject to the 
provision contained in Section 7, a person shall not be guilty of contempt of court for pub¬ 
lishing a fair and accurate report of a judicial nroceeding or any stage thereof. 

5. Fair criticism of judicial act not contempt.—A person shall not be guilty of contemi^ 
of court for publishing any fair comment on the merits of any case which has been hear 

and finally decided. 

6. Complaint against presiding officers of subordinate courts when not contempt.—A 
person shall not be guilty of contempt of court in respect of any statement made by him in 
good faith concerning the presiding officer of any subordinate court to— 

(а) any other subordinate court, or, 

(б) the High Court, 

to which it is subordinate. 

Explanation. —In this section, “subordinate court” means any court subordinate to a 
High Court. 

7. Publication of information relating to proceedings In chambers or in 

. contempt except in certain cases.—(1) Notwithstanding anything contamed in 
person shall not be guilty of contempt of court to publishing a fair and ® 

a judicial proceeding before any court sitting in chambers or in camera except m tne 

cases, that is to say,— 

(a) where the publication is contrary to the provisions of any enactment for t e 
time being in /orce ; 
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(6) where the court, on grounds of public policy or in exercise of any power 
vested in it, expre^Iy prohibits the publication of all information relating^o the pro¬ 
ceeding or of information of the description which is published ; 

(c) where the court sits in chambers or in camera for reasons connected with 
public order or the security of the State, the publication of information relating fo 
those proceedings ; 

(<0 where the information relates to a secret process, discovery or invention 
which is an issue in the proceedings. 

(2) Without prejudice to the provisions contained in sub-section (1), a person shall not 
be guilty of contempt of court for publishing the text of a fair and accurate summary of the 
whole, or any part, of an order made by a court sitting in chambers or in camera. Unless the 
court has expressly prohibited the publication thereof on grounds of public policy, or for 
reasons connected with public order or the security of the State, or on the ground that it 
contains information relating to a secret process, discovery or invention, or in exercise of 
any power vested in it. 

8. Other defesices not affected.—Nothing contained in this Act shall be construed as 
implying that any other defence which would have been a valid defence in any proceeding 
for contempt of court has ceased to be available merely by reason of the provisions of this 
Act. 

9. Act not to imply colargemeot of scope of contempt.—Nothing contained in this Act 
shall be construed as implying that any disobedience, breach, publication or other act is 
punishable as contempt of court which would not be so punishable apart from this Act. 

10. Power of High Court to punish contempts of subordinate courts.—Every High Court 
shall have and exercise the same jurisdiction, powers and authority, in accordance with the 
same procedure and practice, in respect of contempts of courts subordinate to it as it has and 
exercises of contempts of Itself : 

Provided that no High Court shall take cognizance of a contempt alleged to have been 
committed in respect of a court subordinate to it wher such contempt is an offence punish¬ 
able undei the Indian Penal Code. 

11. Power of High Court to try offenc^ committed or offenders found outside Juris- 
dictioit.»A High Court shall have jurisdiction to inquire into or try a contempt of itself or 
of any court subordinate to it. whether the contempt is alleged to have been committed within 
or outside the local limits of its jurisdiction, and whether the person alleged to be guilty of 
contempt is within or outside such limits. 

12. Pauistament for coutempt ot comt.—(1) Save as otherwise expressly provided in this 
Act or in any other law, a contempt of court may be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend to two thousand rup»ees, 
or with both : 

Provided that the accused may be discharged or the punishment awarded may be 
remitted on apology being made to the satisfaction of the court. 

Explanation. —An apology Shall not be rejected merely on the ground that it is qualified 
or conditional if the accused makes it bona fide. 

(2> Notwithstanding anything contained in any law for the time being in force, no 
court shall impose a sentence in excess of that specified in sub-section (I) for any contempt 
either in respect of itself or of a court subordinate to it. 

(3) Notwithstanding anything contained in this section, where a person is found guilty 
of a civil contempt the court if it considers that a fine will not meet the ends of justice and 
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that a sentence of imprisonment is necessary shall instead of sentencing him to simple im¬ 
prisonment, direct that he be detained in a civil prison for such period not-exceeding six 
months as it may think fit. 

(4) Where the person found guilty of contempt of court in respect of any undertaking 
given to a court is a company, every person who, at the time the contempt .was committed, 
was in charge of, and was responsible, to the company for the conduct of the business of the 
company, as well as the company, shall be deemed to be guilty of the contempt and the punish¬ 
ment may be enforced with the leave of the cour by the detention in civil prison of each such 
• person : 

% 

Provided that nothing contained in this sub-section shall render any such person liable 
to such punishment if he proves that the contempt was committed without his knowledge or 
that he exercised all due diligence to prevent its commission. 

(5) Notwithstanding anything contained in sub-section (4), where the contempt of 
court referred to therein has been committed by a company and it is proved that the contempt 
has been committed with the consent or connivance of, or is attributable to any neglect on 
the part of any director, manager, secretary or other officer of the company, such director, 
manager, secretary or other officer shall also be deemed to he guilty of the contempt and the 
punishment may be enforced, with the leave of the court, by the detention in civil prison 
of such director, manager, secretary or other officer. 

Explanation. —For the purpose of sub-sections (4) and (5>— 

(o) “company” means any body corporate and includes a firm or other association 
of individuals ; and 

(b) “director” in relation to a firm means a partner in the firm. 

13. Contempts not punishable in certain cases.—Notwithstanding anything contained 
in any law for the time being in force, no court shall impose a sentence under this Act for 
a contempt of court unless it is satisfied that the contempt is of such a nature' that it sub¬ 
stantially interferes, or tends substantially to interfere with the due course of justice. 

14 . Procedure where contempt is In the face of the Supreme Court or a High Court,— 

(1) When it is alleged, or appears to the Supreme Court or the High Court upon its own view, 
that a person has been guilty of contempt committed in its presence or bearing, the Comt 
may cause such person to be detained in custody, and, at any time before thfe rising of t e , 
Court, on the same day, or as early as possible thereafter, shall— 

(o) cause him to be informed in writing of the contempt with which he is charged , 

(6) afford him an opportunity to make his defence to the charge ; 

(c) after taking such evidence as may be necessary or as may be offered by such person 
and after hearing him, proceed, either forthwith or after adjournment, to determine the matter 
of the charge : and 

(tJ) make such order for the punishment or discharge of such person as may be just. 

(2) Notwithstanding anything contained in sub-section (1), where a person charged wtlx 

contempt under that sub-section applied, whether orally or in writing, to have^he- , 

against him tried by some Judge other than the Judge or Judges in whose presence or hcam^g 
the offence is alleged to have been committed, and the Court is of opinion that-4t'is im¬ 
practicable to do so and that in the interests of proper administration of justice the appli¬ 
cation should be allowed, it shall cause the matter to be placed, together with » 

of the facts of the case, before the Chief Justice for such directions as he may think fit to issue 

as respects the trial thereof. 

(3) Notwithstanding anything contained in any other law, in any trial of a person 
charged with contempt under sub-section (1) which is held, in pursuance of a direction given 
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itwW 9nh •oction (2)» by a Judpe other tbaa ffa* Judge ox Judges in ^vbooe pfceenoe or beariog 
the offence is allied to have been committed, it shall not baoooeSMzy fortheJudeo or Judges 
in whose presence or bearing the offence is alirgod to have beat committed to i^>pcar as a 
witness and the s ta tement placed before the Chief Justice under sub arctioti (2) shall be 
tredeed as evidence in the ease. 


(4) Pending the determination of the charge, the Court mi^ direct that a person barged 
svith contempt under this section shall be detained in such custody as it may. specify : 

Provided that be shall be released on bail, if a bond for snch sum of money as thocmirt 
thinks suldoient is Meouted with or without sureties conditiemed that tbe>per6on charged 
shall attend at the time and place mentioned in the bond and shall continue to so attend until 
otherwise directed by the Court : 

Provided^ farther that the Court may, if it thinks fit, instead of taking bail from such 
person, discharge Mm on bis executing a bond without sureties for his ^ attendance as afore¬ 
said. 

IS. Co^dzance of cximkial conCeii^ la other case e.—(1) In the case of a criminal 
contempt, other a contempt referred to in Section 14. the Supreme Court or the High 
Court may take action on its own motion or on a motion made by— 

(o) the Advocate-General, or 

(6) any other person with the consent in writing of the Advocate-General. 

(2) In the case of any criminal contempt of a subordinate court, the High Court may 
lake action bn a reference made to it by the subordinate court or on a motion made by the 
Advocate-General or in relation to a Union territory, by such Law Officer as the Central 
Government may. by notification in the Official Gazette, specify in this behalf. 

(3) Every motion or reference made under this section shall specify the contempt of 
which the person charged is alleged to be guilty. 

Explanation .— In this section, the expression “Advocate-General” means— 

(a) in relation to the Supreme Court the Attorney-General or the Solicitor-General ; 

(h) in relation to the High Court, the Advocate-General of the State or any of the States 
for which the High Court has been established ; 

(c) in relation to the court of a Judicial Commissioner, such Law Officer as the Central 
Government may, by notification in the Official Gazette, specify in this behalf. 

16 Contempt by judge, magistrate, or other person acting judicially.—(1) Subject 
to the provisions of any law for the time being in force, a judge, magistrate or other person 
acting judicially shall also be liable for contempt of his own co^ or of any other court in 
the same manner as any other individual is liable and the provisions of this Act shall, so far 

as may be. apply accordingly. 

(2) Nothing in this section shall apply to any observations or remarks made by a judge, 
magistrate or other person acting judicially, regarding a subordinate court In an appeal or 
revision pending before such judge, magistrate or other person against the order or judg¬ 
ment of the subordinate court. 

17. Procedure after cognizance.—(1) Notice of every proceeding under Section 15 
shall be*served personally on the person charged, unless the Court for reasons to be recorded 

directs otherwise. 


(2) The notice shall be accompanied— 

(fl) in the case of proceedings commenced on a motion, by a copy of the 
motion as also copies of the affidavits, if any, on which such motion is founded ; and 
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(b') in the case of proceedings commenced on a referent a subordinate court* 

by a copy of the reference. 

(3) The Court may* if it is satisfied that a person charged under Section IS is likely 
to abscond or keep out of the way to avoid service of the notice* order the attachnm^ of 
his property of such value or amount as it may deem reasonable. 

(4) Every attachment under sub^section (3) shall be efifected in the manner provided 
in the Code of Civil Procedure* 1908, for the attachment of property in execution of a decree 
for payment of money, and if, after such attachment* the person charged appears and shows 
to the satisfaction of the Court that he did not abscond or keep out of the way to avoid order 
the release of his property from attachment upon such terms as to costs or otherwise as it may 
think fit. 

(5) Any person charged with contempt under Siection 15 may file an affidavit in support 
of his defence* and the Court may determine the matter of the charge either on the affidavits 
filed or after taking such further evidence as may be necessary, and pass such order as the 
ustice of the case requires. 

18. Hearing of cases of criminal contempt to be by Bwicbes.~>(l) Every case of criminal 
contempt under Section IS shall be heard and determined by a Bench of not less than two 
judges. 

(2) Sub*section (1) shall not apply to the Court of a Judicial Commissioner. 

19. Appeals.—(1) An appeal shall lie as of right from any order or decision of High 
Court in the exercise of its jurisdiction to punish for contempt— 

(а) where the order or decision is that of a single judge to a Bench of not less 

than two Judges of the Court ; 

(б) where the order or decision is that of a Bench* to the Supreme Court ; 

Provided that where the order or decision is that of the Court of the Judicial Commis¬ 
sioner in any Union territory, such appeal shall lie to the Supreme Court. 

(2) Pending any appeal, the appellate Court may order that— 

(a) the execution of the punishment or order appealed against be suspended ; 

(b) if the appellant is in confinement, he be released on bail ; and 

(c) the appeal be heard notwithstanding that the appellant has not purged his 

contempt. 

(3) Where any person aggrieved by any order against which an appeal may be filed 
satisfies the High Court that he intends to prefer an appeal, the High Court may also exer«se 
all or any of the powers conferred by sub-section (2). 

(4) An appeal under sub-section (1) shall be filed— 

(n) in the case of an appeal to a Bench of the High Court, within thirty days ; 

(6) in the case of an appeal to the Supreme Court within sixty days, 
from the date of the order appealed against. 

20. Limitation for actions for contempt.—No court shall initiate any proceedings for 
.contempt, either on its own motion or otherwise, after the expiry of a period of one year from 
the date on which the contempt is alleged to have been committed. 

21. Act not to applj to Nyaya Panchayats or other village courts.—Nothing contained 
in this Act shaU apply in relation to contempt of Nyaya Panchayats or other village courts, 

• by whatever name known, for the administration of justice, established under any law. 
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22. Act to be in addition to, and not in derogation of, other laws reteting to contempt.— 
The provisions of this Act shall be in addition to, and not in derogation of, the provisions 
of any other law relating to contempt of courts. 

23. Pow^ of Supreme Ooort High Courts to nsahe rules.^—The Supreme Court or, 
as the case may be, any High Court, may make rules, not inconsistent with the provisions 
of this Act, providing for any matter relating to its procedure. 

24. Repeal.—The Contempt of Gburts Act, 1952 is hereby repealed. 

THE LACCADIVE, MINICOY AND AMBSDIVI ISLANDS 

(ALTERATION OF NAME) ACT, m3 


(No. 34 OF 1973) 


[26/A August, 1973} 


An Act to alter the name of the Union Territory oj the Laccadive, 

Minicoy and Amindivi Islands. 

Be it enacted by Parliament in the Twenty-fourth Year of the Republic of 
India as follows : 

1. Short tiUe and commencement.—(1) This Act may be caUed the Laccadive, Minicoy 
and Amindivi Islands (Alteration of Name) Act, 1973. 

(2) It shall come into force on such date as the Central Government may. by notifica- 
tion in the Official Gazette, appoint. 

2. DeOnitions.—In this Act, unless the context otherwise requires— 

(a) “appointed day” means the date appointed under sub-secUon (2) of Section 1 for 
the coining into force of this Act ; 

(h) “law” includes any enactment, ordinance, regulation, order, bye-law, rule, scheme, 
notification or other instrument having the force oflaw in the whole or any part of the Union 
territory of the Laccadive, Minicoy and Amindivi Islands. 

3 Alteration of name of the Union territory of the LaccadWe, Minicoy Mid Amindivi 
Islands*.—As from the appointed day, the Union territory of the Laccadive, Minicoy and 
Amindivi Islands shall be knowm as the Union territory of Lakshadweep. 

4 Amendment of Article 240 of the Constitution.—In Article 240 of the C^onstitution. 
in clau’se (1). for entry (6). the foUowing entry shall be substituted, namdy : 


“(A) Lakshadweep 

5 Amcndmwit of First Schedule to the Cooatitutioii.—In the First Schedule to the 
Constiiution. under the heading “n. The Union Territoriea-\ to Enliy 3^for the wor<K 
Laccadive. Minicoy and Amindivi Islands.”, the word “Lakrtiadweep • shall be 

substituted. 


6 Power to adapt tows.— (1) For the purpose of giving effect to tlM alteration of the 
amc of the Union territory of the Laccadive, Minicoy and Amindivi Istoods by Section 3, 
r^Central Government may, before the expiration of one year from the appointed day. 
bv order make such adaptation and modifications of ^y law made before the appointed 
dav whether by way of repeal or amendment as may be necessary or expedient, and there- 
ujron every such law shall have effect subject to the adaptations and modification so made. 


(2) Nothing in sub-section (1) shall be deemed to prevent Parliament or other com¬ 
petent authority from rep^ing or amending any tow adapted or modified by the Central 
Govemment under the said sub-section. 
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7. Power to coiwtnBC laws.—^Notwithstanding that no provision or insufficient pro¬ 
vision has been made under Section 6 for the adaptation of a law made before the appointed 
day* any court* tribunal or authority required or empowered to enforce such law may constriM 
the law in such manner, without affecting the substance* as may be necessary or proper in 
regard to the matter before the court, tribunal or authority. 

8. Legal proceedings.—^Where immediately before the appointed day any legal pro¬ 
ceedings are pending to which the Administrator of the Union territory of the Laccadive, 
Minicoy and Amindivi Islands is a party, or the Union of India represented by the said 
Administrator is a party, then, for the purposes of those proceedings any reference to the 
Administrator of the Union territory of the Laccadive, Minicoy and Amindivi Islands shall 
be construed as a reference to the Administrator of the Union territory of Lakshadweep. 


THE MAINTENANCE OF INTERNAL SECURITY ACT, 1971 

(No. 26 OF 1971) 

i2nd July, 1971J 

An Act to provide for detention in certain cases for the purpose of maintenance 

of internal security and matters connected therewith 

Be it enacted by Parliament in the Twenty-second Year of the Republic of India 
as follows ^ 

Prefactory Note : Statement of Objects and Reasons.—In view of the P*^^**|*^^ 
situation in the country and the developments across the ^rd^, there is need tor i tg 
and effective preventive action in the interest of national security. It is, therefore, co , . 
essential to have powers of preventive detention to deal effectively with treats to ^ ^ 

of India and to the security of India* specially from external sources and »pi<magc . 
of Foreign agents. Since the existing law* available to deal ydth^e situation have no 
found toDc adequate, the Maintenance of Internal Security Oi^nancc, 1971, 
promulgated. It is now proposed to replace the Ordinance by an Act. 

1. Short title and extent.—(1) This Act may be called the Maintenance of Internal 
Securit>' Act, 1971. 

(2) It extends to the whole of India 

'[Provided that every person in respect of whom an order of detention made und^ 
Jammu and Kashmir Preventive Detention Act, 1964 (J & K Act Xlll 

immediately before the commencement of the Defence of India Act, . a not 

to be governed by the provisions of that Act in respect of such detention as if thw c a 
been extended to the State of Jammu and Kashmir.] 

> " 

2. Definitions.—In this Act, unless the context otherwise requires, 

(a) “appropriate Government” means, as respects a detention ord^ 

Central Government or a person detained under such order, the ^ 

ment, and as respects a detention order made by a State 

an officer subordinate to a State Government or as respects a person aeiaineo 
imder- such order, the State Government ; 

“detention order” means an order made under Section 3 ; 

‘foreigner” has the same.meaning as in the Foreigners Act, 1M6 (31 of 1946) , 
state Government”, in relaHon to a Union territory, mean, the adminutrator 

thereof . which is not in force in the State of Mnmu 

any reference in this Act to a law wmeu t to the 

and Kashmir shaU, in relation to that State, ^ construed as 4 reference to the 

corresponding law, if any, in force m that State. 

India Act, 1971 vid* its S. 6(6). 


( 6 ) 

Cc) 

W 

icy 


44 


44 . 
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3. Power to make orders detaiaing certalu pcrsoos.—KO 7*he Central Go\'ernjncnt 
or the State Government may*— 

(o) if satisfied with respect to any person (including a foreigner) that with a view 
to preventing him from acting in any manner prejudicial to— 

(0 the defence of India, the relations of India with foreign powers, or the 
security of India, or 

(/O the security of the State or the maintenance of public order, or 

(ill) the maintenance of supplies and services essential to the community, or 

(6) if satisfied with respect to any foreigner that with a view to regulating his con¬ 
tinued presence in India or with a view to making arrangements for his expul¬ 
sion from India ; 

it is necessary so to do, make an order directing that such person be detained. 


(2) Any of the following officers, namely— 

Co) district magistrates, 

(6) additional district raagfetrates specially empowered in this behalf by the State 
Government, 

(c) the Commissioner of Police for Bombay. Calcutta, Madras or Hyderabad, 
nmay also, if satisfied as provided in sub-section (D), exercise the power conferred by the 
said sub-section. 

(3) When any ordeV is made under this section by an ofiicer mentioned in sub-^ti<m 
f2) he shall forth^th report the fact to the State Government to wmch he is suWdinate 
together ^.h the grounds on which the order has been made and such other part.culam a, 
in^his opinion have a bearing on the matter, and no sUch order shaU rei^n in force 
for more^han twelve days after the making thereof unless m the mtiantime it has been approved 

by the State Government : 

Provided that where under Section 8 the grounds of detenUon communicated by 
the authority making the order afcei five days but not later thfm fifteen days from the date of 
detention, this sub-section shall apply subject to the modification that for the words -wclve 
days”, the words “twenty-two days” shall be suhstinjtfd. 

(4) When any order is made or approved by the State Government under section, 
the State Government shall, within seven days, report the fact to the t^tral Government 
toaether with the grounds on which the order has been made and such other ^iculars as in 
the opinion of the State Government have a bearing on the necessity tor the order. 

4 Execution of detendoo orders.—A detention order may be cxecut^ 
in India in the manner provided for the execution of warrants of arrest under the Code of 

Criminal Procedure, 1898 (5 of 1898). 


t I 


5 Pow w to rcsulste pinc^ ftsd co®dinoti§ oi o w e s 

whom a detenUon order has been made shaU be liable— 

(a) to be detained in such place and under such conditions, including conditions 
as to maintenance, discipline and punishment for breaches of disciplmc, as 
the appropriate Gbverttment may, by general or special orders, specify ; and 

to be removed from one place of deUntioa to another place of detention, whether 
within the same State or in another State, by order of the appropriate Govern¬ 
ment : 


( 6 ) 


2 TTie word, in brackets shaU remain subsHtuUd for the worcU “may, if satisfied as 
provide;! («) (^ 7 ) of (a) of jub-sectioo ( 1 )” during the conUnuation 

m force of Defence of India Act, 1971, tts S. 6 ( 6 ). 



674 


THE CONSTITUTION OF INDIA 


Provided that no order shall be made by a State Gcverhment under clause (6) for the 
removal of a person from one State to another State except with the consent of the Govern¬ 
ment of that other State. 

6. Detention orders not to be invalid or inoperative on certain grounds.—No detention 
order shall be invalid or inoperative merely by reason— 

(а) that the p^^on to be detained thereunder is outside the limits of the territorial 
jurisdiction of the Government or officer making the order* or 

(б) that the place of detention of such person is outside the said limits. 

7. Powers in relation to absconding persons.—(1) If the Central Government or the 
State Government or an officer specified in sub-section (2) of Section 3, as the case may be, 
has reason to believe that a person in respect of whom a detention order has been made has 
absconded or is concealing himself so that the order cannot be executed, that Government 
or officer may— 

(а) make a report in writing of the fact to a President Magistrate or a Magistrate 
of the first class having jurisdiction in the place where the said person ordi¬ 
narily resides ; and thereupon the provisions of Sections 87, 88 and 89 of the 
Code of Criminal Procedure, 1898, (S of 1898), shall apply in respect of the 
said person and his property as if the order directing that he be detained were 
a warrant issued by the Magistrate ; 

(б) by order notified in the Official Gazette direct the said person to appear before 
such officer, at such place and within such period as may be specified In the 
order ; and if the said person fails to comply with such direction he shalJ, unless 
he proves that it was not possible for him to comply therewith and that he had, 
within the period specified in the order, informed the officer mentioned in the 
order of the reason which rendered compliance therewith impossible and of 
his whereabouts, be punishable with imprisonment for a term which may extend 
to one year or with fine or with both. 

(2) Notwithstanding anything contained in the Code of Criminal Procedure, 1898 
(5 of 1898), every offence under clause (b) of sub-section (I) shall be cognizable. 

8. Grounds of order of detentioo to be disclosed to persons affected by the order.-»-fl) 
When a person is detained in pursuance of a detention order, the authority making the order 
shall, as soon as may be, buf ordinarily not later than five days and in exceptional circtnn- 
stances and for reasons to be recorded in writing, not later than fifteen days from the date 
of detention, communicate to him the grounds on which the order has been made and shall 
afford him the earliest opportunity of making a representation against the order to the 
appropriate Government. 

(2> Nothing in sub-section XD shall require the authority tb'disclose facts which it con¬ 
siders to be against the public interest to disclose. 

9. Constitntioii of Advfroiy Boards.—<1) The Central Goi«miMt and each'State 
Government shall,' whenever .necessary, constitute one or more Advisory Boards for the 
purposes of this Act. 

(2) Every such Board shall consist of three persons who are, or h^e bwn, or 

fled to be appointed as. Judges of a High Court, and such persons shall be appom y 
the Central Government or the State Government, as the case may be. 

(3) The appr<H^tc Government shall appoint one of the ^mbers of the Advisory 
Board who is, or has been, a Judge of a Court to be its Chairman, and m the ca^ o 
Union territory the appointment to the Advisory Board, of w 

Che High Court of a State sh>UI be with the previous approval of the State Goveminent 
concerned. 


• » 
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10. Reference to Advisory Boards.—Save as otherwise expressly provided in this Act, 
in every case where a detention order has been made under this Act, the appropriate <^vem-* 
ment shall, wi thin thirty days from the date of detention under the order, place before the 
Advisory Board constituted by it under Section 9 the grounds on which the order has been 
made and the representation, if any, made by the person affected by the order and in case 
where the order has been made by an officer, also the report by such officer under sulvsectioo 
(3) of Section 3. 


11. Procedure of Advisory Boards.—(1) The Advisory Board shall, after considering 
the materials placed before it and. after calling for such further information as it may deem 
necessary from the appropriate Government or from any person called for the purpose 
through the appropriate Government or from the person concerned, and if, in any particular 
case, it considers it essential so to do or if the person concerned desires to be heard, after 
hearing him in person, submit its report to the appropriate Government within ten weeks 
from the date of detention. 


(2) The report of the Advisory Board shall specify in a separate part thcreof-the opinion 
of the Advisory Board as to whether or not there is sufficient cause for the detention of the 

person concerned. 

(3) When there is a difference of opinion among the members forming the Advisory 
Board, the opinion of the majority of such members shall be deemed to be the opinion of 

the Board. 

(4) Nothing in this section shall entitle any person against whom a detention order 
has been made to appear by any legal practitioner in any matter connected with the reference 
to the Advisory Board, and the proceedings of the Advisory Board and its report, excepting 
that part of the report in which the opinion of the Advisory Board is specified, shall be 

confidential. 

12 AcUon upon the report of Advisory Board.—<1) In any case where the Advisoi-y 
Board has reported that there is in its opinion sufficient cause for the detention of a person, 
the appropriate Government may confirm the detention order and continue the detention 
of the person concerned for such period as it thinks fit. 

(2) In any case where the Advisory Board has reported tliat there is in its opinion no 
safficiv*nt cause for the detention of the person concerned, the appropriate Government shall 
revoke tAe detention order and cause the person to be released fortnwith. 

13. Maxioiam period of deteotioa.—The maximum period for which any person may 
be detained in pursuance of any detention order which has been confirmed under Section 12 
shall be twelve months from the date of detention *lor until the expiry of the Defence of India 

Act, 1971. whichever is later] : 

Provided that nothing contained in this section shall affect the power of the appropriate 
Government to revoke or modify the detention order at any earlier time. 


14 Revocation of detention orders.—(1) Without prejudice to the provisions of 
Section 21 of the General Clauses Act. 1897 (10 of 1897), a detention order may, at any time, 

be revoked or modified— 

(fl) notwithstanding that the order has been made by an officer mentioned in sub¬ 
section (2) of Section 3, by the State Government to which that officer is sub¬ 
ordinate or by the Central Government ; 

(b) notwithstanding that the order has been made by a State Government, or by 
the Central Government. 


3. Ins. by the Defence of India Act, 1971, S. 6(6). 
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<2) The ravocaUoa or cxptnr-of « detention order «tnH not bar the toaldny of a fresh 
<|e^tion order under Section 3 agdlnst the same person in any case where fresh fsets have 
arisen after the date of revocation or expiry on which die Central Oovertnnent or a State 
Oovemment or an officer, as the case may be, ia satisfred that sucA an order should 
be made. 

15. Tempcaary release of peesoaa detafned.'—<1X The apfiropriate Oovesnms&C. may, 
at any time, direct that any person detained in pursuance of a detoition order may be rdeased 
for any specified penod either without conditions or upon sudi conditions spedfied in the 
direction as that person accepts, and may, at any time, cancel his rdease. 

(2) In directins the release of any person under sub*sectipn (IX the ^iM'opriate Oovecn> 
orient may require him to enter into a bond with or without sureties for the due observance 
of the conditions specified in the direction. 

(3) Any person released under sub-section (1) shall surrradwr himself at the time and 
place, and to the authority, specified in the order directing his release, or cancelling his rdease, 
as the case may be. 

(4) If any person fails without auificient cause to surrender hinnelf in the mahher speci¬ 
fied in sub-.*;cction (3), he shall be punishable with imprisonment for a term which may extend 
to two years, or with fine, or with both. 

(5) If any person released under sub-section (1) fails to fulfl! any of the conditions 
imposed upon him under the said sub- section or in the bond entered into by him, the bond 
shall be declared to be forfeited and any person bound thereby shall be liable to pay the 

4 

penalty thereof. 

16. Protection of action takes ia good falte.—>-Ko suit or other legal proceeding shall 
lie against the Central Government or a State Government, and no suit, prosecution or other 
legal proceeding shall He against any person, for an 3 rthing in good faith done or int en d e d to 
be done in pursuance of this Act. 

17. Duration of detention in cesrteln cases of forelgiierB.—(1) Notwithstanding any¬ 
thing contained in this Act, any foreigner in resp>ect of whom an order of detention has been 
made under this Act may fae detained without obtaining the opimon of the Advisory Board 
for a period longer than thiee months, but not exceeding two years from the date of his deten¬ 
tion, in any of the following classes of cases or under any of the following circumstances, 

namely;— 

(а) where such foreigner enters or attempts to enter the territory of India or is found 
therein with arms, ammunition or explosives, or 

(б) where such loreigner enters or attempts to enter a notified area or is foMd 
therein in contravention of Section 3 of the Criminal Law Amendment Act. 

1961 (23 of 1961), or 

(c) where such foreigner enters or attempts to enter the local limits or is found 
within the local Umits of such area adjoining the borders of India as may be 
specified in an order made undw^ Section 139 of the Border Security Force Act, 
1968 (47 of 1968), without a valid travel document, or 

(</) where the Central Government has* reason to believe" that such foreigner com¬ 
mits or is Hkely to commit any oflFcnce under the Official Secrets Act, 1923 (19 

on923). 

(2) In the case of any foreigner to whom sub-section (1) applies. Sections 10 to 13 shall 
have effect subiect to the following modifications, namely— 

(c) in Section 10, for the words “shaU, within thirty days’*, the words “may, at 
any time prior to but in no case later than three months before the expiration 

of two years” shall be substituted ; 
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(6) in Section 11,— 

(i) in sub'Section (1), for the words ‘*from the date of detention**, the words 
**froin the date on which reference is made to it** shall be substituted ; 

(iV) in sub-section (2), for the words “detention of the person concerned’*, 
the words **the continued detention of the person concerned** shall be 
substituted ; 

(c) in Section 12, for the words “for the detention** in both the places where they 
occur, the words “for the continued detention** shall be substituted ; 

(d) in Section 13, for the words “twelve months**, the words “tnree years’* shall 
be substituted. 

*[17A. Duration of detention in cases of detention on certain grounds.—(1) Notwith¬ 
standing anything contained in the foregoing provisions of this Act, during the period of 
operation of the Proclamation of Emergency issued on the 3rd day of December, 1971, any 
person (including a foreigner) in respect of whom an order of detention has been made under 
this Act, may be detained without obtaining the opinion of the Advisory Board for a period 
longer than three months, but not exceeding two years from the date of his detention in any 
of the following classes of cases or under any of the following circumstances, namely— 

id) where such person had been detained with a view to preventing him from acting 
in any manner prejudicial to the defence of India, relations of India with foreign 
powers or the security of India ; or 

^b) where such person had been detained with a view to preventing him from acting 
in any manner prejudicial to the security of the Slate or the maintenance of 

public order. 

(2) In the case of any person to whom sub-section (U applies. Sections 10 to 13 shall 
have effect subject to the following modifications namely— 

(a) in Section 10. for the words “shall, within thirty days”, the words "may. at 
any time prior to but in no case later than three months before the expiration 
of two years** shall be substituted ; 

(^) in Section 11,— 

(0 in sub-section (1), for the words “from the date of detention”, the words 
"from the date on which reference is made to it** shall be substituted ; 

(lY) in sub-section (2j, for the words “the detention of the person concerned”, 
the words “the continued detention of the person concerned” shall be 

substituted ; 

(e) in Section 12, for the words “for the detention” in both the places where they 
occur, the words “for the continued detention” shall be substituted , 

(</) in Section 13, for the words “twelve months”, the words ‘three years shall 
be substituted. 

18. Repeal and savings.—(IJ The Maintenance of Internal Security Ordinance. 1971 
(5 of 1971), is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken under the said 
Ordinance shall be deemed to have been done or taken under the corresponding provisions 
of this Act as if this Act had come into force on the 7th day of May. 1971. 


4 . A new S. 17A shall remain inserted dntin^ the continuation in force of the Defence 
of India Act, 1971, vide its S. 6(6). 
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THE MYSORE STATE (ALTERATION OF NAME) ACT, 1973 

(No. 31 OF 1973) 

I21st August, 1973] 

An Act to alter the name of the State oj Mysore 

Be it eaacted by Parltament in the Twenty-fourth Year of the Repu1>]ic of India as 
follows : 

1. Short tStte aad coauacocement.—*<1) This Act may be called the Mysore State 
(Alteration of Name) Act, 1973. 

(2) It shall come into force on such date as the Central Government m^ by notifica¬ 
tion in the Official Gazette, appoint. 


2. Definitions.—In this Act, unless the context otherwise requires— 

(а) ‘‘appointed day** means the date appointed under sub-section (2) of Section 1 for 
the coming into force of this Act. 

(б) “appropriate Government** means, as respects a law rdating to a matter enumerated 
in List 1 in the Seventh Schedule to the Constitution, the Central Government, and as respects 
any other law, the State Government. 

(c) “law** includes, any enactment, ordinance, regulation, order, bye-law, rule, scheme, 
notification or other instrument liaving the force of law in the whole or any part of the State 
of Mysore. 

3. AlteraHon of name of State of Mysore.—As from the appointed day, the State of 
Mysore^hail be known as the State of Karnataka. 

4. Amendment of Arth?le 168 of the Constitudon.—In sub-clause (o) of clause (1) of 
Article 168 of the Constitution, for the word “Mysore** the word “Karnataka** shall be 
substituted. 

5. Amendment of first anti fourth Schedules to the Coosttoitkm.—(1) In the First 
Schedule to the Constitution under the heading “i the sttatbs’* for the figure and word 
“9 Mysore’* the figure and word “9 Karnataka'* shall be substituted. 

(2) In the fourth Schedule to the Constitution for the figures and word “10 Mysore” 
the figures and word “10 Karnataka** shall be substituted. 

6. Power to adapt laws.—(1) For the purpose of giving effect to the alteration of 
the name of the State of Mysore by SecUon 3, the appropriate Government may, before 
the expiration of one year from the appointed day by order make such adaptations and modi¬ 
fications of any law made before the appbinted day, whether by way of repeal or aoMd- 
ment as may be necessary or expedient, and thereupon every such law shall have effect subject 

to'the adaptations and modifications so made. 


(2) No.hing in sub-«=cUon (1) shall ba deemed to P~«"‘ “ 
or other competent authority from repealing or modified by 

the appropriate Government under the said sub-section. 

7 Power to construe tows.— Notwithstanding that no provision or insufficient pro- 

7. Power to consirae ui adaptation of a law made before the appomted 

vision has been made under ® ^ or empowered to enforce such law 

day, any court, tribunal or authority r^ -fToctina the substance, as may be necessary 
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THE NORTH-EASTERN AREAS (REORGANISATION) ACT. 1971 


(Act No. 81 of 1971) 
(Excerpts) 


[30/A December, 1971] 


An Act to provide for the establishment of the States of Manipur and Tripura and to 
provide for the formation of the States of Meghalaya and of the Union terri¬ 
tories of Mizoram and Arunachal Pradesh by reorganisation of the 
existing State of Assam and for matters connected therewith 

Be it enacted by Parliament in the Twenty-second Year of the Republic of India as 
follows : 


Part T 

PRELI^^NAKY 

1. Short title.—This Act may be called the North-Eastern Areas (Reorganisation) 
Act. 1971. 

Part H 

ESTABLISHNtUNT OF THE STATES OF MANIPUR AND TRIPURA AND FORMATION OF 
THE STATE OF MF.GHALAYA AND OF THE UNION TERRITORIES OF 

MIZORAM AND ARUNACHAL PRADESH 

3. Establishment of the State of Manipur.—On and from the appointed day there shall 
be established a new State, to be known as the State of Manipur, comprising the territories 
which immediately before that day were comprised in the Union territory of Manipur. 

4. Establishment of the State of Tripura. —On and from the appointed day there shall 
be established a new Stale, to be known as the State of Tripura, comprising the territories 
which immediately before that day were comprised in the Union territory of Tripura. 

5. Formation of the State of Meghalaya.—On and from the appointed day there shall 
be fornicd a new State, to be known as the State of Meghalaya, comprising— 

(a) the tciiitories which immediately before that day were comprised in the auto¬ 
nomous Stale of Meghalaya formed under Section 3 of the Assam Reorganisation 

(Meghalaya) Act, 1969 ; and 

(b) so much of the territories comprised within the cantonment and municipality 

of Shillong as did not form pact of that autonomous State, 

and thereupon the said temtorres shall cease to form part of the existing State of Assam. 

o. Formation of the Union territory of Mi/oram.—On and from the appointed day 
there shall formed a new Union territory, to be known as the Union territory of Mizoram, 
comprising the territories which immediately before dial day were comprised in the Mizo 
District in the existing State of Assam and the :i.pon the said territories shall cease to form 
part of the existing State ol A'isam. 

7. Formation of the Union territory of .Arunachal Pradesh.—On and from the appointed 
day there shall be formed a new Union territory, to be known as the Union territory of Aruna¬ 
chal Pradesh, comprising the terriiories winch immcdiatel> before that day w'cre coinpiiscd 
in tribal areas speciHed in Part JJ of the table appended to Paragraph 20 of the Sixth Schedule 
to ihe Constitution [but excluding the areas covered by Notitication No. TAD/R.'35/50,109, 
dated the 23rd February, 1951 issued by the Governor of Assam under the pro\iso to sub- 
paragraph (3) of the said Paragraph 20) and known as the North-Eastern Fionlicr Agency 
and thereupon the said territories shall cease to form part of the existing State of Assam. 
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S. Territories of the State of Assam.-^n and from the appointed *tlay the State 
Assam shall comprise the territories of the existing State of Assam other than those speciflcNl 
in Sections 5» 6 and 7. 

9. Amendment of First Skhediile to the Constitution.—On and from the appointed .day, 

in the First Schedule to the Constitution,— 

(a) under the heading “I. The States”,— 

(ii in the paragraph relating to the territories of the State of Assam, the 
following shall be added at the end, namely— 

”and the territories specified in Sections 5, 6 and 7 of the North-East«n 
Areas (Reorganisation) Act, 1971” ; 

(ri) after entry 18, the following entries shall be inserted^ namely : 

”19. Manipur, —The territory which immediately before the commencement 
of this Constitution was being administered as if it were a Chief Cominissioner*8 
Province under the name of'Manipur. 

20. TYipura, —^The territory which immediately before the commencement 
of this Constitution was being administered as if it were a Chief Commissioner's 
Province under the name of Tripura. 

21. Meghalaya. —^The territories specified in Section 5 of the North-Eastern 
Areas (Reorganisation) Act, 1971.” ; 

(*) under the heading ”11. The Union Termtoribs”,— 

(i) entries 2 and 3 shall be omitted and entries 4 to 9 shall be re~numbered 
as enuics 2 to 7 respectively, 

(«) after entry 7, as so re-numbered, the following entries shall be ifuerted^ 
namely,— 

”8. Mizoram. —^The territories specified in Section 6 of the North-Eastern 
Areas (Reorganisation) Act, 1971. 

9. Arunachal Pradesh.—The territories in Section 7 of the North-Eastern 
Areas (Reorganisation) Act, 1971”, 


Part Ui 

REPRESENTATION iN TUB lEOISLATURBS 

The Council of States 

10. Ameoament of Fourth SebedoSe to the Coastitirtloo.—On and from trie appointed 
in the Fourth Schedule to the Constitution, in the Table,— 

(а) for entries 19 to 22. the following shell be substituted, namely : 

”19. Manipur 

20. Tripura 

21. Meghalaya 

22. Delhi 

23. Pondicherry 

24. Mizoram 

25. Arunachal Pradesh 

(б) for the figures ”228”, the figures ”231” shall be substituted. 

Part IV 



HIOH COURT 

M. Common High Court for Assam, Nagaland, Meghalaya 
(1) On and from the appointed day. 
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(a) the High Court of Assam and Nagaland shall cease to function and is hereby 
abolished ; 

(A) there shall be a common High Court for the States of Assam, Nagaland, 
Meghalaya, Manipur and Tripura to be called the Gauhati High Court (the High Court 
of Assam, Nagaland, Meghalaya, Manipur and Tripura) ; 

(c) the Judges of the High Court of Assam and Nagaland holding office imme¬ 
diately before that day shall, unless they have elected otherwise, become on that day the 
Judges of the common High Court. 


(2) Nothing in clause (a) of sub-section (1) shall prejudice or affect the continued opera- 
lion of any notice served, injunction issued, direction given or proceedings taken before the 
appointed day by the High Court of Assam and Nagaland under the powers then conferred 

upon that Court. 


29 Jurisdiction of the Common High Court.—On and from the appointed day, the com¬ 
mon High Court shall have, in respect of the territories comprised in the States of Assam, 
Manipur, Meghalaya. Nagaland and Tripura, all such jurisdiction, powers and author^^^ 
as under the law in powers and authority as under the law m force immediately before the 
appointed day, are exercisable in respect of those territories by the High Court of Assain and 
Nagaland of the Court of the Judicial Commissioner for Manipur, or the Court of the Judicial 

Commissioner for Tripura, as the case may be. 

30 Abolition of cerUio Courts.—(1) On and from the appointed day, the Courts of the 
Judicial’ Commissioners for Manipur and Tripura shall cease to function and are hereby 

abolished. 


(2) Nothing in sub-section (1) shall prejudice or affect the continued operation of any 
notice served, injunction issued, direction given or proceedings taken before the appointed 
day by any of the Courts abolished by the sub-section, under the powers then conferred upon 

that Court. 


Part IX 


LEGAL AND MISCELLANEOUS PROVISIONS 

71 Amendmeni of Articles 210, 239A, 244. 244A. 275. 332. 371B and Fifth and Sixth 
Schedules to the Constitution,—On and from the appointed day— 

(a\ in Article 210. in the proviso to clause (2). for the words. “Legislature of the State 
of Himachal Pradesh", the words “Legislatures of the States of Himachal Pradesh, Manipur. 
Meghalaya and Tripura” shall be substituted. 

(b) in Article 239A, in clause (1), the words “Manipur. Tripura”, shall be omitted ; 

(c) in Article 244,— 

(/) in clause (I) for the words “the State of Assam”, the words “the States^ of 

Assam and Meghalaya” shall be substituted ; 

an in clause (2), for the words “the State of Assam”, the words “the States of 

Assam and Meghalaya and the Union territory of Mizoram” shall be substituted. 

(d) in Article 244A, in clause (I), for the word and letter “Part A”, the word and 
figure “Part 1” shall be substituted : 

( ^ in Article 275. in clause (o) of the second proviso to clause (1). for the word and 
letter ‘‘Part A”, the word and figure “Part I” shall be substituted ; 

if) in Article 332,— 

(O in clause (5), the words “except in the case of the constituency comprising 

the cantonment and municipality of Shillong” shall be omitted. 
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(/i) in clause (6), the words “except from the constituency comprising the canton¬ 
ment and municipality of Shillong** shall be omitted. 

ig) in Article 371B, for the word and letter “Part A”, the word and figure “Part I” shall 
be substituted ; 

(A) in the Fifth Schedule to the Constitution, in Paragraph 1, for the words “State of 
Assam*’, the words “States of Assam and Meghalaya*’, shall be substituted \ and 

O') the Sixth Schedule to the Constitution shall stand amended as directed in the Eighth 
Schedule. 


THE OFFICIAL LANGUAGES ACT, 1963 

(No. 19 OF 1963) 

An Act to provide for the languages which may be used for the official purposes of 
the Union, for transaction of business in Parliament, for Central and 
State Acts and for certain purposes in High Courts 

* [10/A May, 1963.J 

Be it enacted by Parliament in the Fourteenth Year of the Republic of India as 
follows : 

Prcfactory Note.—^The following extract from the Statement of Objects and Reasons 
is given below : 

**The Committee constituted under clause (4) of Article 344 of the Constitution to 
examine the recommendations of the Commission constituted under clause (1) thereoj 
expressed the opinion that complete change over to Hindi by the 26th January, 19 , 

was not practicable and that provision should be made in pursuance / 

Article 343 of the Constitution for the continued use of English evenafter 
to be specified by Parliament by law for as long as may be necessary. 

on the Report of the Committee, the Prime Minister made a speech on the 4th ^epterrAer 
1959 indicating broadly, the approach of the Government to the officmi longuagej^^^^^ 
After cortsidering .he Report of the Corronit.ee. the Presiden, 

21th April, 1960 in exercise of the powers conferred on him by clause (6) 
in which a reference was made to the speech of the Prime Minister. In older g 
effect to the poliev of the Government as indicated by the Prime Minister, it ^ 
to proAcle for the corttinued use of the Engiish kmguage, in uddiuoh.o 

purposes of the Union and for the transaction of business tn Parttanten. after the 26lh 
January, 1965. 

2. The bill also seeks to make provision by law for certain other nuuters 
6 v /he namely, (^) authorised Hindi 

Ordinances and otner statutory instruments and of Bills or amendmen ^ 

or moved in Parliament ; (A) publication oj a Hindi translation of 
Ordinances ; and (c) for the u.e optionaUy of Hindi and other 

for purposes of judgments, decrees and orders of High Courts - dated April 

of the President* ; Vide Gazette of India Extraordinary, Part H, Secaon 2, P 

13. 1963, p. 302. 

I, Short tide and commeocement.—(1) This Act may be called the Official Languages 

Act, 1963. , . 

/?) Section 3 shall come into force on the 26lh day of January, 1965 ^d the 

oftws Act sha.. come into force on ^ff^rent ttS^may 

oy notification in the Official Gazette, appoint and different dates may be app 

different provisions oi this Act. 
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2. DcftiSHoos.—In this Act» unless the cc^text otherwise requires.— 

(a) ^‘appointed day*’, in relation to Section 3, means the 26th day of Januaty, 
1965 and in relation to any other provision of this Act, means the day on 
which that provision comes into forde ; 

(h) ’‘Hindi** means Hindi in Devanagri script. 

3. Cootinoance of English langoagc for oflicial purpoaea of (he Unkw mad for nee ta 
Parilameat.—Notwithstanding the npiration of the period of fifteen years from the conv> 
mencement of the Constitution, the English language may, as from the appointed day, con¬ 
tinue to be used, in addition to Hindi— 

(a) for all the official purposes of the Union for which it was being used imme¬ 
diately before that day ; and 

(by for the transaction of business in Parliament. 

4. Committee on Official Language.— (I ) After the expiration of ten years from 
the date on which Section 3 comes into force, there shall be constituted a Committee on 
Official Language, on a resolution to that effect being moved in either House of Parliament 
with the previous sanction of the President and passed by both Houses. 

(2) The Committee shall consist of thirty members of whom twenty shall be members 
of the House of the People and ten shall be members of the Council of States, to be elected 
respectively by the members of the House of the People and the members of the Council of 
States in accordance with the system of proportional representation by means of the single 

transferable vote. 

(3) It shall be the duty of the Committee to review the progress made in the use of 
Hindi for the official purposes of the Union and submit a report to the President making 
recommendations thereon and the President shall cause the report to be laid before each 
House of Parliament, and sent to all the Slate Governments. 

(4) The President may, after consideration of the report referred to in sub-section (3), 
and the views, if any expressed by the State Governments thereon, issue directions in accord¬ 
ance with the whole or any part of that report. 

5 Authorised Hindi translation of Central Acts, etc.—(I) A translation in Hindi 
published under the authority of the President in the Official Gazetfe on and after the ap¬ 
pointed day,— 

(o) of any Central Act or of any Ordinance promulgated by the President, or 

(6) of any order, rule, regulation or bye-law issued under the Constitution or 
under any Central Act, 

shall be deemed to be the authoritative text thereof in Hindi. 

(2) As from the appointed day. the authoritative text in the English language of all 
Bills to be introduced or amendments Ihereto to be moved in either House of Parliament 
shall be accompanied by a translation of the same in Hindi authorised in such manner as 
may be prescribed by rules made under this Act. 

6. Authorised Hindi translation of State Acts in certain cases.—Where the Legislature 
of a Slate has prescribed any language other than Hindi for use in Acts passed by the Legis¬ 
lature of the Slate or in Ordinances promulgated by the Governor of the State, a translation 
of the same in Hindi, in addition to a translation thereof in the English language as required 
by clause (3) of Article 348 of the Constitution, may be published on or after the appointed 
day under the authority of the Governor of the State in the Official Gazette of that State 
and in such a case, the translation in Hindi of any such Act or Ordinance shall be deemed 
to be the authoritative text thereof in the Hindi language. 
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7. OpKonal tfie of Hindi or other official language in Indgmeots etc. of High Courts.— 
As from the appointed day or any day thereafter, the Governs of a State may. with the pre* 
vious Consent of the President, authorise the use of Hindi or the official language of the State, 
in addition to the English language, for the purposes of any judgment, decree or order passed 
or made by the High Court for the State and where any judgment, decree or ord^ is passed 
or made in any such language other than the English language, it shall be accompanied by 
a translation of the same in the English language issued under the authority of the High 
Court. 


8. Power to make rules.—(1) The Central Government may. by notification in the 
Official Gazette^ make rules for carrying out the purposes of this Act. 


(2) Every rule made under this section shall be laid, as soon as may be after it is made, 
before each House of Parliament while it is in session for a total period of thirty days which 
may be comprised in one session or in two successive sessions, and if before the expiry df 
the session in which it is so laid or the session immediately following, both Houses agree 
in making any modification in the rule or both Houses agree that the rule should not be 
made, the rule shall thereafter have effect only in such modified form or be of no effect, as 
the case may be, so however, that any such modification or annulment shall be without pre¬ 
judice to the validity of anything previously done under that rule. 


9. Certain provisions not to apply to Jammu and Kashmlr.-^The provisions of Section 6 
and Section 7 shall not apply to the State of Jammu and Kashmir. 


THE PARLIAMENTARY PROCEEDINGS (PROTECTION OF 

PUBLICATION) ACT, 1956 

(Act No. 24 of 19561 

An Act to protect the publication of Reports of Proceedings of Parliament 

t26/A May^ 1956.) 

Be it enacted by Parliament in the Seventh Year of the Republic of India as follows : 


1. Short title and extent.—(1) This Act may be called the Pariiamentary Proceedings 
(Protection of Publication) Act, 1956. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

2. Definition.—In this Act, “newspaper” means any printed periodical work con¬ 
taining public news or comments on public news, and includes a news agency supplying 
material for publication in a newspaper. 

3. Publication of reports of Parliamentary Proceedings privileged.-*-(p Save as other¬ 
wise provided in sub-sCction (2), no person shall be liable to any proceedii^, civil or cri¬ 
minal, in any Court in respect of the publication in a newspaper of a substantially true report 
of any proceedings of either House of Parliament, unless the publication is proved to have 

been made with malice. 

(2) Nothing in sub-section (1) shall be construed as protecting the publication of any 
matter, the publication of which is not for the public good. 


4. Act also to apply to ParUamentary Proceedings broadcast by wireless telegraphy.— 

This Act shall apply in relation to reports or matters broadcast by means of wireless tele¬ 
graphy as part of any programme or service provided by means of a broadcastmg station 
situate within the territories to which this Act extends as it appUes m relation to reports or 
matters published in a newspaper. 
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THE RULERS OF INDIAN STATES (ABOUTION OF PRIVILEGES) ACT, 1972 


(No. 54 OP 1972) 


[9/A September, 1972] 


An Act further to amend certain enactments consequent on derecognition of Rulers 
of Indian States and abolition of privy purses so as to abolish the privileges 
of Rulers and to make certain transitional provisions to enable the said 
Rulers to adjust progressively to the changed circumstances 

Be it enacted by Parliament in the Twenty-third Year of the Republic of India 
as follows 

1. Short title and commencement.—(1) This Act may be called the Rulers of Indian 
Siaes (Abolition of Privileges) Act, 1972. 

(2) Save as otherwise provided in this Act, it shall come into force at once. 

2. Amendment of Act 5 of 1898.—In Section 197A of the Code of Criminal Procedure, 
1898— 

id) in sub-section (1), for clause (6) the following clauses shall be substituted, namely— 
*\b) “commencement of the Constitution** means the 26th day of January 
1950 ; and 

(e) “Ruler**, in relation to a former Indian State, has the same meaning as in 
Article 363 of the Constitution ; ** 

(6) in sub-section (2), after the words “Ruler of a former Indian State*** the words 
•'before the commencement of the Constitution** shall be inserted ; 

(c) in sub-section (3), after the words “Ruler of a former Indian State*’, the words “for 
such offence** shall be inserted. 

3. Amendment of Act 5 of 1908.—In Section 87B of the Code of Civil Procedure. 
1908— 

(а) for sub-section (1), the following sub-section shall be substituted, namely : 

“(1) In the case of any suit by or against the Ruler of any former Indian State 
which is based wholly or in part upon a cause of action which arose before the com¬ 
mencement of the Constitution or any proceeding arising out of such suits , t e 
provisions of Section 85 and sub-sections (I) and (3) of Section 86 shall apply m rela¬ 
tion to such Ruler as they apply in relation to the Ruler of a foreign State. ; 

(б) in sub-section (2),— 

(0 the word “and** at the end of clause (a) shall be omitted ; 

(ii) for clause (/>) the following clauses shall be substituted namely 

“(6) “commencement of the Constitution” means the 26th day of January. 
1950 ; and 

(c) “Ruler”, in relation to a former Indian State, has the same meaning as 
in Article 363 of the Constitution.**. 

4. Amendment of Act 43 of I9Sl.-Section 163 of the Representation of the People 
Act. 1951, shall be omitted. 

5. Amendment of Act 27 of 1957.—In the Wealth Tax Act, 1957 in SecUon 5, in sub- 
section (1)— 

(o) in clause («i). for the words “any one building in the occupation of a Ruler declared 
by the Central Government as his official residence”, the words, brackets and figures an. 
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one buildup in the occupation of a Ruler being a buildiog which 4mniediately before the 
commencement of the Constitution (Twenty-^th Amendment) Act, 1971 wds his official 
residence by virtue of a declaration by the Central Government** shall be substituted with 
effect from the 28th day of December, 1971 ; 

(6) to clause (xfv), the following provisos shall be added, nameiy : 

“Provided that in the case of jewellery recognised, by the Central Government 
as aforesaid, such recognition shall be subject to the following conditions, namely— 

(i) that the jewellery shall be permanently kept in India and shall not be removed 
outside India except for a purpose and period approved by the Board ; 

(ii) that reasonable steps shall be taken for keeping the jewellery substantially 
in its original shape ; 

(ill) that reasonable facilities shall be allowed to any officer of Government 
authorised by the Board in this behalf to examine the jewellery as and when necessary ; 
and 

(iV) that if any of the conditions hereinbefore specified is not being duly ful¬ 
filled ; the Board may, for reasons to be recorded in writing, withdraw the recognition 
retrospectively with effect from the date of commencement of clause (/») of Section 5 
of the Rulers of Indian States (Abolition of Privileges) Act, 1972 and in such a case, 
wealth-tax shall become payable by the Ruler for all the assessment years after such 
commencement for which the jewellery was exempted on account of the recognition. 

Explanation. —For the purposes of clause (iV) of the foregoing proviso, the fair 
market value of any jewellery on the date of the withdrawal of the recognition in respect 
thereof shall be deemed to be the fair market value of such jewellery on each successive valua¬ 
tion date relevant for the assessment years referred to in the said proviso : 

Provided further that the aggregate amount of wealth-tax payable in respect of 
any jewellery under clause (iv) of the foregoing proviso for all the assessment years 
referred to therein shall not in any case exceed fifty per cent of its fail' market value 
of the valuation date relevant for the assessment year in which recognition was with¬ 
drawn ; 

6. Amendment of Act 18 of 1958.—In Section S of the Gift-tax Act, 1958, in sub-section 
(1), clause ixvi) shall be omitted with effect from the 1st day of April, 1973. 

7. Ameodment of Act 43 of 1961.—In the Income-tax Act. 1961,— 

(o) in Section 10.— 

(i) after clause (18), the following clauses shall be inserted, namely : 

“(18A) any ex gratia payments made by the Central Government con¬ 
sequent on the abolition of privy purse ;** ; 

(ii) clause (19) shall -be omitted with effect from the 2nd day of April, 1973 ; 

(f'li) before clause (20), the following clause shall be inserted shall be deemed 
to have been inserted with effect from the 28th day of December, 1971, namely : 

“(19A) The annual value of any.one palace in'the occupation of a Ruler, 
being a palace, the annual value whereof was exempt from income-tax before 
the commencement of the Constitution (Twenty-sixth Amendment) Act, 1971, 
by virtue of the provisions of the Merged States (Taxation Concessions) Order, 
1949 or the Part B States (Taxation Concessions) Order, 1950, or, as the case 
may be, the Jammu and Kashmir (Taxation Concessions) Order, 1958 : 

Provided that for the assessment year commencing on the Ist day of April, 
1972, the value of every such palace in the occupation of such Ruler during 

the relevant previous year shall be exempt from income-tax** ^ 
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(6) in Section 297, in sub-seclion (2),— 

(/) in clause (1), the words “until rescinded by the Central Government” shall 
be omitted ; 

(/f) to clause (1) as so amended, the following proviso shall be added^ 
namely : 

“Provided that the Central Government may rescind any such notification 
or amend it so as to rescind any exemption, reduction in rate or other modi¬ 
fication made thereunder;”. 

THE STATE OF HIMACHAL PRADESH ACT, 1970 

(Act No. 53 of 1970) 

{Excerpts) 

[25/A December^ 1970] 

An Act to provide for the establishment of the State of Himachal Pradesh and 

for matters connected therewith 

Be it enacted by Parliament in the Twenty-first Year of the Republic of India as 
follows : 

Part I 

PRELIMINARY 

1. Short title.—^This Act may be called the State of Himachal Pradesh Act, 1970. 

Part II 


ESTABLISHMENT OF THE STATE OF HIMACHAL PRADESH 

3. Establishment of State of Himachal Pradesh.—On and from the appointed iay, 
there shall be established a new State, to be known as the Btate of Himachal Pradesh, com¬ 
prising the territories which immediately before that day were comprised in the existing Union 
territory of Himachal Pradesh. 

4, Amendment of First Schedule to the Constitution.—On and from the appointed 
day, in the First Schedule to the Constitution,— 

(u) under the heading “I. The States”, after entry 17, the following entry shall be 
inserted, namely : 

“18. Himachal Pradesh .—The territories which immediately before the com¬ 
mencement of this Constitution were being administered as if they were Chief Commis¬ 
sioner's Provinces under the names of Himachal Praaesh and Bilaspur and the terri¬ 
tories specified in sub-section (1) of Section 5 of the Puiyab Reorganisation Act, 1966.” ; 

(6) under the heading “II. The Union Territories”, entry 2 relating to Himachal 
Pradesh shall be omitted and entries 3 to 10 shall be re^numbered as entries 2 to 9 respec¬ 
tively. 

Part IV 

HIOH COURT 

21. High Court for Himachal Pradesh.—(1) On and from the appointed day, there shall 
be a separate High Court for the State of Himachal Pradesh (hereinafter referred to as the 
High Court of Himachal Pradesh). 

(2) The principal seat of the High Court of Himachal Pradesh shall be at Simla. 
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Part Vm 

LEGAL AND MISCELLANEOUS PROVISIONS 

46. Amendmeot of Article 210 and A^cle 239A.—On and from the appointed day— 

(a) in Article 210, in clause (2), the following proviso shall be inserted at the end, 
namely : 

“Provided that in relation to the Legislature of the State of Himachal Pradesh 
this clause shall have effect as if for the words “fifteen years” occurring therein, the 
words “twenty-five years” were substituted," ; 

(h) in Article 239A, in clause (1), the words “HimaPhal Pradesh” shall be omitted, 

THE SUPREME COURT (NUMBER OF JUDGES) ACT, 1956 

[Act No. 55 of 1956] 

An Act to provide for an increase in the number of Judges of Supreme Court, 

excluding the Chief Justice 

[I6th September, 1956.] 

Be it enacted by Parliament in the Seventh Year of the Republic of India as follows : 

1. Short title.—^This Act may be called the Supreme Court (Number of Judges) Act, 
1956. 

2. Maximum number of Supreme Court Judges, other than Chief Justice. The 
maximum number of Judges of the Supreme Court, excluding the Chief Justice of India, 

shall be thirteen.^ 


THE SUPREME COURT (ENLARGEMENT OF CRIMINAL APPELLATE 

JURISDICTION) ACT, 1970 


(No. 28 of 1970) 


{9th August, 1970] 


An Act to enlarge the appellate jurisdiction of the Supreme Court in regard to 

criminal matters 


Be it enacted by Parliament in the Twenty-first Year of the Republic of India 
as follows : 

1. Short title and extent.—(1) This Act may be called the Supreme Court (Enlarge¬ 
ment of Criminal Appellate Jurisdiction) Act, 1970. 


(2) It extends to the whole of India • •■]•. 

2. Enlarged appellate jurisdiction of Supreme Court in regard to crimtal matta.-- 
Without prejudice to the powers conferred on the Supreme Court by clause 
134 of the Constitution, an appeal shall lie to the Supreme C^uit from any 
oraer of sentence in a criminal proceeding of a High Court m the territory of India if the 

High Court— 

Ca^ Has on appeal reversed an order of acquittal of an accused person and sentenced 
him to imprisonment for life or to imprisonment for a period of not less than ten years. 

(*) has withdrawn for trial before itself any case from any court su^r^te to its 
authoriw and has in such trial convicted the accused jwrson and sentenced him to imprison¬ 
ment for life or to imprisonment for a penod of not less than ten years. 

Subs, by the Supreme Court {Number of Judges) Amendment Act, 1960 (Act 17 

2.^ Omilltd by Act 37 of 1972. 
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Finance 

Annual Financial Statement, 339 
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Exemption 

from taxation by States in respect of water or. electricity in certain cases (Art. 288)^ 467 
from tax on electricity (Art. 287), 467 

of property and income of a State from Union taxation (Art. 289), 468 
of property of the Union from State taxation (Art. 285), 462 
Expenditure 

Defrayable by the Union or a State out of its revenue (Art. 282), 459 

Grants by the Union or States for public purposes, 459 

Grants by the Union to certain States, 453 

Grants in lieu of export duty on Jute and jute products, 452 

Grants supplementary, additional or excess (Art. 115), 253 

Grants to certain States in lieu of export duty on jute and jute products (Art. 273), 

452 

‘Finance Commission*, 444, 457 
“•Net proceeds**, calculation of, (Art. 279), 456 
Privy Purse sums of Rulers (Art. 291), 470 
Property, contracts, suits and —, 444 

Restrictions as to imposition of tax on the sale or purchase of goods, 463 
Sales tax, restriction as to imposition of, 463 
Savings (Art. 277), 455 

Supplementary grants, {Ste ‘Supplementary Grants*) 

Surcharge on certain du(i<^ »^na taxes for purposes of the Union (Art..271), 451 
Taxation, Definition of —573 

Votes on account, votes of credit and exceptional grants (Art. 116), 253 
Financial BlUs 

Distinction between — and money bills, 256 
Special provisions as to —, 255, 342 

Financial Business, Regulation by law of procedure in relation to —, 258 

Financial Procedure, 251, 339 

Financial Provisions. Miscellaneous,459 

Fixation of amount. 156 

Freedom of assembly, 71-74 

Freedom of association, 74-77 

Freedom of business, trade and occupation, 84-92 

Freedom of movement, 77-79 

Freedom of press, 61-63 
Frvedom of property. 79-166 
Freedom of residence, 79 

Freedom of speech and expression, 61-71 
In Legislatures, 238, 330 
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Freedom of trade, commerce aad intercourse, 491-503 
Fundamental Rights (Part III) 


Citizens, — restricted to, 58 
Cultural and Educational rights 

Protection of interests of minorities (Art, 29), 131 

J^^ght of minorities to establish and administer educational institutions (Art 30) 133 
Definition of—, 17 ' ' 

Enforcement of —, 168 

Freedom of press, 62-63 

Law applicable to specific individuals, 29 

Legislation to give effect to—, 177 

Parliamentary privileges and —, 244 

Power of Parliament to modify — in their application to armed forces, 174 

Protection against arrest and detention in certain cases (Art. 22), 106 

Protection in respect of conviction for offences —, 92 

Protection of life and personal liberty (Art. 21), 102 

Reasonable restrictions on, 58-60, 64-70, 81, 82, 88 

Restriction on — while martial law is in force-(Art. 34), 175 

Right against exploitation — 

Power of State to impose compulsory service for public purpose, 117, 189 
Prohibition of employment of children in factories etc. (Art. 24), 120 
Prohibition of traffic in human beings and forced labour (Art. 23), 117 
Right to constitutional remedies by moving Supreme Court, (see also “Supreme 
Court’ ), 166 ^ 

Right to equality, 26 >5 

Abolition of titles (Art. 18), 54 

Abolition of untouchability (Art. 1 / , .i3 

Equality before law (Art. 14), 26-42 

Administrative discretion, 36 

Basis of classification, 38 

burden of proving inequality, 31 

Classification without difference, 31 

Legislative classification, 27 

Procedural inequality, 33 

Single person laws, 29 

Taxing laws, 41 

Teat of classification, 27 

Underlying principle, 26 

EquaJity of opportunity in matters of public employment (Art. 16), 48-53 
Power of State to make special provision for women and children, 42 45 
Prohibition of discrimination against any citizen on grounds of religion, race caste 
sex or place of birth (Art. 15), 42-4? o > » , 

Resection for socially and educationally backward classes. Scheduled Castes and 
Tribes, 46-47, 51-53 

Right of citizens as to access to and use of public places, 42-43 
Right to freedom 

to acquire, hold and dispose of property, 56, 80-84 
to assemble peaceably and without arms, 56, 71-74 
to form associations, 56, 74-77 
to freedom of speech and e.xpression, 56, 01-71 
to move throughout India, 56, 77-79 


to practice any profession, 56, 84-92 
to reside and settle anywhere iri India, 56, 79 
Right to freedom of religion 

Freedom as to attendance at religious institution or 
educational institutions (Art. 28), 130 
Freedom as to payment of taxes for promotion 
(Art. 27), 128 


religious worship ia certain 

A 

of any particular ix-ligion 


Freedom of conscience and fice profession, practice 
(Art. 25), 120, 121 ^ 


and propagation of religion 


Freedom of Sikhs to can y kirpans, 120. 124 
Freedom to manage religious affairs (Art. 26), 124, 128 
Right to property {See also “Property”) 

Compulsory acquisition of property (Art. 31), 138 

Saving of laws providing for acquisition of estates etc. (Art 31A) 139 

Saving of laws giving effect to certain directive principles (Art 3l’c) 14 J 

Validation of certain Acts and Regulations (.^^t. 31B), 140 
Standing, citizens alone entitled sometimes. 58 
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Fundamental Rights (Part 



) {Contd.) 


State not to make law which takes away or abridges the — (Art. 13), 21 
State, the definition of, for purposes of —, (Art. 12), 17 
Suspension of — during emergency {See also “Emergency”) 

Test for determination of infringement of —, 24 
Waiver of —, 18 

Who can apply for enforcement of —, 172 


General Clauses Act, and interpretation of the Constitution —, 573 


Act of 


489 


— Contracts, 479 

Government Business, Conduct of —, 216 
Government Liiability, 484, 489 
Government of India Act, 615 
Governor, 300 

Appointment of — (Art. 155), 299 

Appointment of as—the administrator of an adjdining Union territory, 45 
Bills, Assent to (Art. 200), 337 
Conditions of office of— (Art. 158), 299 
Constitutional position of the —, 302 

Council of Ministers to aid and advice — (Art. 163), 305 
Discharge of the functions of —, 300 

Emoluments, allowances, privileges and rights In respect of leave of absence etc., 299 
Executive action of State Government to be expressed in the name of—, 308 
Executive power of State to vest in — (Art. 154), 299 

— not to hold any other office of profit, 299 

— to cause Annual Financial Statement to be laid before the Legislature, 337 
Legislative powers of —, 345 

Oath or affirmation by the — (Art. l59), 300 
Ordinance-making powers of the —, 346 

Ordinance during recess of legislature, power to promulgate, 346 

(1) Power of—to appoint _ 

(i) Advocate General for the State (Art. 165) {See ‘Advocate General ), 308 

(«) District Judges, 390 . . ^ 

(m) Members of the State Legislative Assembly to fill temporary vacancies in the omce 

of Speaker (Art. 180), 321 r* *-tt. * 

(iv) Members of State L^islative Council to fill vacancies in the office of Chairman 

(i») hnrUstere and^Chief Ministers (Art. 164) {See “Council of Ministers”), 306 
(£»i) Persons to Slate Judicial Service, 392 

(2) Election Commission in cases relating to disqualification of a member of 
legislature (Art. 192), 328 

to frame rules — 

for allocation of business of Government among Mmisters, oUo 

regarding authentication of orders and other instruments, 309 o. * t> ui:.. 

regarding conditions of service etc. of Chairman and members of State Public 

Service Commission (Art. 318), 525- 
regarding convenient transaction of government business (Art. looL 
regarding procedure in respect of communications between the Houses ol atacc 

Legislature, 343 

regarding recruitment of officers etc. for a High Court, 3“8 
regarding recruitment of secretarial staff of Houses of Legislature,^ 323 _ 

to grant oardons etc. and to suspend, remute or commute sentence in certain cases 

(Art' 161), 303 , . 

to nominate members to legislative council, 314 .a * oio\ 

to promulgate ordinances during recess of Legislature (Art. 213), 

Provisions as to the — of States, 620 

Qualifications for appointment as — (Art. 1^57), 299 . , 

Recommendations of — necessary for introduction of Money Bills, 342 

Resignation of office by —, 299 • i . I74.^ ^%17 

Right of— to summon, prorogue and dissolve Legislature (Art. 

Special address by — at the commencement of every session (Art. 17b), 31b 
Term of office of— (Art. 156), 299 
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Grsnts 

Exceptional —38 

— from the Union to certain States, 453 

— in lieu of export duty on jute and jute products (Art. 273), 452 
Supplementary, additional or excess — (Art. 115), 253 
Supplementary —, 255 

Votes of credit and exceptional —, 255 


{See ‘Writ*) 

Harmonions eonstnictioii, 415 
High Courts in the States, 346 

Administrative expenses of, 389 

Application of certain provisions relating to Supreme Court to — (Art. 218), 348 
Appointment of acting and additional Judges, 350 
Chief Justice 

Acting —, appointment of, 350 
Appointment of *—, 347 

Consultation with — regarding appointment of other judges, 347 
Power of — 

to appoint officers and servants of High Court, 388 

to make rules regarding conditions of service of officers and servants 
Court, 389 

Chief Justice and other Judges 
Age of retirement of—, 347 

Appointment and conditions of office of—, 347 
Conduct of—not to be discussed in Parliament (Art. 121), 258 
in State Legislature (Art. 211), 344 
Oath or affirmation by—, 349 
Salaries etc. of—, 349, 623 

Transfer of—from one High Court to another, 350 
Vacation of office of—, 350 

Common High Court for two or more States, establishment of (Art. 231), 390 

Concurrent jurisdiction of —to issue writs, I 70 

Constitution and organisation of—, 347 

Control of—over subordinate courts (Art. 235), 392 

Ext?mion^of j^rbffirtion of—to Union territories (Art. 230), 389 
— foTunion territories (Art. 241), 397 
Language in-— {See under “Language ) 

Natural Justice, 367, 371 

Officers of—appointment etc. of, 388 

Power of superintendence over all courts (Art. Ill), 383 

Principle's for the exercise of jurisdiction, 353 

Qualifications for appointment as judge of—, 347 

Removal of judge of—, 347 

Res Judicata, 357 

Resignation of judge ol—, 3^/ 

Standing, 358 • r i 

^Vrr^tQ^ial limitation on the exercise of power by—, 354 

Transfer of certain cases to—(Art. 228), 386 

Two-fold limitation upon the exercise of power of—to issue writs, 345, 353 

Writ agairwt—, 173 

Writ jurisdiction of—, 353, 383 

Writ of certtorart, issue of, by —, lob, 358-3/3 

Writ of habeas corpus^ issue of, by—, 166, 381-383 

Writ of mandamus, issue of, by—, 166, 375-379 

Writ of prohibition, issue of, by—, 166, 373-375 

Writ of tjuo warranto, issue of, by—, 166, 379-381 


House of People 

Allotment to each State as to the number of seats in—, 220 
Composition of—(Art. 81), 220 
Decision of—by majority (Art. 100), 230 
Deputy Speaker of —, duration of, (Art. 83), 222 

Division of States on territorial constituencies according to the numbet of seats 

in—,222 

Member of—, 222 

{See also ‘Members of Parliament’) 


of High 


allotted 
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House o£ People {Contd.) 

Number of members of —, Union territories, 220 
Power of— 

to make a grant for meeting an unexpected demand, 253 
to make an exceptional grant, 253 
to make any grant in advance, 253 
to make rules of procedure, 343 
Qiiorum for a meeting of—, 230 

Readjustment of allocation of seats in—to States after each census (Art. 
Representation of Scheduled Castes and Scheduled Tribes, etc. in—(Art 
Right of Speaker to participate in his removal proceeding, 226 
Right of Speaker to speak in—, 228 
Secretariat staff, appointment, etc. of—, 229 
Speaker and Deputy Speaker of— 

Casting vote of—(Art. 100), 230 
Choosing of—, 227 

Fourteen days’ notice for moving resolution for removal of —^ 228 
not to preside over meeting where resolution for their removal 
tion, 228 

Performance of duties of oflSce of—during the absence of, 228 

Provisions as to the removal from office of, 227 

Resignation of office by—, 228 

Salaries and allowances, etc. of officers of-:-, 229 

Vacation of office by—, 228 

Votes on account, votes of credit and exceptional grants, power of—for. 
Voting in—, 230 

Houses of Payliauaent 

Conduct of business of—, 229 

Duration of—, 222 

Joint sitting of—(Art. 108), 247 

Powers of—to act notwithstanding vacancies and quorum, 230 
Voting in—equal, 230 

lutemational Ag^eemeuts, Legislation for giving effects to, 429 

International Peace and Security, Promc^ion of, 189 

Inter>State Trade and Gosnmerce 

Goods of special importance in—, 467 
Sale or purchase in the course of—, 466 



Doctrine of eclipse, 22 

Doctrine of pith and substance and—, 417 

_of Art. 31, Constitution of India, prior to amendment, 144 

— of Constitution, 574 

—of ‘State* under Part XVI (Art. 308), 522 

General Clauses Act, 674 

Harmonious Construction, 415 

Rule of severability, 22 

Rules of—of Art. 13(1), 21 

Preamble in, 2 • 

Inter-State Council 

Provisions with respect to—, 443 
Salaries, etc. of—, 265 

Judicial Service 

Appointment to, of a State, 392 
Dehnition of—, 393 

Judiciary 

Of State, 20 

Separation of—from the Executive, 188 
Union—, 262 


82 ), 222 
. 332 ), 535 


is under considera- 


253 
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l .a n gi»age 

Enactment of laws relating to special provisions as to—, 543 
^ duty of Union to develop, 542 

— of a State (Art. 345), 543 

— of authoritative text of bills etc., 543 

— of Supreme Court and High Courts, 543 

— of the Union to be Hindi (Art. 343), 541 
—, special provisions as to, (Art. 347), 547 

— to be used in Parliament (Art. 120), 258 

— to be tised in the Legislature (Art. 210), 343 

— to be used in the representation for redress of grievances (Art. 350), 544 

_to be used in the Supreme Court and in the High Courts and for Acts, Bills etc, 543 

Official— ^ ^ 

Commission and committee of Parliament on—, 542 
English to continue for fifteen years, 542 

for communication between Union and a State or States inter se (Art. 346), 543 
Special procedure for enactment of certain laws relating to—, 544 
Special provision relating to—spoken by a section of the population, 543 


Meaning, 24-25 
Single person—, 29 
— in force, 94, 95 

Laws 

Adaptation of 

^^^Ckmtinuance in force of—(Art. 372), 608 
Definition of—, 24 

Ex post-facto, 92 . . » i ^ ^ ^ 

Inconsistency between—made by Parliament and 

Powc^^of to adapt—(Art. 372-A), 611 

Legislation 

Ancillary—, 420 
Colourable—, 421 
Competency of—»421 
Constitutionality of delegated , 403 
Delegated—, 402, 412 

legislative Assemblies {See ‘States’) 

Legislative CUassificavion, 27, 31 
Legislative Cooocil (See “States”) 

Legislative Power 

Delegated Legislation, 402-412 
Distribution of, 399-437 
Principles of Interpretation, 413-423 


—made by the Legislature of States 


Repugnancy, 


435 


Residuary power, 424 
Territori^ nexus, 400 

Legislative Procedure, 246, 251 

Legislative Relations between Union and tbe States, 399-437 
Legisl**"*"® (State) (See under “States”) 

Liability 

Government—, form and (^use, '483 
Government—”, extent of, 484 
_in contract, 488 

_Government except for act of State, 489 

_of State in tort, 484 

No personal—of Governor or President in Government Contracts, 483 


Liberty 

_ of thought, expression, belief, faith and worship, securing of, 1 
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X.ib«rty (Contd.) 

Meaning of expression —**, 103 
Protection of life and personal—(Art. 21),,103 

14 afuistic missority, 131-137 
Uat, CoDCwent, 431 
l^ocal Autlsosritiea, 19 
Mandansna {See ^Writs*) 

Martial law, 1 75 
Members of Parliament 
{^e under ‘Parliament’) 


Ministers 

Advice of—to Governor not to be questioned in any court, 305 
Appointment of—, 210 

Collective responsibility of—, 210, 213, 306, 308 
Functions of—,208 

Oath of office and secrecy by—, 210, 214, 306 
Other provisions as to—(Art. 75), 210 

(Art. 164), 306 

Removal of—, 210, 211 

Right of—to speak in either House of Parliament, 226 

Right of—to take part in proceeding of cither House, 226, 319 

Salaries etc. of—, 210, 215 

Salaries etc. of—for the State, 307 

When—ceases to be a—, 210 

{See also ‘Council of Ministers”) 

Minorities, Protection of rights and interesU of, 131-137 
Money Bill* 

Amendments recommended by Council of States in—, 249 
Definition of—(Art. 110), 250 

(Art. 199), 336 

— passed by House of People, 249 

_shall be transmitted to the Council of States, 24y 

Speciaf procedure in respect of—(Art. 109), 249, 335 

Monopolies 

Commercial and industrial—combines and ^l 

Saving of existing laws providing for State—(Art. 3U5;, OVl 

State—, 90 


Natomli ration, 16 
Oaths 

Forms of — or affirmation, 197 

_by members of Parliament and State Legislatures, 229, 324 

Office. 232, 233 

—of profit, 232-233 

_ of profit under Government, 234, 230 

Opportunity, Reasonable, 528 
Ordinance 

Acts or laws recess of State legislature, 345 

pow" CO ^™Sul|a.^urin|rcc» of ParlUmen. (Art. 123), 259 

P.rdon, Power of President and Governor, 204. 303 


tZT«v.ion» -o in^ucUon and p«.in« of. 246 
Constitution of —(Art. 79), 2iy 

I'rS'oViT;” “CouncU of State.”) 
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Parli*m«nt {Contd.) 

Court not to inquire into proceedings of—, 259 

Deadlock between two Housm of—, 247-249 

Decision on questions as to dxsqualmcaUona ol memoers ol—, ZJ/ 

Discussion in — restrictions on, (Art. 121), 258 
Dissolution of— , 223, 224 

Daqil^i^riSLfor'^^bSslup^of—under Representation of People Act, 1951, 236 
Disqualification of scats in both Houses of —> 231 
Duration of Houses of““> 222 

to make law with respect to any matter in Concurrent List or State 

List, 424 

^"^e°of ?ie¥eop.e%; -Homfof the People”) 

or^o‘h Hous« of-in certain casm (Art. 108), 247, 248 
Language to be used in— {See Language ), 258 
Laws made by— 

to prevail over State laws in certain cases, 4^8, 4JU 

matters, 251, 254 

in respect of Money Bills (Art. 109), 249 »■ I t 253 255 

in r«pect of votes on account, votes of credit and exceptional giants, 253, 255 

with respect to estimates, 252 
Membership of—, 215 

^^"SSLio'^Ton questions as to disqualifications of-{Art. 103), 237 

Disqualifications for , 232 

OaUi or affirmaUon by—, 229 

Powers, privil^es and immunities ol ,237 

Privileges, etc. of- , 237 

Qualifications for membership ol—, ^423 

paries, allowances etc. of—(Art. 106), 245 

^7acation of seats, 231 ^ 00-7 

Voting without making oath or affirmation, penalty for, 237 

^^‘(^^feuncU of States’* and “House of the People”) 

Powere^^H^h create legislative councils in States, 313 

to admit new State into the Union, 4 

to alter areas, boundaries or names of States, D 

to amend First and Fourth Schedules in certain cases, 8 

to authorise by law the withdrawal of money from Consolidated kund, 253 

to confer ancillary powers on Supreme Court, 287 

to confer jurisdiction on the Supreme Court to issue writs, 287 

to confer powers of the Union on States in certain cases, 439 

to constitute High Courts for Union territories, 397 

to determine salaries and allowances of Ministers, 210,^215 

to extend its ovsrn duration in Emergencies, 222 

to impose restrictions on trade, commerce and intercourse, 498 

to impose surcharge on certain duties and taxes for purposes of the Union, 451 

to indemnify acts done in areas under martiallaw, 175 ..... 

to legislate for two or more States by consent and adoption of such legislation by any 
other State, 428 

to legislate on matters in Concurrent List, 412 

to legislate with respect to any matter in the State List if a Proclamation of Emergency 
is in operation (Art. 250), 250 

to legislate with respect to matters in the State List in national interest, 426 
to legislate with respect to matters in the State List for two or more States by con¬ 
sent, 428 

to legislate with respect to matters in Union List, 412 

to make laws for giving effect to international agreements (Art. 253), 429 
to make laws to give effect to provisions regarding Fundamental Rights (Art. 35), 177 
to make laws regarding extension of, or exclusion from, the jurisdiction of the High 
Courts, 389 
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Powers of Parliament (Contd.) 

to make laws with respect to eleertitm Co l^islaturesj 532 

to make provisions r^arding qualificatioDS tor, and powers of the members of the 
Finance Commission, 457 

to make rules for regulating its procedure and conduct of its business, 257 
to modify the rights conferred by Part III, in their applicsUiqn, 174 
to prescribe certain matters with respect to preventive detention, 107, 110 
to prescribe the manner of election of repre s entatives of the Union territories in the 
Council of States (Art* 81), 220 

to prescribe requirements regarding residence or employment under a State or local 
authority, 48, 50 

to provide for adjudication of disputes relating to waters of inter-State rivers and 
river valleys, 442 

to provide for certain rules of All-India Services, 520 

to provide for establishment of courts for better administration of laws made by 
Parliament, 423 

to provide for manner of enforcement of decrees or orders of the Supreme 

Court, 289 ^ « i 

to provide for readjustment of the allocation of seats in the House of the People to 

the States after each census, 222 

to provide re-adjustment after each census not to affect the representation in the 
House of the People, 222 

to provide for the use of English language or Devanagri form of numerals after 
15 years, 541 

to r^ulate its procedure in financial mattery, 258 

to regulate matters r^arding election of President and Vice-President, 202 
to regulate the right of citizenship by law, 14 
Privileges etc. of the Houses of the —, 237, 647 
Privileges etc. of the members and committees of —, 237, 647 
Procedure for resolving deadlocks between two houses of —, 249 

Procedure of joint sitting to resolve differences not applicable to Money Bills in —, 249 
Proceedings of— 

Courts not to inquire into validity of —, 259 
Prorogation of —, 223, 224 

Provisions as to introduction and passing of bills in —, 246 
Qualifications for membership of —, 223 

Quorum for meeting of—, 230 /a * iio\ o<iu 

Regulation by law of procedure in—in relation to financial matters (Art. l iv;, ^Oo 

Requirements as to recommendations and previous Acts of —, 437 

Residuary powers of legislation vesu in —, 651 

Restriction on discussion in—(Art. 121), 258 

Roles of the two Houses of—in the law-making process, 246 

Rule as to initiation of legislation in—, 246 /a. iiq\ 01^7 

Rule of procedure, power of each House to make, (Art. 1 lo), 20/ 

Secretariat of Houses of —, 229 

Sessions of-”, 223 ,/\»\ oa*t 

Sitting (joint) of both Houses of—in certain cases (Art. 108), 247 

Subject-matter of laws made by Parliament and Legislature of State, 412 

Summoning of—, 247, 248 

Temporary—,600, 607 ^ oobl 

When Prime Minister should advise dissolution of —. 220 

Parliamentary Privileges, 237, 244 


Pensions 

Adjustment of certain expenses and —, 470 
Definition of —, 572 

Personal Liberty, 102, 104 

Pith and Substance, Doctrine of, 417, 420 

Pleasure, Doctrine of, 506 

Preamble, 1 -2 

Pre-emption, law of, constitutionality, 82 
President, 189, 208 

Address by—at the commencement of every session, 226 
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485 


President [Contd.) 

Annual Financial Statement, — causes to be laid before Parliament, 251 
Appointment of 

Attorney-General— {See also “Attorney-General ) 215 
Chairman and Members of Union Public Service Commission 
{see “Public Service Commission”) 

Chief Commissioner {see “Chief Commissioner”) 

Chief Justice and other judges of 

High CoxiTt {See “High Courts”) 

Supreme Court “Supreme Court”) ^ ,,.v 

Comptroller and Auditor-General {See “Comptroller and Auditor-General ) 

Governors of States (5rr **Governore ) 

Lieutenant Governor {See “Chief Comc^ioncrs ) 

Prime Minister and other Ministers {See ‘‘CojJncil of Minist«^ ) 

Special officer for Scheduled Castes {See “Scheduled Castes ) 

Assent of— 

to Bills-General, 251 . ^ 

of Parliament, amending the Constitution, 575 

of State Legislature, 339 
r^arding acquisition of property, 138 

rmrding imposition of tax on sale or purchase of certain goods, 4b3 
regarding imposition of taxes on waters or electricity in certain cases, 

Audit reports,—causes to be laid down before Parliament, 297 
Cases in whicJi—can grant pardons and reprieves, 205 
Conditions of office of—(Art. 59), 

Constitutional position of the —, 191 
Contracts of the Union to be execut^ 

CouncU of Ministers to aid and advise (^. 74), 208 r o i * o-x? 

/ Decision by—on questions as to disqualifi^tion of members of Pa^ament, 237 

^ ofsputes arising out of election of—to be decided by Su^*=™= ^02 * 

Discharee of the function of—m contingency not provided for, 202 

Elertion ^mmission: appointment of Chief Election Commissioner and othei Com¬ 
missioners etc. {See “Elections”) 

Election of—,193 

EligibUity for re-election (iyt. 57). 1^0 

Executive power of the Union to vest m the , ,,v 

Finance Commission, coi^itution fc-by-C^w Finance ), 

Impeachment of—, proctrf^e for (Art. 61), 198 

LegUlative powe^ iqa 

Manner of elecUon of—»194 

“for the allocation of the bosiness of Government among, 216 

Ministers, rules maac oy 

Oath or affirmation to be taken by;^Art 60)^^ I 

Ordinance making power of—(5r# Ordinance ) 

Other powers and functions of the , 19^ 

Powers of— 

1“ *^Pnt actini Speaker of Ho^e^of^the^ ^o? backward classes, 538 

io Ippolnt co^^ton to report In the administration of scheduled areas and welfare 

“ lerrhorv, 39, 

to appoint Judges of the Hi^hC(^ .^^^ addition lo Lnghsl. and 

to authorise the use of H official ourposes of Union, 541 

of Devanagri numcr^for offic Minister regarding ad.ninist.auon ol the 

:: - -.* ... -- 

‘t° E,e^crrCo^m=ro"n ^Ltlons regarding drsr,uaUr.cation of members 

of Parliament, 237 r»f law or fact of public importance, 29(J 

to consult Supreme i^^j-cign State for a specific purpose, 573 

to declare a State not to be a lorwgn o ^ 

to entrust Union functions to States in certa 
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Powers of President {Contd.) 

to establish inter-State Councilj 443 

to grant pardons etc. and to suspend, remit or commute sentences in certain cases 
(Art. 72), 203 

to issue orders for adaptation of existing laws, 608. 
to issue Proclamation of Emergency “Emergency**) 

to make advances from Contingency Fund to meet unforeseen expenditure, 448 
to make orders in respect of persons under preventive detention in certain cases, 599 
to make provision regarding discharge of Governor’s functions in contingencies, 300 
to make regulations for certain Union territories, 396 

to make rules regarding authentication of orders etc. made and executed in the name 
the —, 216 

to make rules regarding conditions of service etc. of personnel of the Audit and 
Accounts Deptt., 297 

to make rules regarding conditions of service etc. of the Chairman and members of 
the Union Public Service Commission, 525 
to make rules regarding consultation with the Union Public Service Commission re¬ 
garding appointment of officials of Supreme Court, 296 
to make rules regarding dual membership of Parliament and State legislature, 231 
to make rules regarding procedure at joint sittings of the two Houses, 257 
to make rules regarding recruitment and conditions of service of secretarial staff of 
Houses of Parliament, 229 

to make rules regarding transactions of and allocation among ministers of business of 
the Government, 216 

to nominate Anglo-Indians to the House of the People, 535 
to nominate twelve members to the Council of States, 219-220 
V,to prescribe conditions of service of servants of Supreme Court subject to law of 
^ Parliament, 296 

\ Y^to prescribe the manner of enforcement of orders etc. of the Supreme Court, 289 
to 


V/ 


promulgate Ordinances during recess of Parliament, 259 




to refer dispute of any kind for opinion, 290 
to reiitove difficulties during transitional period, 601 
to specify Scheduled Castes and Scheduled Trills in States, 539, 540 
to summon Houses of Parliament in joint sitting, 247, 248 
to summon, prorogue and dissolve Parliament, 223, 224 . 

Previous sanction of—necessary for introducing a Bill in State legislature imposing restric¬ 
tions on trade, commerce and intercourse among States, 500 
Protection of—from legal proceedings, 565 
QualiBcations for election as—, 196 

Recommendation of — reejuired for introduction of bills 

(>) affecting taxation m which States are interested, 452 
(ti) regarding hnancial matters, 252 

(Hi) regarding formation of new States or alteration etc. of boundaries of States, 5 
Removal from office of—, 195, 198 
Resignation of office by—, 195 

Rules made by — relating to the duties of the Attorney-General, 215 
Shall make rules for transaction of the business of Government of India, 216 
Special address by the—, 226 

Supplementary grants, — causes to be laid before Parliament, 253 
Supreme command of the Defence Forces of the Union to vest in the—, 189 
Term of office of — (Art. 56), 195 

There shall be a — of India, 189 ^ r 

Time of holding election to fill vacancy in the office of President and the term of office of 
person elected to fill casual vacancy (Art. 62), 199 
Vacancy in the office of —, procedure for filling, 199 
Validity of an order or instrument baade in the name of 

Press, freedosaa o£, 62-63 
Preventive Detention, 110-117 
Prime Minister, 210 

Appointment of —, 210 ^ j • • r ^ e 

Duties of — as respects furnishing information to President of all decisions ol Council ot 

Ministers, 218 

— is head of Council of Minist^?, 208 
Salary and allowances of —, 210 

When — should advise dissolution of Parliament, 225 


shall not be questioned, 216 


INDEX 


S«rvic««, Civil (ConUi.) 

Recruitment and conditions, 503 

Safe^ards provided in Art. 311 do not apply in all persons to Government —, 508 
Service Rules, 504 

Temporary posts, 514, 518 ' 

Tenure of office of persons in — of the Union or a State, 505 

Termination of — or reduction in rank when amounts to punishment : test, 513 
Sovereignty, 143 

Speaker and Deputy Speaker {See '^States’*) 

Special Criminal Goiu^e, 33 
State (a) 

Act of—, 152, 489 

Adjudication of disputes of water of inter>State rivers, 442 
Administrative relation between the Union and the —, 438 
Admission of new — into Union, 4 
Advocate-General {See Advocate-General**), 308 
Alteration of area, boundary or name of —, 4 
Borrowing by, 471 

Conduct of business of the Government of a — , 308 
Control of the Union over — in certain cases, 438, 43 
Co-ordination between the —, See Introduction 

Co-ordination between —, President’s power to appoint inter-State Council, 443 
Corresponding Indian — ascertainment of, 489 
Definition of — for the purposes of Part III, 17, 18 
Definition of — for the purjxMcs of Part IV, 179 
‘ Definition of — for the purposes of Part VI, 298 
Definition of — for the purposes of Part XIV, 503 
Disputes relating to waters of inter-State rivers, 442 
Distribution of revenues between Union and —, 449 
Duties levied by the Union but collected by —, 448 

Duty of — to secure a social order for the promotion and welfare of people, 182 
Establishment of a new —, 4 

Executive action of — to ^ taken in the name of Governor, 308 
Executive functions of a —, 304 
Executive power of (Art. 154), 299 

Elxemption from taxation by — in respect of waters or electricity in certain cases, 467 
Exemption of property and income of — from Union taxation, 4€8 
Exemption of property of Union from —taxation, 462 
Extent of executive power (Art. 162), 303 
Friendly relations with foreign —, 65 
Goods of special importance in inter-State trade, 467 
Governor for each — (Art. 153), 298 
{See abo ‘‘Governor*’) 

High Court of— {See “High Courts”) 

Legislative Assembly 

Composition of (Art. 170), 313 
Duration of —, 316 

Members of —, Salaries and allowances, 333 
Representation of Anglo-Indians in —, 536 
Speaker and Deputy Speaker of— (Art. 178), 319, 321 
Choosing of —, 319 

Performance of duties of oOice of — during the absence oi —, 321 

Provisions as to the —, 621 

Removal from office of —, 321 

Resignation of office of —, 321 

Salaries and allowances of —, 621, 654 

—not to preside while a resolution for his removal is under consideration, 312 
Vacation of office of —, 321 

Votes on accotint, votes of credit and exceptional grants by — (Art. 206), 342 
Legislative Council — 

Abolition or creation of— (Art. 169), 313 
Chairman and Deputy Chairman of -- 
Casting vote of —, 323 

— not to be preside while a motion for his removal is under consideration, 333 
Choosing of —, 322 

Performance of duties of office of— during his absence, 323 
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Statc(m) (Contti.) 

Legislative Council (ConUi.) 

Chairman and Deputy Chairman of— (ContJ.) 

Provisions as to —^ 621 , 622 
Removal from office of —, 322 
Resignation of office of >—, 322 
Salaries and allowances of —, 323, 621, 634 
Vacation of office of —, 322 
Composition of — (Art. 171), 314, 315 
Duration of — (Ait. 172), 316 
Members of —, Salaries and allowances of, 333 
(See “State Legislature**) 

Powers of —, restriction on as to Bills, 334 

Restrictions on powers of — as to bills other than money bills. 334 
Obligation of — and the Union (Art. 256), 438 
Powers of the —to entrust functions to the Union (Art. 258-A), 441 
Power of Union to confer power on — in certain cases, 439 ^ 

Protection of— from liability for breach of fundamental rights, 163 
Provisions with respect to an inter — Council (Art. 263), 443 
Public Service Commission (See “Public Service Commission**) 

Restriction on the legislative powers of — with regard to trade and commerce 85 
Security of — and right to free speech, 64 * 

State Legislature 

Appropriation Bills (Art. 204), 341 

Bdls, assent to, (See “Governor** and “President**) 

Bills, Money, special procedure in respect of, (Art. 196), 335 
Bills, Provisions as to introduction and passing of, (Art. 196), 333 

Conduct of Supreme Court and High Court Judges not to be discussed in_ 344 

Constitution of— (Art. 168), 311 

Couru not to inquire into proceedings of the (Art. 212), 344 

Decision on questions as to disqualiheations of members of—(Art. 192) 328 

Dissolution of—, 317 

Duratiorr of—(Art. 172), 316 

Estimates, procedure in—with respect to (Art. 203), 340 

Expenditure charged on Consolidated Fund of the State not subject to vote of_ 340 

Inconsistency between laws made by Parliament and laws made by—, 430 * 

Language in— (See “Language”), 343 
Laws made by—, extent of, 399 

Laws made by—inoperative if repugnant to Union laws, 428, 430 
Legislative procedure regarding, 333 
Financial matters, 254, 255 
Money Bills, 335 

Votes on account, votes of credit etc., 342 
Members of— 

Disqualification for, 326 
Oath or affirmation by (Art. 188), 324 
Penalty for, 329 
Privileges etc. of, 322 
Qualiheations for, 331 
Resignation by, 325, 326 
Salaries and allowances of, 333 
Vacation of seate etc. by, 325 
Voting in Houses of State Legislature, 324 
Money Bills, special procedure in respect of, 249, 335 

Penalty for sitting and voting when not qualified or when disqualihed, 329 
Power of — 

to act notwithstanding vacancies and quorum, 324 
to extend the function of the State Public Seinricc Commi&ion, 527 
to make rules or procedure, 343 
of the committees of —, 345 

Powers', privileges etc. 

of the Comittecs of—, 345 
of the House of —, 329 

Piocecdhig"in^— ^courtf not to question validity of. 344 
* aSirio^foTm'embership of the - (Art. 173), 317 

RecTu^itmenrind^conditions of service of persons serving —, 503 
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State(s) {Contd.) 

State Legislature {Contd.) 

Rc^^^lation by law of procedure in the - in relation to financial busine,, (Art. 209), 
Restriction on discussion in — (Art. 211) 344 

Restriction on the legislative powers of_^*with j 

Right of Governor to address and send ntessages tof^e Hrs?i"Hous“-(^ir^fTS). 

Rights of Ministers and Advocate-General as tr r 

Sale or purch^e in the course of the inter-State frade or commerce «4 
Secretariat staff of—, provisions regarding. 323 uimcrce, ^ 0 + 

Secretariat of —, 323 

Sessions of the —, prorogation and dissolution (Art. 174) 317 
Special address by the Governor to the — (Art. 176) 318 
Supplementary, additional or excess grants in fArt 2*05i 341 
Vacation of seats in— (Art. 190), 321 325 ' * * 

Union, relations with — * 

adniinistrative, 546 
legislative, 399 

State Trading, 90 

States, formation, alteration etc, 4-5 
Sub-delegation of legislation, 412 
Subordinate Courts, 390-393 
Suits, 4^3, 501 

Suitor's deposits, custody of, 462 

Supplementary grants 

Procedure relating to — in Parliament, 253 
— in State legislature, 341 

Supreme Court, 

Consofida.cd Fund. 296 

Ancillary powers of — (Art. 140), 287 

Appointment of ad hoc judges of (Art. 127) 265 

.Appointment of officers and servant'* of_ 296 

.Attendance of retired judges at sittings of the (Art I 9 ft> 

Binding on all courts, 287 oi me (Art. 128), 266 

Chief Justice of — 

Acting —, appointment, 265 

Appoliumcm o? -ad.uinUtration, 43<) 

Civil cases, appeal in, 273-276 

Conferment on — of powers to issue certain writs. 287 
Concurrent jurisdiction with High Courts 170 
Constitutional cases, appeal in, 270 * 

Contempt of —, 266 

Court of record, meaning, 266 

Enforcement of decrees and orders of_ 289 

Establishment and constitution of — (Art 194 ^ oco oce 
Fees taken in —^ 648 ' * 

Judges of — 

Age of retirement of —, 262 
Appointment of—, 262, 263 
Conduct of — not to h<- Hiinm i • r» •• 

Disqualification of — for I^egislature, 258 

jurisdiction of— ^ & or acting in any court etc., 262 

Advisory or consultative, 290 
Enlargement of appellate, 278 

Enlargement of the — (Art 138i 9ft^; 

in cases involving interDretaVinrTiV 

in civil matters (Art. ^ 33 ) 273^ Constitution (Art. 132), 270 

in criminal matters (Art. 134 ) 276 
not to extend to a ... 

with respect to disputes of w^te^s.'^S^I*agreement, 268 
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Snpifeme Coii*< {Contd.) 

.he - (Art. .46), 296 

Original jurisdiction of— in any dispute, 268 

^“'^AncUUry — (Art. 140). 287 

to issue writs for enforcement of Fundamental Rights, 287' 

to punish for contempt, 266 
to review its own judgment, 286 
Removal of judges of—, 262, 264 

R^ie^o?Judgments or orders by — (Art. 137), 286 
Rules of (Art. 145), 294 
Seat of— (Art. 130), 267 

Special leave to appeal by the — (Art. 136), 279 

Tribunals, appeal against, 283 

Writ Jurisdiction ^ ^ 

Concurrent jurisdiction with High Courts, 170 

Corporations, rights of, 173 

Enforcement of fundamental rights, 166-174 

Laches, 171 

Res Judicata, 170 

Ciuasi-Judicial authorities, 169 

Standing, 172 

Territorial jurisdiction, 169 

Tax {See “Finance’*) 

— and fee, 445 

Power to levy, 445 . . , u . 

Restriction as to the imposition of — on sale or purchase, 463 

Sale, restriction on State powers, 445 

_ and fee differentiated, 129 , ^ rr • j c!» * 4 .J .0 

_ levied and collected by Union and distributed between Union and State, 44J 

_ levied and collected by Union but assigned to State, 448 

_ not to be imposed except by authority of law, 445 

— on income, 450, 573 , » * aka. 

— on profession, trade callings and employment, 454 

Taxation 

Exemprion'^of property and incorne of 
Exemption of property of Union l^iom State , 4bZ 
isjo — except by authority of law, 445 

Temporary, transitional and special provisions, 585 

Territorial 

— discrimination, 38 
_ distribution, 399 

— jurisdiction, 169 

— nexus, 400 

— nexus with taxing State, 464 „ A-,ei 

_ waters, things, lying m, vest in the Union, 476 

4 

Territory, Generally, 3-8 

Titles, Abolition of, 54 

Torts, Governmental Uability and immunity in, 484-488 
Trade and Commerce 

n and of .he S.a.e whh regard 

Trade, Commerce and Intercourse 

Appointment of authority for carrying out — (Art. 307), 503 

Pa;.iame^V.'o'h»pose res.ric.ions on - (.;.r.. 302) 498 
Power .o impose res.rielion. on - ol S.a.e Leg.sla.ure, 498 
Restrictions on — atuongst States, jUU 
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Tribal areas, 397-399 
Tribunal 

All courts and —, 385 
Authorities held to be courts, 386 

Features which a body naust possess for — (Art. 136), 263-284 
Grounds on which Supreme Court would normally interfere with decision by 
Industrial — is a tribunal, 284 
Special leave to appeal from —, 283 

Union Emoluments, 450 
Union Judiciary, 262 
Union Territories, 394-397 
Union, The 

Administrative relations between — and States, 438 
Admission into — or establishment of new State, 4 
Control of — over States in certain cases (Art. 257), 438, 439 
Distribution of revenues between — and State, 448 

Duties levied by — but collected and appropriated by the State, 448 
Effect of failure to comply with, or to give effect to, direction given by the —, 
Executive power of —, extent of (Art. 73), 206 

Executive power of — not limited to matters on which Parliament can make laws, 206 
Executive powers of — vests in the President, !89 
Exemption of property and income of State from — taxation, 468 
Exemption of property of — from State taxation, 462 
Extent of the executive power of — (Art. 73), 206 
Financial relation between — and State, 449 
Grants from — to States, 453 

Jurisdiction of — in relation to territories outside India, 441 

Name and territory of, 2 

Obligation of States and — (Art. 256), 438 
Power of the States to entrtist functions to —, 441 

Power of — to confer powers etc. on States in certain cases (Art. 258), 439 
Powei to carry on trade etc. (Art. 298), 478 
Predominance of the — power, 415 
Relations betwee.n the — and the States, 399-444 

Taxes levied and collected by the — and distributed between Uni'>r» and States, 45lT~^ 
Taxes levied and collected by the — but assigned to States, 449 

— and its territory, 2 

— legislature, 399, 437 

Uotouebability, 53 
Vice-President of India 

Conditions of office of —, 201 

Disputes arising out of election of — to be decided by Suprciiic Court, 202 
Election of —, 200 

Emoluments, allowances and privileges of—, 620, 621 
Matters relating to the election of —, 202 
Oath or affirmation by the — (Art. 69), 202 
Qjualihcation for election as —, 201 
Removal from office of—, 201 
Resignation of office by —, 201 
Salaries etc. of —, 200 
Term of ofiicc — (Art. 67), 201 
There shall be a — (Art. 63), 199 

Time of holding election to fill vacancy in the office of — and the term of ollicc of pe 
elected to fill casual vacancy (.Art. 68), 202 

Vacancy in the office of —, 202 “ 

— discharging the function of President, 202 

— entitled to emoluments, allowances and privileges of President, wlirn, 620, 621 

— is ex-oHicio Chairman of the Council of States (Art. 641, 199 

— to act as President in case of vacancy in President’s Office. 200 

Waiver of fundamental rights, 18 
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Waters 

Adjudication of disputes relating to 442 

Disputes relating to — inter-State rivcFS or river valleys, 442 

Exemption from taxation by State in reject of —, 467 

Women amS cfailciren 

Domicile and citizenship of, 10 


Words and Phrases 

Act of State, 489 

Appropriate proceedings, 167 

Autrefois acquit or autrefois convict, 93 

Bona vacantia, 475 

Business, 497 

Civil proceeding, 275 

Commerce, 497 

Decree, 275 

During the pleasure, 508 
Eminent domain, 143 
Escheat, 475 
Estate, 160 

For the maintenance of public order, 66 
“In the interest of public order”, 66 
“intercourse”, 497 
Judgment, 275 

Judgment, decree or final order, 273 
Lapse, 475 
Laws, 24 

Law in force, 21, 94, 178 

“Law” in the expression “authority of law”, 152 

Local Authority, 19 

Martial law, 176 

Migration, El 

J^tmo debit bis vexari, 95 

Other authority, 19 

Personal liberty, 102, 104 

Population, 220 

Procedure established by law, 104 

Property, 157 

Public purpose, 153-156 

Public use, 154 

State, 18, 179, 298 

l ei mination of service, 513 

To acquire, 80 

'I'o dispose, 80 

To hold. 80 

Trade and commerce, 497 


Writs {See also “High Courts” and “Supreme Court*'} 

Conferment on the Supreme Court of power to issue certain —, 287 
Futile —, 356 

Nature of—, 358, 373, 375, 379, 381 

Parliament may empower any court to issue —, 166 

Power of High Courts to issue certain —, 358 

Purpose of Constitution in conferring power cm Supreme Court and High Coui't 
Relief of — cannot be taken away, 358 
Supreme Court shall have power to issue —, 167 
Who may apply under (Art. 226) for —, 352 

— against High Court, 173 

— against Legislature, 352 — 

— known as prerogative in English law, 167 
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